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PREFACE 

TO 

THE    FIFTH    EDITION. 


IN  THE  present  edition  the  Statutes  and  decisions 
bearing  upon  the  subject  of  this  work  have  been 
brought  down  to  the  month  of  October,  1865.  A 
new  chapter  has  also  been  added  upon  the  statute 
20  &  21  Viet.  c.  43,  enabling  justices  to  state  a 
case  for  the  opinion  of  a  superior  Court  (a)  ;  several 
matters  of  interest  are  discussed  which  were  not 
treated  of  on  former  occasions,  e.g.,  the  distinctions 
between  judicial  and  ministerial  acts  (6),  and  be- 
tween directory  and  imperative  provisions  in  Acts 
of  Parliament  (c).  The  question  how  far  the  re- 
turn to  a  writ  of  habeas  corpus  or  certiorari  may  be 
controverted  is  considered  much  more  fully  than  in 
previous  editions  (c?),  while  the  section  relating  to 
the  defence  which  may  be  offered  to  an  informa- 

(a)  Pages  442—448.  (c)  Page  35,  n.  (h). 

(b)  Page  20,  n.  (*).  (rf)  Pages  391-401,  430—434. 
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tion  (e),  and  the   chapter  on  actions  against  jus- 
tices (f),  have  been  re-written. 

The  Law  Journal  when  cited  is  intended  to  be 
the  New  Series,  unless  the  contrary  is  expressed. 

The  Editor  desires  to  acknowledge  valuable 
assistance  which  has  been  rendered  to  him  by  his 
friend  Mr.  Gilrnore  Evans,  of  the  Oxford  Circuit. 

(<?)  Pages  136-153.  (/)  Pages  450-464. 

H.  T.  J.  M. 

Temple,  January,  1866. 


EXTRACT 

FROM  THE 

PREFACE 

TO 

THE    FOURTH    EDITION. 


THE  last  Edition  of  this  Work  was  published  in 
1838,  and  it  has  therefore  been  necessary  for  the 
present  Editor  to  incorporate  with  it  the  Decisions 
and  Statutes  of  eighteen  years,  including  two  of  the 
important  Act?  of  Parliament  known  as  Sir  John 
Jervis's  Acts  (11  &  12  Viet.  cc.  43  and  44).  In 
performing  this  task,  it  has  been  his  aim  to  pre- 
serve, as  far  as  was  possible,  the  clear  and  scientific 
arrangement  adopted  by  the  Author,  together  with 
his  well-considered  and  lucidly-expressed  comments 
upon  this  branch  of  jurisprudence. 

The  Editor  has,  however,  been  compelled  to  make 
considerable  alterations  in  that  portion  of  the  Work 
which  treated  of  the  Informations,  Summons  and 
Evidence  as  part  of  the  Conviction,  on  the  face  of 
which  they  formerly  appeared,  and  to  assign  to  them 
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that  which  is  now  their  proper  position — namely,  as 
preliminaries  to,  but  not  as  constituent  parts  of,  the 
conviction. 

The  Forms  in  the  Appendix  have  been  adapted 
to  the  provisions  of  the  statute  11  &  12  Viet.  c.  43, 
many  new  precedents  have  been  added,  and  the 
statute  18  &  19  Viet.  c.  126,  giving  justices  a  sum- 
mary jurisdiction  over  the  offence  of  larceny  in 
certain  cases,  will  be  found,  with  Forms  and  Notes, 
in  the  Appendix. 

H.  T.  J.  M. 

Temple,  April,  1856. 
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5.  Conviction,  under  a  Local  Turnpike  Act,  of  a  Toll-gate  Keeper,  for 

exacting  Toll  for  Sheep  driven  to  Pasture  from  one  Parish  to  the 
next  adjoining,  in  the  same  County,  pursuant  to  the  Form  of  Con- 
viction given  by  the  Act  ..  ..  ..  ..  ..  ..  616 

HORSE  SLAUGHTERING. 

Conviction  under  12  &  13  Viet.  c.  92,  s.  7,  for  not  affixing  Name,  &c., 

to  Licensed  Premises         . .          . .          . .          . .          . .          . .  i b. 

HUSBAND  AND  WIFE 617 

INCLOSURES ib. 

JUVENILE  OFFENDERS— See  LARCENY. 

LANDLORD  AND  TENANT. 

I.  Form  of  Order  of  two  Justices,  for  the  fraudulent  Removal  of  Goods 

by  a  Tenant,  under  11  Geo.  2,  c.  19,  ss.  3  and  4  ..          ..   il. 

II.  Recovery  of  Possession  of  Tenements,  under  1  &  2  Viet.  c.  74  ..     619 
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LAND  CLAUSES  CONSOLIDATION  ACT       ..         ..620 

LARCENY. 

1.  The  Statute  18  &  19  Viet.  c.  126         620-627 

2.  Forms  of  Convictions ...          ..     627 — 629 

3.  Juvenile  Offenders         629 

LIGHTING  AND  WATCHING  ACT. 
Conviction  under  3  &  4  Will.  4,  c.  90,  s.  55,  for  damaging  Lamps     ..   631 

LOAN  SOCIETIES  632 

LOCOMOTIVES  ib. 

LODGING  HOUSES          ib. 

LORD'S  DAY— See  SUNDAY. 

LOTTERY        ib. 

LUNATICS ib. 

MALICIOUS  INJURIES. 

1.  Conviction  under  24  &  25  Viet.  c.  96,  s.  33,  for  cutting  down  Trees, 

with  intent  to  steal  them    ..          ..          ..          ..          ..          ..    633 

2.  Conviction  under  24  &  25  Viet.  c.  97,  s.  22,  for  maliciously  cutting 

and  damaging  Trees  ..          ..          ..          ..          ..          ..   634 

MANUFACTURES. 

Conviction  under  6  &  7  Viet.  c.  40,  s.  2,  for  embezzling  Cotton  Mate- 
rials entrusted  to  Defendant  to  be  worked  up  ..          ..   ib. 

MARKETS  AND  FAIRS 635 

MASTER  AND  SERVANT. 

1.  Conviction,  under  4  Geo.  4,  c.  34,  s.  3,  of  Servant  for  not  com- 

mencing Service  under  a  written  Contract  ..          ..          . .  ib. 

2.  Conviction  for  absenting  himself  from  Service          . .          . .          . .   638 

3.  Abatement  of  Wages  for  misbehaviour  ..          ..          ..          . .  ib. 

4.  Discharge  of  Servant  for  misbehaviour  . .         . .         . .          . .   ib. 

MEDICAL  ACT 639 

MERCHANT  SHIPPING— See  SHIPPING. 
METROPOLIS,  LOCAL  MANAGEMENT  OF  THE    ..  640 

METROPOLITAN  BUILDING  ACT      ..         ..   641 
b2 
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METROPOLITAN  POLICE.  PAGE 

Abstract  of  Metropolitan  Police  Acts  and  other  Statutes  relating  thereto, 

Extent  of  Metropolitan  Police  District       ..          ..          ..          ..   6H 

Numher  and  Authority  of  Justices  ..          ..          ..          ..          ..   ib. 

Police  Force 6 13 

Procedure         . .          . .          . .          . .          . .          . .          . .          . .   ih. 

Offences,  &c 614 

City  of  London  Police  Act  (2  &  3  Viet.  c.  xciv.), 

Form  of  Information  given  in  Schedule  to  3  &  4  Viet.  c.  84       ..    61-7 

MILITARY  LAW. 

1.  Conviction  of  an  Officer  [or  Soldier]  for  forcibly  entering  a  House 

in  search  of  Deserters,  without  a  Justice's  Warrant      ..          ..618 

2.  Conviction  for  inciting  a  Soldier  to  Desert    ..          ..          ..          . .   il. 

MINES. 

Conviction  under  5  &  6  Viet.  c.  69,  s.  1,  of  a  Mine-owner,  for  employ- 
ing a  Female  therein          ..          ..          . .          ..          ..          . .   ib. 

MITIGATING  PENALTY. 
Form  of        . .          . .          . .          . .          . .          . .          . .          . .          . .  ib. 

MUNICIPAL  CORPORATION  ACT       ..         ..  619 

1.  General  Form  of  Conviction  given  by  Sect.  130  of  5  &  6  Will.  4, 

c.  76 650 

2.  Information  under  Sect.  60  of  5  &  6  Will.  4,  c.  76,  against  Public 

Crier  of  a  Borough  for  not  delivering  up  the  Town  Bell  ..  651 

MUSIC,  DANCING,  ETC 652 

MUTINY  ACT— See  MILITARY  LAW. 
NAVAL  AND  MILITARY  STORES       ..         ..  ib. 

NAVIGABLE  RIVERS  AND  CANALS. 

Conviction  under  3  &  4  Viet.  c.  50,  s.  7,  for  being  found  in  a  Boat  on 

a  Canal  in  Possession  of  Instruments  for  procuring  Liquors    . .   il>. 

NUISANCES 652 

Order  of  Justices  for  removal  of    . .         . .         . .         . .          . .         . .   654 

OVERSEERS. 

Conviction  under  5  &  6  Viet.  c.  109,  s.  9,  of  an  Overseer  for  refusing  to 

return  the  List  of  Persons  qualified  to  serve  as  Constables       ..   656 

PAWNBROKER. 
1.  Information  against  a  Pawnbroker,  on  39  &  40  Geo.  3,  c.  99,  s.  22, 

for  not  exhibiting  a  Table  of  Interest ib. 
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2.  Information  against  a  Pawnbroker,  for  not  having1  his  Name  and 

Description  over  the  Door  ;  on  the  same  Statute,  Sect.  23        . .   657 

3.  Information  against  a  Pawnbroker,  for  taking  Pledges  of  a  Child 

under  Twelve  Years  of  Age  ;  on  the  same  Statute,  Sect.  21     ..   608 

4.  Conviction,  on  39  &  40  Geo.  3,  c.  99,  s.  6,  of  a  Pawnbroker,  for 

taking  a  Pledge  without  giving  a  Ticket,  where  the  Goods  were 
pawned  in  an  assumed  Name         ..          ..          ..          ..          ..   ib. 

5.  Conviction,  under  the  same  Statute,  for  taking  more  than  Legal 

Interest         659 

6.  Information  against  a  Pawnbroker,  under  the  same  Statute,  for  not 

giving  a  Note  legibly  written,  describing  the  Thing  pawned    . .  660 

7.  Information,  under  Sect.  11,  for  receiving  in  Pawn  Goods  in  a  state 

of  Manufacture        ..          ..          ..          ..          ..          ..          ..«'&. 

8.  Information,  under  Sect.  24,  for  selling  Pledges  before  the  Time 

limited  by  the  Statute         ..          ..          ..          ..          ..          ..  661 

9.  Order,  on  39  &  40  Geo.  3,  c.  90,  s.  13,  to  restore  pawned  Goods, 

supposed  to  have  been  feloniously  Stolen  ..          ..          . .  ib. 

10.  Conviction  for  receiving  in   Pawn  part  of  a  Watch  ;  under  the 

Watchmakers'  Act,  27  Geo.  2,  c.  7,  s.  3 663 

PILOT— See  SHIPS  AND  SHIPPING. 

PLAYERS        ib. 

POISONED  GRAIN  OR  SEED           ..         ..  664 
POLICE         ib. 

POOR. 

Conviction  under  4  &  5  Will.  4,  c.  76,  s.  95,  of  an  Overseer  for  dis- 
obeying an  Order  of  Guardians     . .          . .         . .          . .         . .  664 

POST-HORSE  DUTY. 

1.  Information  against  a  Postmaster,  for  not  filling  up  a  Ticket  truly 

on  letting  out  a  Pair  of  Horses  for  hire  under  the  2  &  3  Will.  4, 
c.  120,  ss.  61,  62,  G3  ih. 

2.  Information  by  a  private  Individual  against  a  Toll-orate  Keeper,  for 

refusing  to  receive  a  Ticket  directed  to  be  delivered  to  him  ; 
under  the  2  &  3  Will.  4,  c.  120,  ss.  64,  65  665 

POST-OFFICE 666 

POUND  BREACH. 

Conviction  under  6  &  7  Viet  c.  30,  s.  1,  for  releasing  Cattle  which  had 

been  Impounded  for  straying  on  Inclosed  Land  ..          ..          ..  668 

PROFANE  SWEARING. 
Conviction,  on  19  Geo.  2,  c.  21,  for  Profane  Swearing ib. 
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PROMISSORY  NOTES.  PAC;E 

Conviction  under  48  Geo.  3,  c.  88,  s.  3,  for  issuing  Promissory  Notes  for 

a  less  Sum  than  Twenty  Shillings  ..          ..          ..          ..   669 

RAILWAYS. 

1.  Conviction  under  8  Viet.  c.  20,  s.  103,  of  a  Passenger  for  travelling 

in  a  Carriage  without  having  paid  his  Fare         . .          . .          . .  ib. 

2.  Conviction  under  Sect.  109  of  a  Person  for  Offending  against  Bye- 

laws  of  a  Railway  Company          ..          ..          ..          ..          . .   ib. 

S.  Conviction  under  5  &  6  Viet.  c.  55,  s.  17,  of  a  Railway  Servant  for 

doing  an  Act  whereby  Life  was  endangered        ..          ..          ..   670 

RATES,  TOLLS  AND  TAXES  (RETURN  OF)        ..  670 

REFRESHMENT  HOUSES ib. 

RELIGIOUS  WORSHIP ib. 

ROGUE          671 

SALMON— See  FISH. 
SALVAGE-&e  SHIPPING. 

SHEEP. 

Conviction  under  11  &  12  Viet.  c.  107,  for  bringing  Infected  Sheep  into 

a  Market 671 

SHIPS  AND  SHIPPING. 

1.  Conviction  of   a  Master  of  a  Ship,  for  refusing  to  deliver  up  the 

Certificate  of  the  Ship's  Registry,  under  17  &  18  Viet.  c.  104, 
s.  50 ib. 

2.  Conviction  of  the  Master  of  a  Vessel  licensed  for  the  carriage  of  Pas- 

sengers between  Great  Britain  and  Ireland,  for  carrying  more 
than  the  allowed  Proportion  of  Passengers,  under  17  &  18  Viet. 
c.  104,  s.  319  672 

Pilots. 

3.  Conviction  of  an  unlicensed  Person  for  continuing  in  the  Charge  of  a 

Ship  as  a  Pilot,  after  a  licensed  Pilot  had  offered  to  take  charge 
of  her,  under  17  &  18  Viet.  c.  104,  s.  361  ib. 

4.  Conviction  of  the  Master  of  a  Ship  for  acting  himself  as  a  Pilot,  after 

a  Licensed  Pilot  had  made  a  Signal  for  that  Purpose,  under 
Sect.353 673 

5.  Conviction  under  Sect.  365  of  a  Pilot,  for  declining  to  go  off  to  take 

charge  of  a  Vessel  ..          ..          ..          ..          ..          ..          ..   ib. 

SLAUGHTER  HOUSES 676 

SMUGGLING— See  CUSTOMS. 
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STAGE  COACHES  677 

1.  Conviction  of  the  Driver  of  a  Stage  Coach,  for  carrying  more  than  the 

proper  Number  of  outside  Passengers,  under  Sect  15  of  5  &  6 
Viet.  c.  79 678 

2.  Conviction  of  the  Driver,  under  Sect.  43  of  2  &  3  Will.  4,  c.  120,  for 

carrying  on  the  Roof  Luggage  above  the  proper  Height ;  where 
the  Driver  did  not  attend  before  the  Magistrate . .          . .          . .   679 

3.  Information  against  the  Driver,  under  the  45th  Section,  for  refusing 

to  stop  at  a  Toll-Gate  to  have  the  Luggage  measured,  &c.       ..   680 

4.  Conviction  of  a  Toll-Gate  Keeper,  under  the  same  Section,  for  re- 

fusing to  measure  the  Luggage,  &c.         . .          . .          . .          . .  ib. 

5.  Information  against  the  Driver,  under  the  47th  Section,  for  quitting 

his  Box  before  a  proper  Person  stood  at  the  Horses'  Heads     ..  681 

6.  Conviction  of  the  Driver  or  Guard,  under  the  47th  Section,  for  using 

abusive  Language  to  a  Passenger..          ..          ..          ..          ..   ib. 

7.  Conviction  of  the  Driver,  under  the  48th  Section,  for  Furious  Driving  682 

8.  Conviction  of  the  Guard,  under  the  47th  Section,  for  neglecting  to 

take  Care  of  a  Passenger's  Luggage         . .          . .          . .          . .   i/>. 

SUNDAY. 

1.  Conviction,  under  29  Car.  2,  c.  7,  s.  1,  for  Trading  on         ..          ..   683 

2.  Conviction  for  opening  Public  house  between  3  and  5  o'clock  on 

Sunday  afternoon,  under  18  &  19  Viet.  c.  118 ib. 

TAXES— See  EXCISE. 

TELEGRAPHS 684 

THAMES  CONSERVANCY ib. 

THEATRE— See  PLAYERS. 

TOWNS  IMPROVEMENT ib. 

TRADE-MARKS  ib. 

TREES— See  MALICIOUS  INJURIES. 

TRUCK  ACT. 

Conviction  under  1  &  2  Will.  4,  c.  37,  for  making  an  illegal  Payment 

under  GSt 

TURNPIKE  ROADS-&e  HIGHWAYS. 

VACCINATION. 

Conviction  under  3  &  4  Viet.  c.  29,  s.  8,  for  producing  Small  pox  by 

Inoculation   ..          ..          ..          ..         ,.          ..          ..          ..   685 
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VAGRANT  ACT.  PACK 

1.  Conviction  under,  for  begging  in  the  Highway          ..          ..          ..  687 

2.  Conviction  at  the  Quarter  Sessions  of  a  party,  for  a  Second  Offence 

of  exposing  to  View  an  obscene  Picture,  after  a  previous  Com- 
mitment as  an  incorrigible  Rogue  by  a  Magistrate        ••          . .  ib. 

VOLUNTEERS 681 

WATERMAN ib. 

WATERWORKS  CONSOLIDATION  ACT  ..   689 

WEIGHTS  AND  MEASURES. 

Conviction,  under  37  Geo.  3,  c.  143,  s.  2,  for  having  false  Weights     ..    ib. 

WHIPPING 600 

WRECK  .  ib. 
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Page  45,  line  12 — "Justices  are  no  longer  disqualified  from  hearing  charges 
"  of  unlawful  fishing  by  reason  of  their  being  raem- 
"  bers  of  an  association  for  preservation  of  the  fish. 
"  28  &  29  Viet.  c.  121,  s.  61.  Seep.  603,  n.  (&)." 

46,  n.  (u),  add—"  p.  68,  n.  («)." 

97,  n.  (o),  add— "  R.  v.  Shaw,  34  L.  J.,  M.  C.  169." 

187,  n.  (z),  add — reference  to  11  &  12  Viet.  c.  43,  s.  4. 

316,  line  21,  add — reference  to  the  Small  Penalties  Act,  28  &  29 
Viet.  c.  127.  See  p.  543. 

492,  n.  (d),for  «  c.  49,"  read  "  c.  48." 

639,  n.  (b),  to  "  Wheeler  v.  Gray,"  add—"4iC.  13.,  N.  S.  584;  6  id.  606, 
"  and  Wittiamsv.  Golding,  Mich.  Term.,  C.  P.  1865." 

707,  last  line,  for  "  488  "  read  "  489." 

736,  "  Merger,"  for  "  55  "  read  "  67." 

737,  "  Modern  Reports,"/or  "  212  n.  (w)  "  read  "  254,  n.  (r)." 
740,  "  Paper  Books,"/or  "  455  "  read  "  445." 
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Ax  inquiry  into  the  antiquity  of  that  summary  method 
of  conviction,  which  forms  the  subject  of  the  following 
Treatise,  or  into  the  causes  which  occasioned  its  substitu- 
tion for  that  mode  of  popular  trial,  which  distinguishes 
our  jurisprudence,  is  rather  prompted  by  curiosity,  than 
by  any  relation  to  the  law  upon  the  present  subject  as  it 
now  subsists :  since  that  is  founded  entirely  upon  the 
positive  authority  of  acts  of  parliament,  from  which  source 
alone  the  whole  system  derives  its  being.  A  few  cursory 
remarks,  however,  upon  the  date  and  origin  of  a  judi- 
cature, so  remarkably  contrasted  with  the  spirit  of  our 
primitive  institutions,  may  not,  it  is  hoped,  be  altogether 
unacceptable  or  misplaced. 

The  office  of  a  justice  of  peace  has  been  so  much  en- 
larged by  the  duties  annexed  to  it,  in  the  execution  of 
penal  statutes,  that  there  remains  scarcely  a  resemblance 
between  the  present  office  and  that  of  the  ancient  con- 
servators of  the  peace,  out  of  which  it  has  been  gradually 
formed.  The  first  great  alteration,  that  deserves  to  be 
remarked,  is  the  manner  of  appointment.  Till  the  com- 
mencement of  the  reign  of  Edward  3,  those  officers,  like 
the  sheriffs  down  to  the  preceding  reign,  and  like  the 
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coroners  to  this  day,  were  chosen  by  the  freeholders  at 
large ;  agreeably  to  that  principle  of  popular  election  in 
the  choice  of  magistrates,  which  pervaded  the  Anglo- 
Saxon  institutions,  and  seems  from  the  earliest  times  to 
have  characterized  the  policy  of  all  those  northern  nations 
from  which  they  emanated  (a).  The  act  of  1  Edw.  3,  at 
the  same  time  that  it  removed  the  choice  from  the  people, 
by  ordaining  that  thenceforth  in  every  county  certain  per- 
sons should  be  assigned,  i.  e.  by  commission,  to  keep  the 
peace,  insured  also  a  more  regular  appointment  of  officers 
for  that  purpose  throughout  the  kingdom.  The  persons 
so  assigned  under  the  authority  of  that  law  acquired, 
about  thirty-five  years  afterwards,  the  legal  title  of  justices 
of  the  peace ;  by  which  appellation  they  were  first  styled 
in  a  statute  of  the  thirty-sixth  year  of  Edw.  3  (£). 

Their  power  and  duty,  however,  at  first,  was  simply  that 
of  guarding  and  taking  security  for  the  preservation  of 
the  peace ;  nor  was  it  till  a  considerable  time  had  elapsed 
from  their  first  appointment  by  Edward  3,  that  they  were 
invested  with  any  judicial  authority  in  relation  to  other 
statutory  offences, — nor  until  a  much  later  period  still, 
that  a  discretionary  power  of  conviction  was  vested  in 
individual  justices,  without  the  intervention  of  a  jury  or 
any  popular  form  of  trial. 

For  some  time  following  the  first  of  these  periods,  when 
any  new  statute  was  passed  for  the  regulation  of  trade  or 
police,  which  required  particular  provisions  to  be  made  for 
its  administration,  the  method  was,  by  the  statute  itself, 
either  to  assign  the  execution  of  it  to  the  sheriffs  of 
counties,  and  mayors  or  other  head-officers  in  boroughs, 
which  was  most  usual  in  matters  merely  affecting  the 
police, — or  in  other  cases  to  declare,  that  commissioners, 
sometimes  also  styled  justices,  should  be  appointed  for 
carrying  the  act  into  execution ;  this  was  more  frequently 

(a)  Eliguntur  in  conciliis  et  prin-  (6)  See  the   observations  of  the 

cipes  qui  jura  per  pages   vicosque       court  upon   this    subject  in   R.   v. 
reddunt.     Tacit,  de  Mor.  Ger.  Dunn,  12  A.  &  E.  617. 
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the  case  in  those  penal  statutes  which  affected  peculiar 
trades,  fisheries,  and  the  like;  and  such  commissioners 
were  either  nominated  bj  the  act  itself,  or  appointed  by 
commission  from  the  crown,  under  the  authority  of  the 
act.  By  degrees,  however,  the  execution  of  such  penal 
laws  was,  by  their  respective  provisions,  more  frequently 
vested  in  the  justices  of  peace,  by  that  denomination ;  who, 
being  in  general  the  persons  best  qualified  by  discretion 
and  knowledge  in  each  district,  might,  without  the  trouble 
of  a  fresh  selection,  be  most  eligibly  fixed  upon  for  the 
performance  of  that  duty ;  and  the  former  method,  at  the 
same  time,  was  gradually  disused;  so  that,  towards  the 
middle  of  the  reign  of  Henry  4,  the  practice  of  appointing 
commissioners  for  particular  acts  had  almost  entirely 
given  way  to  that  of  charging  the  justices  of  peace  with 
the  execution  of  them  (c). 

Still,  however,  their  power,  in  regard  to  the  manner  of 
executing  that  duty,  was  restrained  to  the  only  mode  of 
judicial  inquiry  known  to  the  common  law,  and  to  which 
alone  a  general  authority  to  hear  and  determine  offences 
eould  refer.  Neither  the  acts  above  alluded  to,  which 
were  to  be  executed  by  special  justices,  nor,  at  first,  those 
which  were  referred  to  the  justices  of  peace  by  their  name 
of  office,  contained  any  other  direction  as  to  the  manner 
of  their  proceeding,  than  what  was  conveyed  by  the  ex- 
pressions authorizing  them  to  hear  and  determine,  or  to 
examine  and  punish  offences  against  the  respective  acts; 
which,  according  to  the  general  principles  of  law,  implies 
only  a  power  to  proceed  by  the  common  law  method  of 
inquisition  and  verdict  (d\ 

The  justices,  therefore,  were  under  the  necessity  of 
holding  sessions  and  assembling  jurors  for  the  trial  of 

(c)  Some  instances,  however,  of  the  Statute  of  Sewers,  23  Hen.  8,  c. 
what  had  formerly  been  general  5,  is  administered  by  special  corn- 
exist  in  later  times ;  such,  for  ex-  missioners,  appointed  according  to 
ample,  is  the  statute  1  Will.  &  M.  the  provisions  of  that  and  subse- 
c.  82,  relating  to  the  export  of  wool,  quent  acts. 

which  specifies   the  commissioners  (d)  See  4  Co.  74,  6,  and  the  au- 

for  carrying  it  into  execution.    And  thorities  there  referred  to. 
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these  smaller  offences.  The  trouble  and  expense  of  these 
meetings  to  the  justices  themselves,  when  there  were  but 
few  in  each  county— as,  in  the  thirty-fourth  year  of 
Edward  3,  not  more  than  eight  in  the  county  of  Kent  (d), 
— was  the  occasion  that  they  were  not  called  sufficiently 
often  for  the  number  of  offences  which  required  to  be 
disposed  of;  and  therefore  it  was,  that  the  statute  of  36 
Edw.  3,  st.  1,  c.  12,  commanded  that  they  should  be  held 
at  least  four  times  in  the  year :  for  it  is  observable  that 
neither  this,  nor  the  subsequent  statutes,  by  which  it  is 
enforced,  12  Bic.  2,  c.  10,  and  2  Hen.  5,  c.  4,  restrain  the 
times  of  holding  the  sessions  to  that  number;  and  the 
latter  expressly  adds,  "and  oftener  if  need  be."  However, 
as  the  justices  were  not  enjoined  absolutely  to  hold  them, 
except  at  those  times,  and  as  the  act  12  Bic.  2,  c.  10,  which 
assigned  them  wages  for  defraying  their  expenses  at  the 
sessions,  only  made  provision  for  the  four  principal  or 
quarter  sessions,  the  effect  was  to  limit  the  actual  times 
of  holding  the  sessions  to  those  periods.  As  the  offences 
subjected  by  various  statutes  to  the  cognizance  of  justices 
became  more  numerous,  and  particularly  during  the  reign 
of  Henry  7,  when  their  number  was  vastly  increased, 
their  assembling  once  in  each  quarter  of  a  .year  was  found 
insufficient  to  afford  the  despatch,  which  the  nature  of 
those  offences  required;  to  provide  a  remedy  for  which, 
without  introducing  any  new  and  extraordinary  jurisdic- 
tion, or  departing  from  the  ancient  mode  of  conviction 
by  verdict,  the  statute  33  Hen.  8,  c.  10  enacted,  that  at 
the  Easter  sessions,  in  every  year,  the  justices  should 
diligently  peruse  and  study  the  statutes  therein  enume- 
rated (comprehending,  in  fact,  all  those  in  the  execution 
of  which  they  had  authority),  and  should  then  divide 
themselves  according  to  hundreds,  wapentakes,  &c., 
assigning  at  least  two  to  each  division,  who  in  their 
respective  divisions  should  (six  weeks  before  each  of 
the  general  quarter  sessions)  hold  a  special  sessions  ex- 

(d)   Lamb.  33. 
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pressly  for  executing  those  statutes,  at  which  they  should 
inquire  of  the  offences  specified,  either  upon  presentment, 
z'.  e.  by  indictment,  previously  found  by  the  grand  jury,  or 
upon  information  by  a  private  person  ;  but,  whether  upon 
indictment  or  information,  as  the  statute  expressly  takes 
notice,  the  party,  previous  to  any  punishment,  was  always 
supposed  to  be  convicted  by  confession  or  verdict  of  twelve 
men;  and  the  same  statute  contains  regulations  for  im- 
panneling  the  jury  upon  those  occasions  (e).  The  opposite 
inconvenience,  however,  resulting  from  this  act,  of  calling 
the  country  together  every  six  weeks  for  the  special  and 
general  sessions,  was  very  soon  felt  to  be  greater  than  the 
advantage  proposed  from  it  in  the  disposal  of  offences ; 
and  therefore,  four  years  afterwards,  it  was  repealed  by 
another  act,  37  Hen.  8,  c.  7,  for  the  reason  expressly  as- 
signed, viz.,  "that  the  king's  most  loving  subjects  are 
much  travailed,  and  otherwise  encumbered,  in  coming  and 
keeping  of  the  said  six-weeks'  sessions,  to  their  costs, 
charges,  and  unquietness ;"  and,  by  this  latter  act,  the 
articles  enumerated  in  the  former  are  referred  to  the 
general  quarter  sessions,  as  before. 

In  order,  therefore,  to  avoid  the  inconvenience  of  post- 
poning the  trial  of  small  offences  to  the  quarter  sessions, 
and  in  very  many  cases  of  committing  the  party  for  the 
intermediate  time, — or,  on  the  other  hand,  of  making  too 
frequent  calls  upon  the  country,  in  assembling  a  jury  at 
shorter  intervals, — there  seems  to  have  been  no  alterna- 
tive, as  those  offences  became  more  and  more  numerous, 
than  that  of  entrusting  to  the  justices,  out  of  sessions,  a 
power  to  hear  and  determine  the  matters  themselves. 

When  this  expedient  was,  for  the  first  time,  adopted  by 

ithe  legislature,  it  is  not  easy,  on  account  of  the  ambiguous 
wording  of  some  of  the  older  statutes,  to  determine  with 
i  precision.     In   very  early  times  such  a  power  had  been 
'  conferred  upon  them  in  two  cases,  wliich  seemed  in  their 

(e)  See  the  preamble  to  37  Hen.  8,  c.  7,  in  which  the  above-mentioned 
statute  is  fully  recited. 
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nature  to  require  a  speedy  interference ;  but,  even  in  these. 
it  was  confined  to  their  own  view :  these  are  the  cases  of 
forcible  entries,  12  Ric.  2,  c.  2,  and  of  riots,  13  Hen.  4, 
c.  7  ;  in  the  latter  of  which,  it  may  be  remarked,  this  ex- 
traordinary jurisdiction  is  carefully  limited  by  the  urgency 
of  the  occasion,  by  which  alone,  therefore,  it  was  probably 
thought  to  be  justified ;  for  it  is  there  directed,  that  if  the 
rioters  had  departed  before  the  arrival  of  the  justices,  so 
that  the  view  could  not  be  had,  they  are  then  to  inquire  of 
the  matter,  not  by  themselves,  but  by  means  of  a  jury, 
which  they  are  specially  directed  in  that  case  to  summon. 
One  other  instance  also  occurs  of  a  power  to  convict  with- 
out jury,  but  that  was  on  confession  of  the  party :  viz.,  by 
the  act  of  2  Hen.  5,  st.  1,  c.  4,  relating  to  labourers,  which 
authorized  them  to  examine  labourers,  &c.  on  their  oath, 
and  on  their  confession  to  punish  them  as  if  they  were  con- 
vict by  inquest. 

These  two  cases  of  view  and  confession  seem  to  be  the 
only  clear  instances  in  which  justices  of  peace  were  em- 
powered, in  those  early  times,  to  inflict  punishment  upon 
their  own  inquiry  and  judgment.  There  are,  indeed,  two 
other  statutes,  in  which  such  an  authority  may  perhaps  be 
doubtfully  inferred.  The  first  is  that  of  17  Edw.  4,  c.  4, 
against  fraud  in  the  making  of  tiles;  which  empowers  the 
justices  of  peace,  "  and  every  of  them,  by  their  discretion, 
as  well  by  examination  as  otherwise,  to  inquire,  hear,  and 
determine  the  offences  against  that  act;"  from  which  large 
words  Mr.  Lambard  classes  this  as  one  of  the  matters  of 
which  a  single  justice  might  take  cognizance  out  of  ses- 
sions, though  not  without  stating  a  doubt  whether  the  act 
would  bear  that  construction.  The  other  is  the  statute  1 1 
Hen.  7,  c.  15,  against  fraud  by  sheriffs,  under-sheriffs,  £c. 
in  entering  plaints  in  the  county  courts ;  which  empowers 
any  justice  of  the  peace,  on  complaint  of  the  party  grieved, 
to  examine  the  person  complained  of,  "and  if  on  such 
examination  he  shall  be  found  in  default,  he  shall  be  con- 
vict and  attaint  of  the  offence,  without  further  examination 
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or  inquiry/'  and  forfeit  40s.,  which  the  justice  is  directed 
to  certify,  together  with  the  examinations,  into  the  Exche- 
quer. This  also  is  enumerated  by  Lambard,  amongst  the 
things  that  justices  may  execute  summarily  out  of  sessions. 
But  what  was  the  mode  of  proceeding  contemplated  in 
framing  these  acts,  or  whether  these  words  are  sufficient 
to  convey  an  authority  then  perfectly  novel,  and  which  we 
might  therefore  expect  to  find  explicitly  described,  must 
remain  a  matter  of  doubt.  The  author  already  referred 
to  seems  to  have  been  at  a  loss  to  define  the  method  of 
proceeding  intended  by  the  expressions  in  those  acts,  and 
to  have  hesitated  in  pronouncing  that  a  sole  power  of 
determining  was  vested  in  justices,  without  a  jury ;  "  for," 
he  observes,  "  how  far  this  discretion  and  the  word  other- 
wise, may  be  extended,  in  this  and  such  like  cases,  cannot 
be  foretold,  for  it  is  referred  to  the  justices,  and  they  must 
take  counsel  ex  re  and  ex  temper e  for  it  "  (f). 

This  leads  to  another  observation  necessary  to  be  kept 
in  mind,  in  order  to  guard  against  a  misconstruction  of 
some  of  the  older  statutes,  particularly  those  in  the  reign 
of  Hen.  7,  which  are  worded  in  a  manner  that  may  at 
first  sight  appear  to  imply  a  power  of  summary  conviction, 
in  contradistinction  to  the  trial  by  the  country,  but  which 
have,  in  reality,  a  totally  different  view.  The  statutes 
alluded  to  are  those  which  make  use  of  expressions  of  the 
following  import ;  viz.  that  the  justices  of  the  peace  may 
hear  and  determine  the  offences  specified,  "  as  well  by  in- 
quisition as  by  information  and  proofs,"  (as  in  the  Game 
Act,  11  Hen.  7,  c.  17);  or,  "that  the  justices,  upon  ex- 
amination of  two  lawful  witnesses,  may  award  process  in 
the  same  manner  as  upon  presentment  or  inquisition  of 
twelve  men,"  (as  in  the  statutes  5  EHz.  c.  12,  4  &  5 
Phil.  &  Mary,  c.  2,  5  Edw.  6,  c.  14).  But  it  is  to  be 
observed,  that  when  a  power  was  given  to  justices  of  peace 
to  hear  and  determine,  &c.,  this  conferred  an  authority 
only  to  proceed  in  the  common  law  way,  by  indictment 

(/)  Page  525. 
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found  by  the  grand  jury, — or,  as  the  statutes  express  it, 
upon  inquisition  and  presentment  of  twelve  men.  Upon 
this  proceeding,  the  justices  had  authority  of  course  to 
award  process,  but  they  had  no  power  to  do  so,  or  to 
inquire  upon  the  presentment  or  information  of  a  private 
relator  (</) ;  and  therefore  the  informer  had  no  means  of 
recovering  at  the  sessions  a  share  of  the  penalty,  unless 
such  a  mode  of  recovery  was  expressly  authorized  by 
statute ;  which,  according  to  Mr.  Lambard,  was  the  sole 
object  of  the  provisions  above  alluded  to.  This  purpose, 
though  sometimes  expressed  with  a  conciseness  that  may 
give  rise  to  some  ambiguity,  is  in  certain  acts  explained  in 
a  manner  that  serves  to  illustrate  the  meaning  of  those 
"which  are  less  explicit :  of  such  it  is  sufficient  to  refer  to 
those  of  25  Hen.  8,  c.  13,  s.  5,  and  3  Jac.  1,  c.  13. 

The  forfeitures  imposed  by  penal  statutes,  if  not  other- 
wise specially  disposed  of,  belonged  to  the  crown ;  but 
experience  proved,  that  the  admission  of  the  informer  to 
a  share  was  equally  necessary  to  the  purposes  of  police 
and  revenue.  All  the  acts,  however,  prior  to  the  reign 
of  Henry  7,  which  entitle  the  informer  to  a  moiety  of  the 
penalty,  direct  the  mode  of  recovery  to  be  by  action  of 
debt,  bill,  or  plaint;  nor,  before  that  time,  does  there 
appear  to  be  any  instance  of  a  power  to  proceed  by  in- 
formation at  the  sessions  for  penalties.  In  that  reign  it 
was,  that  it  became  usual  to  insert,  in  penal  statutes,  the 
provisions  authorizing  the  recovery  of  the  penalties  before 
the  justices  in  sessions  by  information,  and  empowering 
them  to  award  process  upon  the  information  of  any 
person,  as  they  might  upon  indictment  or  presentment  by 
the  inquest.  The  policy  of  affording  this  encouragement 
to  prosecutions,  which  brought  a  share  of  the  penalties 
to  the  crown,  is  characteristic  of  the  ruling  disposition 
of  the  sovereign ;  and,  in  that  light,  it  may  be  worth 
remarking,  that  the  last  session  of  his  reign  affords  a 
striking  proof  of  the  influence  of  that  spirit  upon  the  char- 
acter of  the  laws,  by  the  iniquitous  principles  of  making 

(g*)  Lamb.  501. 
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the  justices  sharers  in  the  penalties  of  their  own  inflicting. 
The  statute  19  Hen.  7,  which  imposed  most  unusually 
heavy  penalties  upon  the  use  of  various  modes  of  taking 
deer,  authorized  two  justices  in  sessions  arbritrarily  to  ex- 
amine and  commit  persons  whom  they  judged  guilty,  until 
payment  of  the  fines  to  the  king  ;  and  declared  them  en- 
titled to  one-tenth  of  all  such  fines,  "  for  their  labour  in 
that  behalf."  This  disgraceful  pattern,  as  it  had  no  pre- 
cedent, has  happily  had  no  copy,  in  our  law.  The  power, 
however,  of  inquiry  on  information  by  justices  in  sessions, 
which  took  its  rise  about  the  period  we  are  speaking  of, 
continued  to  prevail,  in  penal  statutes  of  the  succeeding 
reigns,  till  the  mode  of  recovery,  by  summary  examination 
before  a  single  justice  or  justices  out  of  sessions,  was  more 
commonly  substituted  in  its  stead. 

To  return  to  our  first  inquiry,  concerning  the  period 
when  that  method  came  into  use,  it  has  been  already  re- 
marked, as  a  settled  maxim,  that  a  naked  authority  to  hear 
and  determine  implied  a  proceeding  conformable  to  the 
common  law  mode  of  determination  only,  i.  e.  by  a  jury ; 
and  one  instance  only,  that  of  17  Edw.  4,  c.  4,  is  noticed 
earlier  than  the  reign  of  Henry  7,  which  carries  the  ap- 
pearance of  a  more  arbitrary  and  discretionary  jurisdiction. 
But,  in  the  eleventh  year  of  that  king's  reign,  the  legisla- 
ture was  induced  to  break  down  all  respect  for  the  ancient 
common  law  mode  of  trial,  by  an  act  that,  in  spite  of  the 
fair  preamble,  betrays  its  true  source  in  the  rapacious 
policy  of  the  monarch,  viz.  11  Hen.  7,  c.  3  ;  which,  pre- 
tending that  many  wholesome  statutes  were  not  executed, 
by  reason  of  the  embracery  and  corruption  of  the  inquests, 
ordained,  that  it  should  be  lawful  for  the  justices  of  assize, 
and  the  justices  of  peace,  in  every  county,  upon  informa- 
tion (for  the  king),  at  their  discretion,  to  hear  and  deter- 
j  mine  all  offences  short  of  felony  against  any  statute  then 
in  being  (h).  This  discretionary  authority,  fettered  by  no 

(h)  11  Hen.  7,  c.  3.     See  the  statutes  printed  by  Powell,  1551,  vol.  i. ; 
and  4  Inst.  40,  41. 
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rules,  and  intentionally  absolved  from  the  observance  of 
law  and  usage,  enabled  the  justices  to  execute  all  penal 
statutes  without  any  presentment  or  trial  by  jury.  The 
real  intention  of  the  statute,  which  was  that  of  replenish- 
ing the  exchequer  by  the  terror  of  arbitrary  and  vexatious 
prosecutions,  under  colour  of  penalties,  upon  all  the  most 
obsolete  penal  statutes,  however  obsciire  or  inconsistent 
with  the  times,  was  rigorously  seconded  by  Empson  and 
Dudley,  whose  activity  was  stimulated  by  a  grant  of  the 
extraordinary  office  of  Clerks  of  the  Forfeitures.  By 
their  means  the  mischiefs  of  a  power,  so  liable  in  any 
hands  to  abuse,  became  an  instrument  of  intolerable  op- 
pression, the  more  galling  from  its  pretensions  to  legal 
authority.  Among  the  first  acts,  therefore,  of  the  parlia- 
ment which  commenced  with  the  succeeding  reign,  was  the 
abolition  of  that  dangerous  power,  by  the  repeal  (i)  of  the 
statute,  and  the  attainder  of  the  two  obnoxious  instru- 
ments of  its  abuse ;  whose  atonement,  according  to  the 
maxims  of  popular  justice,  was  measured  by  the  iniquity, 
rather  than  the  illegality,  of  their  acts. 

After  this  short  and  unfavourable  experiment,  which  Sir 
E.  Coke  adduces  as  an  example  of  the  danger  of  altering 
the  common  law,  and  which  has  never  been  imitated  by  a 
like  general  law  of  the  same  nature,  the  legislature,  for 
some  time,  seems  to  have  been,  not  without  reason,  sparing 
in  the  sanction  of  a  summary  jurisdiction,  even  in  parti- 
cular offences.  And  we  have  already  (k)  had  occasion  to 
remark  the  means  unsuccessfully  tried  in  the  thirty-third 
year  of  Hen,  8,  to  provide  for  the  accumulated  execution 
of  the  penal  statutes,  without  deviating  from  the  common 
law  rules  of  judicature. 

The  earliest  statute,  upon  which  a  summary  conviction 
by  a  justice  is  on  record,  or  of  which  a  precedent  is  found 
in  the  books,  is  that  of  33  Hen.  8,  c.  6,  against  the  practice 
qf  carrying  daggs,  or  sjiort-guns.  Mr.  Lambard  has  given 

(«)  1  Hen.  8,  c.  6.  (*)  Ante,  )>.  I. 
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a  precedent  of  a  conviction  upon  this  statute  (I) ;  and  there 
appears  to  have  been  one  removed  into  the  Court  of 
Queen's  Bench  by  certiorari,  as  early  as  the  forty-third 
year  of  Elizabeth,  1600  :  and  this  very  case  affords  a  proof 
of  the  objection,  which,  in  the  state  of  manners  at  that 
day,  might  well  exist  against  relaxing  the  jealousy  of  the 
common  law,  by  entrusting  any  thing  like  arbitrary  autho- 
rity in  private  hands.  It  appears  that  a  sheriff's  officer, 
going  to  execute  a  writ  against  a  justice  of  peace  for  a 
debt,  and  taking  with  him  a  hand-gun,  from  the  apprehen- 
sion of  a  rescue,  the  justice,  instead  of  obeying  the  writ, 
apprehended,  convicted,  and  imprisoned  the  officer,  till  he 
paid  a  fine  of  10/.,  under  colour  of  the  act  of  parliament. 

Dr.  Burn,  indeed,  assuming  the  statute  43  Eliz.  c.  7, 
(against  hedge-breaking,  and  some  other  petty  misdemea- 
nors) to  be  the  first  statute  which,  in  authorizing  the  special 
jurisdiction  of  a  single  justice,  requires  the  examination  to 
be  on  oath,  conjectures,  from  that  circumstance,  that  in  all 
former  acts  the  justices  of  peace,  upon  whom  an  authority 
was  conferred  to  inquire  into  and  punish  offences  against 
those  acts,  were  considered  as  acting  in  their  sessions  by  a 
jury,  in  like  manner  and  form  of  proceeding  as  in  other  of 
the  queen's  courts  (/«). 

The  peculiar  manner,  indeed,  in  which  the  statute  is 
worded,  in  regard  to  the  administration  of  the  oath  by  a 
single  justice,  distinguishes  it  from  any  former  one,  and 
proves  that  an  unusual  authority,  at  least,  was  in  the  con- 
templation of  the  framers  of  it.  But  that  this  authority 
was  altogether  novel,  is  contradicted  both  by  the  instance 
above  remarked  in  33  Hen.  8,  c.  3,  and  by  a  former  statute 
at  the  commencement  of  the  same  reign,  viz.  5  Eliz.  c.  4, 
for  regulating  the  conduct  of  servants,  which  confers  a 
large  portion  of  discretionary  authority  upon  justices  of  the 
peace,  and  such  as  can  scarcely  be  explained  otherwise 
than  as  an  authority  to  convict,  upon  their  own  judgment, 

(0  Chap.  VI.,  p.  86j;. 

(m)  5  Chitty's  Burn's  Justice,  tit.  Oaths,  p.  247,  note  (<j),  29th  edition. 
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out  of  sessions,  and  without  the  verdict  of  a  jury, — parti- 
cularly the  twenty-first  section,  which  declares,  that  any 
offender,  of  the  description  there  mentioned,  being  con- 
victed before  any  two  justices  by  confession,  or  by  the 
testimony,  witness  and  oath  of  two  honest  men,  shall  suffer 
imprisonment  for  one  year  ;  and  what  proves  the  proceed- 
ing intended  to  be  of  a  summary  kind,  and  out  of  sessions, 
is  what  follows,  viz.,  that,  if  the  offence  requires  further 
punishment,  the  offender  shall  receive  such  as  the  justices 
in  their  open  sessions  shall  think  fit. 

The  few  instances,  however,  in  which  a  summary  power 
of  fine  or  imprisonment  was  committed  to  individual  jus- 
tices, amounting,  up  to  the  end  of  the  reign  of  Elizabeth, 
to  no  more  than  four  or  five,  attest  the  unwillingness  of  the 
legislature  to  quit  the  safe  and  approved  forms  of  criminal 
judicature.  In  the  following  reign  the  multiplied  statutes 
against  a  variety  of  petty  disorders,  such  as  those  relating 
to  alehouses,  profane  swearing,  drunkenness,  game,  wagers, 
embezzlements,  and  such  like,  occasioned  a  more  frequent 
recourse  to  the  summary  interference  of  justices  of  peace, 
which  was  gradually  extended  to  matters  of  greater  im- 
portance, as  the  nation  became  more  familiarised  to  its 
use ;  and,  after  the  Restoration,  by  the  first  excise  acts, 
and  by  several  statutes  affecting  the  regulations  of  trade, 
and,  lastly,  by  the  Game  Act,  22  &  23  Car.  2,  the  prac- 
tice was  insensibly  moulded  into  the  jurisprudence  of  the 
country ;  of  which  it  still  continues  to  form  an  important 
branch. 

We  shall  conclude  these  remarks  with  briefly  noticing 
the  changes  which  have  been  made  in  the  system  since  its 
institution ;  the  most  material  of  which  is  the  right  of 
appeal. 

By  the  first  statutes,  which  gave  a  power  to  justices  of 
the  peace  out  of  sessions  to  hear  and  determine  the  re- 
spective offences  thereby  created,  that  determination  was 
final  as  to  the  facts ;  for  a  liberty  of  appeal,  unless  ex- 
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presslv  annexed  to  the   authority,  was   not,  like  that  of 
suing  out  a  certiorari,  implied  as  a  common  law  right. 

The  privilege  of  appealing  to  the  sessions  against  the 
conviction  of  single  justices,  by  which  that  authority  is  now 
so  generally  and  properly  qualified,  was  not  known  till  the 
reign  of  Charles  2 ;  though  the  model  of  an  appeal  in  other 
matters  might  be  found  in  the  acts  relating  to  the  poor,  as 
far  back  as  that  of  Elizabeth.  The  earliest  instance  of  an 
appeal  to  the  sessions,  against  a  penal  conviction,  is  found 
in  the  Hereditary  Excise  Act,  as  it  is  called,  12  Car.  2, 
c.  23 ;  which  authorizes  an  appeal,  not  indeed  against  the 
decision  of  justices  of  peace,  if  they  choose  to  act,  but 
against  that  of  certain  sub-commissioners,  on  whom,  in 
case  of  the  neglect  or  refusal  of  the  justices,  the  power  of 
inflicting  the  penalties  of  the  statute  is  devolved,  but  sub- 
ject to  the  review  and  final  determination  of  the  justices 
in  sessions.  The  first  instance  of  an  appeal  from  the 
sentence  of  justices  of  peace,  is  in  the  statute  22  Car.  2, 
c.  1,  called  the  Conventicle  Act;  and  it  deserves  to  be 
remarked,  that  the  idea  of  controlling  the  jurisdiction  of 
individual  justices  seems  originally  to  have  been  by 
allowing  an  appeal  to  the  verdict  of  a  jury ;  for  that  act, 
after  authorizing  a  summary  examination  and  recovery 
of  penalties  before  any  two  justices,  gives  to  the  party 
convicted  the  privilege  of  an  appeal  in  writing,  to  the 
judgment  of  the  justices  of  the  peace  in  their  next  quarter- 
sessions,  upon  which  "  he  may  plead  and  make  his  de- 
fence, and  have  his  trial  by  a  jury  thereupon  "(»).  That 
precedent,  however,  has  not  been  copied ;  and  the  notion 
of  an  appeal  to  a  jury  seems  to  have  been  speedily  laid 
aside ;  for  an  act  of  the  following  session,  the  22  &  23 
Car.  2,  c.  25,  (the  Game  Act),  establishes  the  mode  of  an 
appeal  which  has  since  been  uniformly  adopted,  viz.  to 
the  justices  in  sessions,  but  without  the  privilege  of  a  trial 
by  jury  (o). 

(n)  Sect.  6  vived  by  the  9  Geo.  4,  c.  61,  s,  21, 

(o)  The  precedent  has  been  re-       which  provides  that  the  licence  of  a 
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The  principal  alterations  introduced  by  more  modern 
acts  of  parliament  have  been,  by  taking  away  the  writ  of 
certiorari  in  numerous  cases,  and  by  the  frequent  adoption 
of  compendious  forms,  which  greatly  abridge  the  task  and 
care  of  the  magistrate  in  drawing  up  the  conviction.  The 
entire  dispensation  from  any  detail,  either  of  the  pro- 
ceeding before  the  magistrate,  or  of  the  proofs  in  support 
of  the  fact,  which  these  forms  allow,  is  undoubtedly  cal- 
culated to  secure  the  execution  of  penal  statutes,  by 
rendering  it  more  easy:  for  the  conviction  is  thereby 
reduced  to  a  mere  memorandum  of  the  judgment :  and  if 
this  had  been  the  sole  purpose  for  which  the  record  of  the 
magistrate  was  originally  required,  no  objection  could  be 
raised  to  its  being  rendered  as  concise  as  possible.  But 
that  this  was  considered  only  as  one  object  of  it,  and  that 
the  design  of  the  conviction  was  not  merely  to  record  the 
fact  of  the  judgment,  but  to  show  that  the  proceedings 
required  by  justice  had  been  regularly  observed,  and  the 
sentence  legally  supported  by  the  evidence,  is  every  where 
evinced  by  the  language  and  sentiments  of  the  ablest 
judges,  from  the  time  of  Lord  C.  J.  Holt ;  who  himself, 
on  all  occasions,  seems  to  have  regarded  the  obligation  of 
recording  the  whole  proceedings  as  a  necessary  counter- 
poise against  the  liability  to  error  or  misapplication,  to 
which  a  private  and  discretionary  tribunal  is  naturally 
exposed.  Considering,  indeed,  the  severity  of  many  of 
the  penalties  subjected  to  this  jurisdiction,  without  any 
opportunity  of  pleading  to  the  conviction, — and  that, 
moreover,  if  the  conviction  should  be  set  aside  upon 
appeal,  yet,  as  the  law  now  stands,  where  the  magistrate 
does  not  exceed  his  jurisdiction  or  act  in  a  matter  in 
which  he  has  no  jurisdiction  (p),  nothing  short  of  express 

publican  shall  not   be  forfeited  for  &c.,  a  highway  may  appeal,  and  ft 

misconduct,    but   by  appeal  to  the  jury  at  sessions  is  then  to  determine 

quarter  sessions  and  the  verdict  of  whether  the  new  highway  is  nearer, 

a  jury;  also  by  the  general  Highway  &c.     See  R.  v.  JJ.  of  Worcestersh. 

Act  (5  &  6  Will.  4,  c.  50,  ss.  88,  89),  3  El.  &  Bl.  477. 

any  person  aggrieved  by  a  certificate  (p)  11  &  12  Viet.  c.  44,  s.  2. 
of  justices  for  stopping  up,  diverting, 
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malice  in  the  magistrate  entitles  the  party  grieved  to  any 
redress  for  the  inconvenience  he  may  have  been  put  to, — 
it  may  be  worthy  of  deliberation,  whether  the  too  pre- 
valent use  of  these  short  forms  of  conviction,  particularly 
in  regard  to  offences  of  which  the  evidence  may  involve 
some  nicety,  does  not,  by  withdrawing  the  principal  obli- 
gation to  a  regular,  perfect  and  cautious  investigation, 
leave  too  little  security  against  the  possible  effects  of 
haste,  mistake,  or  preconception,  which,  without  the  le&st 
mixture  of  bad  motives,  may  produce  as  much  injustice  as 
malice  itself. 


(     16     ) 
PART    I. 
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SECT.  1. —  Of  the  Jurisdiction  in  general. 

THE  examination  and  punishment  of  offences  in  a  summary 
manner  by  justices  of  the  peace  out  of  their  sessions,  and 
without  the  intervention  of  a  jury  or  an  open  trial,  are 
founded  entirely  upon  a  special  authority  conferred  and 
regulated  by  statute.  No  new  offence  is  cognizable  in 
that  manner,  unless  expressly  made  so  by  act  of  par- 
liament (a).  Nor  can  any  power  expressly  given  to  a 
justice,  to  do  a  particular  act,  be  enlarged  by  inference. 
Thus,  where  the  6  Geo.  2,  c.  31,  gave  a  single  justice 
power  to  take  the  examination  of  any  single  woman,  in 
cases  of  bastardy,  if  she  should  charge  any  person  with 
having  gotten  her  with  child,  it  was  held,  that  the  statute 
did  not  incidentally  give  the  justice  power  to  compel  the 
woman  to  be  examined  (b).  So,  although  the  justices  of 
the  peace  have  jurisdiction  given  them,  by  the  6  Geo.  3, 


(a)  Agard  v.   Cavendish,    Saville, 
134. 

(b)  Ex  parte  Martin,  6  B.  &  C.  80; 
9  Dowl.  &   Ryl.  65.     Not  even  an 
obvious  omission  in  an  act  of  par- 


liament can  be  supplied,  except  by 
the  legislature.  Underhill  v.  Long- 
ridge,  29  L.  J.,  M.  C.  65.  See  also 
Re  Wainwright,]  Phil.  261;  12  L.J., 
Chan.  426. 
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c.  25,  to  determine  disputes  between  masters  and  servants 
employed  in  manufactures  or  trade,  this  does  not  give 
them  jurisdiction  to  settle  disputes  between  masters  and 
household  servants  (c).  The  proceedings,  also,  under  an 
authority  so  created  must  be  strictly  conformable  to  the 
regulations  prescribed  by  the  special  law  in  each  instance, 
from  which  all  their  force  is  derived  (d). 

This  is  the  first  requisite,  the  absence  of  which  can  by 
no  means  be  cured.  But,  besides  this,  there  are  other 
rules  applying  generally  to  the  system  of  summary  con- 
victions, which  are  not  less  necessary  to  be  attended  to  in 
the  exercise  of  this  important  jurisdiction.  These  I  now 
propose  to  consider  in  the  following  order : — 1st.  As 
they  relate  to  the  duty  of  magistrates  in  the  examination, 
hearing  and  judgment  of  offences  in  a  summary  way ; 
2ndly.  To  the  form  of  recording  the  proceedings,  or 
what  is  usually  termed  the  conviction ;  3rdly.  The  steps 
subsequent  to  the  judgment,  including  the  various  pro- 
cesses of  execution,  as  well  as  those  of  appeal ;  and,  lastly, 
what  relates  to  the  protection  and  indemnity  of  magi- 
strates, and  their  subordinate  officers,  in  the  exercise  of 
this  duty. 

The  usual  mode  of  proceeding  is,  by  information, 
summons  and  judgment ;  which  will  be  examined  sepa- 
rately. But  it  may  be  proper,  in  the  first  place,  to 
state  those  rules  which  concern  the  jurisdiction  of  the 
magistrates. 

SECT.  2. —  Of  the  Limits  of  the  Jurisdiction  within  which 
Justices  may  act  or  their  Process  be  available. 

The  authority  of  justices  of  the  peace  appointed  by  Theresider 

commission  from  the  crown  is  limited  to  the  respective  of  the  "***& 

trate. 

(c)  Kitchen  v.   Shaw,  6   A.  &  E.  Masters  and  Servants,  are  Hardy  v. 

729  ;   1  Nev.  &  P.  791  ;   and  see  R.  Ryle,  9  B.  &  C.  603  :    Lancaster  v. 

v.  Hulcott,  6  T.  R.   583  ;  Brantoell  Greaves,  Id.  628 ;  and  Ex  parte  John- 

v.  Pennick,  7   B.  &  C.  536.     Ana-  ton,  1  Dowl.  702. 

;logous  cases  decided  upon  the  later  (d )    Cole?    cote,   Sir   W.   Jones, 

statute  (4  Geo.  4,  c.  34),  relating  to  139,  170  ;   1  Sh.  H. 

P.  C 
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counties  therein  specified.  And  that  of  magistrates  in 
separate  jurisdictions  is  confined  to  their  respective  dis- 
tricts :  it  is  in  no  case  attached  to  the  person,  so  as  to  be 
capable  of  being  exerted  elseAvhere  than  within  those 
limits.  It  is  laid  down  by  Dalton  (e\  that  a  justice  of 
the  peace,  for  the  time  that  he  shall  make  his  abode,  or 
be  out  of  the  county  where  he  is  in  commission,  cannot 
intermeddle  to  take  any  recognizance  or  any  examination, 
or  otherwise  exercise  his  authority  in  any  matter  that 
shall  happen  within  the  county  where  he  is  in  commission  ; 
neither  can  he  cause  one  to  be  brought  before  him  out  of 
the  county  where  he  is  in  commission ;  "  for,  being  out  of 
the  county  where  he  is  in  commission,  he  is  but  as  a 
private  man."  A  distinction,  however,  is  remarked  by 
Mr.  Serjeant  Hawkins  (f),  between  coercive  or  judicial 
and  ministerial  acts ;  the  former  of  which  cannot  be  per- 
formed by  magistrates  out  of  their  own  county,  but  the 
latter,  it  is  said,  may.  And  it  is  affirmed  by  the  same 
authority,  that  recognizances  and  informations  voluntcarily 
taken  by  magistrates  out  of  the  county,  &c.,  are  good. 
This  opinion  is  founded  on  the  following  case: — The 
question  was  as  to  an  oath  made  by  a  person  robbed, 
(preparatory  to  an  action  against  the  hundred  on  the 
statute  of  Hue  and  Cry,  13  Edw.  1,)  before  a  justice  of 
the  county,  as  required  by  27  Eliz.  c.  13.  The  latter 
statute  directs  the  oath  of  the  robbery  to  be  made  before 
some  justice  of  the  county  where  the  robbery  was  com- 
mitted, and  inhabiting  within  the  hundred.  The  oath, 
in  the  present  case,  was  made  in  London,  before  a  magis- 
trate of  the  county  of  Berks  (where  the  robbery  was), 
whose  usual  residence  was  in  the  hundred,  but  who,  at 
the  time  of  receiving  the  oath,  resided  in  London.  The 
Court  of  Queen's  Bench,  and  afterwards  all  the  judges 
upon  conference,  held  this  sufficient  ( a}.  It  was  said  to 

(e)  Dalt.  c.  6,  p.  19.  (B.)  1 ;  4  Bac.  Ab.  619,  7th  edit,  tit, 

(/)  2  Hawk.  P.  C.  47,  8th  edit.  Justices  of  Peace  (E.)  5. 

by  Curwood,  and  see  2  Hale,  P.  C.  (g)  Heller  v.  Benhurst,  Cro.  Car. 

51;    Com.  Dig.  Justices  of   Peace  211;    Jones,  239;  R.  v.  All  Saintt, 
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be  the  usual  course  for  justices  to  take  informations 
against  offenders  in  any  place  out  of  the  county,  to  prove 
offences  in  the  county  where  they  are  committed.  It 
must,  however,  be  considered  as  doubtful,  whether  a 
magistrate  can,  out  of  the  county,  properly  receive  an  in- 
formation upon  oath  to  found  a  subsequent  proceeding 
before  himself  of  a  penal  nature ;  and  it  is  clear,  that  any 
coercive  or  judicial  act  would  be  altogether  void  unless 
done  within  the  county  (h). 

The  distinction  above  suggested  was  recognized  and 
acted  upon  in  two  recent  cases  under  the  stat.  .56  Geo.  3, 
c.  139.  By  the  first  section  of  that  act,  before  any  child 
is  bound  apprentice  by  the  parish  overseers,  he  is  to  be 
taken  before  two  justices  of  the  county,  &c.,  wherein  the 
parish  is  situate,  and  they  are  to  inquire  into  the  propriety 
of  binding  him  apprentice  to  the  person  proposed,  and  if 
upon  examination  and  inquiry  they  think  it  proper  that  he 
should  be  so  bound,  they  are  required  to  make  an  order 
declaring  that  such  person  is  a  fit  person,  and  that  the 
overseers  are  at  liberty  to  bind  him  accordingly,  and, 
after  such  order  has  been  made,  the  justices  are  to  sign 
their  allowance  of  the  indenture  of  apprenticeship  before 
the  same  is  executed. 

An  allowance  of  the  indenture  under  this  section  by  the 
same  justices  who  had  made  the  order  for  binding  the  ap- 
prentice was  held  to  be  valid,  although  the  place  where  it 
was  signed  did  not  appear  upon  the  instrument,  as  it  was 
in  discharge  of  a  purely  ministerial  function  and  not  so 
much  an  act  of  jurisdiction  as  a  voucher  of  that  upon 
which  judgment  had  been  already  exercised  (z). 

By  the  second  section  of  the  above  statute,  where  the 
person  to  whom  the  child  is  bound  resides  in  a  different 
country  or  jurisdiction  of  the  peace  from  that  whence  he 
is  bound,  the  indenture  must  be  also  allowed  by  the 

Southampton,  7    B.  &  C.  785;    and       Dalt  c.  25. 

see  Bosanquet  v.  Woodford,  5  Q.  B.  (»)  R.  v.  Stainforth,  11   Q.  B.  66; 

see  Staverton  v.  Ashburton,  4  El.  & 
(A)  Helier  v.  Benhurst,  supra,  and       B.  526  j  24  L.  J.,  M.  C.  53. 

C2 
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justices  of  the  county  into  which  he  is  bound,  but  before 
such  allowance,  notice  is  to  be  given  to  the  overseers  of 
the  parish  in  which  the  child  is  to  serve.  The  allowance 
under  this  section  by  the  justices  of  the  county,  in  which 
the  apprentice  was  to  serve,  was  held  to  be  a  judicial  act, 
as  they  were  invested  with  a  discretionary  veto  in  the 
matter,  and  must  hear  and  decide  upon  such  objections  to 
the  binding  of  the  apprentice  as  might  be  raised  by  the 
overseers,  to  whom  notice  had  been  given.  In  this  case, 
therefore,  the  rule  applied,  that  justices  acting  judicially 
must  appear  to  be  acting  in  their  jurisdiction  as  well  as 
for  it  (A). 


(k)  R.  v.  Tntness,  11  Q.  B.  80 ;  R. 
v.  Stockton,  1  Q.  B.  520  ;  R.  v.  New- 
ton Ferrers,  9  Id.  32 ;  R.  v.  Ittatltwayt, 

3  D.  &  L.  542  ;  R.  v.  Bloomstmry, 

4  El.  &  Bl.  520;  24  L.  J.,  M.  C. 
49;    R.    v.  Holborn    Union,  6  E.  & 
B.  715;  25  L.  J.,  M.  C.  110.     The 
test  of   an    act   being    judicial    or 
ministerial  is,  whether  the  justices 
are  entitled  to  withhold  their  assent, 
if  they  think   fit,  or   whether   they 
can  be  compelled  by  mandamus  or 
rule  to  do  the  act  in  question.     (See 
per  Wightman,   J.,  in  Staverton   v. 
Ashburton,  4  El.  &  B1.531.)    It  may 
be  useful  to  collect  here  other  in- 
stances besides   those    in  the  text. 
The  following   acts  are  judicial  : — 
Allowance    of   the   indenture   of  a 
parish  apprentice  under  43  Eliz.  c. 
2,  R.  v.  Hamstall  Ridware,  3  T.  R. 
380.     Admitting  to  bail,  Llnford  v. 
Fitzroy,  13  Q.    B.  240,  247.     Tax- 
ation of  costs,  R.  v.  Recorder  of  Cam- 
bridge, 8  El.  &  Bl.  637  ;  27  L.  J., 
M.  C.  160.     Entering  into  recogni- 
zances for  the  trial  of  a  controverted 
election  of  a  member  of  parliament, 
under  4  &  5  Viet.  c.  58  and  1 1  &  12 
Viet.  c.  98,  Bar.  &  Aust.  Election 
Cases,  552  ;   Hansard's  Parl.  Deb., 
3rd  series,  vol.  59,  p.  1130. 

In  general,  the  issuing  of  a  war- 
rant of  distress  or  commitment  is  a 
judicial  act,  as  the  party  against 
whom  it  is  sought  should  have  an 
opportunity  of  showing  that  he  has 
obeyed  the  order  or  conviction  which 


the  warrant  is  intended  to  enforce; 
R.  v.  lienn,  6  T.  R.  198;  Harper  v. 
Carr,  7  Id.  270 ;  Painter  v.  Liverpool 
Gas  Company,  3  A.  &  E.  433 ;  Skiiigley 
v.  Surridge',  1 1  M.  &  W.  503  ;  Ham- 
mond v.  Bendtjshe,  13  Q.  B.  8C9  ; 
Kinning's  case,  10  Q.  B.  730,  4  C.  B. 
507  ;  Jay  v.  Halksworth,  2  Com.  L. 
Rep.  1776.  See  where  the  warrant 
(under  special  circumstances)  was 
allowed  to  issue  at  once,  Re  Ham- 
mersmith Rent-charge, 4t  Exc.  87,  and 
Arnold  v.  Dimsdale,  2  El.  &  Bl.  580, 
22  L.  J.,  M.  C.  161.  As  a  general 
rule,  if  the  order  which  the  magis- 
trate is  asked  to  enforce  is  good  on 
its  face,  he  cannot  inquire  into  its 
validity,  and  this  is  so,  although  the 
statute  does  not  allow  an  appeal ; 
R.  v.  JJ.  Yorhsh.  31  L.  J.,  M.  C. 
189;  Ex  parfe  May,  Id.  161,  2 
B.  &  S.  426;  Ex  parte  Williams, 
2  El.  &  Bl.  84,  22  L.  J.,  M.  C. 
125  ;  Lttton  Board  nf  Health  v.  Davis, 
29  L.  J.,  M.  C.  173  &  175,  n.  He 
should  give  the  party,  against  whom 
the  order  was  made,  an  opportunity 
of  stating  whether  it  has  been 
obeyed  or  appealed  against,  for  that 
is  consistent  with  the  order  itself; 
but  beyond  that,  the  function  of  the 
justice  in  such  cases  is  merely 
ministerial.  Thus,  under  The  Pub- 
lic Health  Act,  1848,  the  local  board 
is  authorized  to  require  persons  to 
remedy  defective  drains,  &c.,  and 
such  persons  on  noncompliance  are 
liable  to  penalties.  The  power  to 
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If  a  statute  refers  a  matter  to  "any  two  justices,"  they 
must  be  justices  having  jurisdiction  according  to  the  rules 


determine  the  nature  and  extent  of 
the  works  to  be  done  to  the  drains  is 
vested  in  the  local  board,  and  their  de- 
cision cannot  be  reviewed  by  the  jus- 
tices ;  Hargreaves  \.  Taylor,  3  B.  & 
S.  613;  32  LJ.,  M.C.I  11.  The  duty 
of  a  magistrate  on  such  occasions  is 
analogous  to  that  of  enforcing  poor- 
rates,  which  is  simply  to  see  that  the 
rate  is  good  on  the  face  of  it  and 
unappealed  against,  that  the  person 
rated  was  in  the  visible  occupation 
of  the  property  rated  within  the 
parish,  and  that  he  has  not  paid  the 
assessment.  He  cannot  go  into  the 
question  of  beneficial  occupation, 
which  is  matter  only  for  the  quarter 
sessions  on  appeal.  See  Ex  parle 
May,  2  B.  &  S.  426,  31  L.  J.,  M.  C. 
162;  R.  v.  Kingston-on- Thames,  1 
E.  B.  &  E.  2.56;  27  L.  J.,  M.  C. 
199  ;  R.  v.  JJ.  H'arwicksh.,  29  Id. 
176.  But  if  an  order,  sought  to  be 
enforced,  is  bad  on  its  face,  the  jus- 
tice may  refuse  to  issue  his  warrant. 
Thus  an  order,  under  the  Metro- 
politan Building  Act,  1S55,  requir- 
ing the  owner  to  take  it  down  and 
repair  it,  should  show  that  the 
owner  was  summoned  to  answer  the 
complaint  and  that  the  complaint 
was  true  ;  and  where  these  state- 
ments are  omitted,  the  justice  is 
entitled  to  consider  the  validity  of 
the  order  ;  Labnlmondiere  v.  Frost, 
Ell.  &  Ell.  527  ;  28  L.  J.,  M.  C.  155. 
And  a  magistrate  is  not  bound  by 
the  certificate  of  the  architect  of  the 
Metropolitan  Board  of  Works  as  to 
'the  general  line"  of  buildings 
under  the  Metropolitan  Manage- 
ment Act,  1862.  Vestry  of  Hanoier- 
tquare  v.  Sparrow,  33  L.'j.,  M.C.  1 18. 
The  granting  of  the  certificate  of 
dismissal  of  a  complaint  for  an  as- 
iSault  under  9  Geo.  4,  c.  31,  s.  27  (or 
now  under  24  &  25  Viet.  c.  100,  s. 
^4)  is  a  ministerial  and  not  a  judicial 
'act ;  the  magistrate  is  therefore 
bound  to  grant  it  on  application  of 
ithe  party  entitled  to  it,  and  this 
•whether  the  application  be  made  at 
(once  or  in  the  absence  of  the  other 
('arty,  //ireoc*  v.  Somes,  El,  &  El. 


795  ;  28  L.  J.,  M.  C.  196 ;  Ccstar  v. 
Hethtrington,  E1.&  El.  802;  28  L.  J., 
M.  C.  198. 

A  justice  is  bound  to  issue  a  dis- 
tress warrant  against  the  guardians 
of  a  union,  who  have  been  sur- 
charged by  the  auditor  of  accounts 
of  a  poor-law  union  and  have  not 
appealed  against  it,  on  summons 
and  proof  of  so  much  as  is  required 
by  sect.  9  of  the  11  &  12  Viet.  c. 
91.  R.  v.  Finnii  and  others,  28  L.  J., 
M.  C.  201 ;  5  Jur.,  N.  S.  791.  Where 
power  is  conferred  upon  justices  to 
issue  a  distress  warrant,  "  if  they 
shall  think  fit,"  they  must  not  re- 
fuse to  issue  it  because  they  think 
the  Act  of  Parliament  does  an  injus- 
tice in  giving  such  power  in  the  par- 
ticular case.  R.  v.  Boteler,  33  L.  J, 
M.  C.  101. 

If  an  inquiry  into  the  compensa- 
tion due  to  a  claimant  for  land  inju- 
riously affected  by  a  railway  com- 
pany takes  place  before  a  jury  pur- 
suant to  the  8  &  9  Viet.  c.  18,  s.  68. 
and  the  costs  are  settled  by  one  of  the 
Masters  of  the  Queen's  Bench,  under 
sect.  52,  the  decision  of  the  Master 
as  to  amount  cannot  be  reviewed  by 
a  magistrate,  who  on  application  for 
a  distress  warrant  to  levy  the  costs, 
under  sect.  53,  is  bound  to  consider 
the  Master's  decision  as  final ;  Tlte 
Metropolitan  Railway  Company  v. 
Tutnham,  32  L.  J.,  M.  C.  249.  Such 
decision  of  the  Master  is,  however, 
subject  to  review  by  the  court  of 
which  he  is  Master.  Id. 

The  backing  of  a  warrantis  merely 
ministerial,  post,  p.  24.  So  is  the 
allowance  of  a  poor  rate,  R.  v.  Ham- 
stall  Ridware,  supra  ;  R.  \.  JJ.  Dor- 
chester, 1  Stra.  393,  and  of  a  pauper's 
certificate,  R.  v.  Austrey,  6  M.  &  S. 
319,  321.  See  further  upon  ju- 
dicial and  ministerial  acts.  11  &  12 
Viet.  c.  44,  ss.  3,  4,  6;  15  Vin.  Ab., 
tit.  "Judicial;"  R.  v.  Ledgard,  8 
A.  &  E.  545;  Wilder  v.  Morris, 
22  L.  J.,  M.  C.  4;  R.  v.  Law,  1  E. 
&  B.  366;  26  L.  J.,  Q.  B  126; 
Baker  v.  Cave,  1  H.  Sc  N.  674  ;  26 
L.  J.,  Exch.  190;  Cooper  v.  H'ands- 
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of  the  common  law  or  by  statute,  and  such  words  do  not 
enable  them  to  act  out  of  their  jurisdiction,  either  in 
respect  of  its  local  limits  or  otherwise  (Z). 

The  following  rules  are  deducible  from  the  statutes 
which  define  the  limits  within  which  magistrates  may  act 
or  their  process  be  available. 

County  justices  I.  County  justices  may  act  as  such  within  any  city  or 
residmg  in^  other  precinct  having  exclusive  jurisdiction,  situate  in,  sur- 
exclusive  ju-  rounded  by,  or  adjoining  to,  the  county,  riding  or  division 
for  which  they  are  appointed.  Thus,  with  regard  to 
county  magistrates  whose  residence  happens  to  be  locally 
situated  in  cities  or  places  which  are  distinct  in  point  of 
jurisdiction  from  the  county  at  large,  it  is  provided  by 
9  Geo.  1,  c.  7,  s.  3,  "for  the  greater  ease  of  justices  of  the 
peace  authorized  to  act  for  any  county,"  that  "  if  any  such 
justice  of  the  peace  shall  happen  to  dwell  in  any  city  or 
other  precinct  that  is  a  county  of  itself,  situate  in  the 
county  at  large  for  which  he  shall  be  appointed  a  justice, 
although  not  within  the  same  county,  it  shall  be  lawful 
for  any  such  justice  to  grant  warrants,  take  examinations, 
and  make  orders,  for  any  matters  which  one  or  more 
justices  of  the  peace  may  act  in,  at  his  own  dwelling- 
house,  although  such  dwelling-house  be  out  of  the  county 
where  he  is  authorized  to  act  as  a  justice,  and  in  some 
city  or  other  precinct  adjoining  that  is  a  county  of  itself." 
And  this  provision  is  extended  by  stat.  11  &  12  Viet. 
c.  42,  s.  6  (m),  which  enables  justices  acting  for  any  county 
at  large,  or  for  any  riding  or  division  thereof,  to  act  as 
such  in  any  place  Avithin  any  city,  town  or  other  precinct, 

worth,  14  C.  B.,  N.  S.  180 ;  32  L.  J.,  v.  Kinnoull,  9  Cl.  &  Fin.  251  ;  Green 

C.P.187.  Persons  exercising  judicial  v.  Bucklcchurch,  1  Leon.  323. 
functions,  but  being  also  required  (/)  Re  Peerless,  1  Q.  B.  143,  153. 

to  perform  ministerial  acts,  may  be  (m)  This  section  and  sects.  •>  ami 

sued  for  damage  occasioned  by  their  7  of  11  &  12  Viet.  c.  42,  are  incorpo- 

neglect  to   perform   the   latter,  and  rated  with   11   &   12  Viet.  c.  43,  by 

formerly  no  allegation  of  malice  was  sect.  6  of  the  latter  statute.     See  26 

necessary  in  such  action.    Fergusson  &  27  Viet.  c.  77. 
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being  a  county  of  itself,  or  otherwise  having  exclusive 
jurisdiction,  and  situate  "within,  surrounded  by,  or  ad- 
joining to,  any  such  county,  riding  or  division.  It  is, 
however,  expressly  provided,  that  county  justices  are  not 
to  intermeddle  in  any  matter  arising  -within  the  separate 
jurisdictions  therein  mentioned. 

II.  A  justice  commissioned  for  two  adjoining  counties  Justices  for  two 
may  act  in  either  upon  matters  arising  in  the  other,  pro-  coiTntiesf 
vided  that  he  is  in  one  of  such  counties  at  the  time  when 

he  so  acts.  Thus  by  11  &  12  Viet.  c.  42,  s.  5,  in  cases 
where  a  justice  of  any  county,  riding,  division,  liberty, 
city,  borough  or  place  (n),  shall  be  also  justice  for  a 
county,  riding,  &c.  next  adjoining  thereto  or  surrounded 
thereby,  he  may  act  as  such  justice  for  the  one  county, 
&c.  whilst  he  is  residing  or  happens  to  be  in  the  other  of 
such  counties,  &c. 

III.  The  jurisdiction  of  justices  of  boroughs  and  cor-  Borough  jus- 
porate  towns  is  limited  by  the  boundaries  of  the  respective  tlces* 
boroughs  and  corporate  towns,  but  summonses  and  war- 

rants issued  by  borough  justices  may  be  served  or  executed 
in  any  county  within  which  the  borough  is  situate,  or 
within  any  distance  not  exceeding  seven  miles  from  the 
borough  (o). 

IV.  For  certain  offences  committed  in  the  workhouses  Union  work- 
of  unions  comprising  parishes  of  two  or  more  counties,  houses- 


(n)  See  as  to  the  meaning  of  the  land  or  water,  s.  9  (see  p.  24,  n. 

words    "  cities,  liberties  and  towns  As  to  the  jurisdiction  of  county  ma- 

corporate"  in  stat.  21  Jac.  1,  c.  23,  gistrates    over   offences    committed 

per  Maule,  J.,  Tarrant  v.  Baker,  14  within   a   borough,   and   vice    versa, 

C.  B.  199.     See  as  to  detached  parts  see   post,  p.  30.     Provision  is   now 

of  counties,  post,  p.   27  ;    and  as  to  made  for  cities,  towns  or  boroughs, 

justices    resident   in   "places"   ad-  containing  not  less  than  25,000  in- 

joining  a  highway  district,  see  27  &  habitants,    to    appoint    stipendiary 

28  Viet.  c.  101,  s.  29.  magistrates  (26  &  27  Viet  c.  97),  but 

(o)  5  &  6  Will.  4,  c.  76  (the  Mu-  the  act  does  not  apply  to  London,  or  to 

nicipal   Corporations    Act),   s.   101.  any  city  or  place  incorporated  under 

The  seven   miles   are  measured  by  the  Municipal  Corporation  Act. 
the  nearest  public  road  or  way  by 
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Warrants  exe- 
cuted on  fresh 
pursuit. 


Backing  war- 
rants. 


the  justices  of  the  county  in  which  the  workhouse  is  situate 
may  commit  the  offender  to  the  gaol  of  the  county,  &c.  in 
which  the  parish  to  which  he  is  chargeable  is  situate  (p). 

V.  A  warrant  to  apprehend  a  defendant,  so  that  he  may 
answer  to  an  information  or  complaint,  may  be  executed 
not  only  within  the  county  in  which  the  justice  issuing  the 
same  has  jurisdiction,  but,  in  case  of  fresh  pursuit,  at  any 
place  in  the  next  adjoining  county  or  place,  within  seven 
miles  of  the  borders  of  the  former  county,  without  being 
backed  (q}. 

VI.  Upon  proof  on  oath  of  the  handwriting  of  a  justice 
issuing  a  warrant  for  the  apprehension  of  any  person,  a 
justice  for  any  place  in  England  or  Wales,  in  which  the 
person  against  whom  the  warrant  was  granted  is  or  is  sup- 
posed to  be,  may  indorse  the  warrant  authorizing  its  execu- 
tion within  his  jurisdiction  (r).     The  backing  of  a  warrant 
for  this  purpose  is  a  purely  ministerial  act,  and  the  justice 
who  issues  it  is  responsible  for  an  arrest  under  it,  though 
the  warrant  is  backed  and  executed  in  another  county  (s), 

English  warrants  may  be  backed  in  Ireland,  and  vice 
versa  (t). 

English  or  Irish  warrants  may  be  backed  in  Scotland, 
and  vice  versa  (u^. 

English  warrants  may  be  issued  in  the  Isles  of  Man, 


(p)  7  &  8  Viet.  c.  101,  s.  57; 
and  see  11  &  12  Viet.  c.  110,8.9. 

(q)  11  &  12  Viet.  c.  43,  s.  3.  As 
to  the  mode  of  measuring  distances 
in  this  and  similar  cases,  see  Reg. 
v.  Saffron  Walden,  9  Q.  B.  76  ;  Jewell 
v.  Stead,  6  E.  &  B.  350 ;  25  L.  J., 
Q.  B.  294 ;  Stokes  v.  Grissell,  14 
C.  B.  678;  18  Jurist,  519,  S.  C.; 
Leigh  v.  Hind,  9  B.  &  C.  774; 
Atkyns  v.  Kinnier,  4  Exch.  776,  782  ; 
Wo>id  v.  Dennett,  2  Stark.  R.  89  ; 
Wing  v.  Earle,  Cro.  Eliz.  267 ;  see  also 
ri.  (o),  supra,  and  stats.  6  &  7  Viet, 
c.  18,  s.  76,  and  1  &  2  Viet.  c.  106. 


(r)  11  &  12  Viet,  c.42,  s.  11;  11 
&  12  Viet.  c.  43,  s.  3. 

(s)  Clark  v.  Woods  and  others,  2 
Exch.  395,  under  24  Geo.  2,  c.  55, 
s.  1  ;  and  see  R.  v.  Kynastnn,  1  East, 
117;  Dews  v.  Riley,  11  C.  B.  434; 
see  also  11  &  12  Viet.  c.  44,  s.  3. 
As  to  stating  in  the  indorsement 
that  the  proof  was  on  oath,  see  Atkins 
v.  Kilby,  11  A.  &  E.  777,  780 ;  Wil- 
kins  v.  Wright,  2  Cromp.  &  Mees. 
191  :  it  is  safer  to  do  so. 

(0  11  &  12  Viet,  c.42,  s.l 2.  See 
R.  v.  Nesbitt,  2  D.  &  L.  529. 

(«/)  11  &  12  Viet.  c.  42,88.  14, 15. 
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Guernsey,  Jersey,  Alderney  and  Sark,  and  warrants  from 
any  of  those  islands  may  be  backed  in  England  (#).  The 
indorsement  in  these  islands  is  to  be  made  by  any  officer 
within  the  district  who  has  jurisdiction  to  issue  any  war- 
rant or  process  in  the  nature  of  a  warrant  for  the  apprehen- 
sion of  offenders  within  stich  district,  i.  e.  by  the  bailiffs  of 
Guernsey  and  Jersey  respectively,  or,  in  their  absence,  the 
lieutenant-bailiffs,  the  judge  of  Alderney,  or,  in  his  ab- 
sence, any  jurat  within  the  island,  and  the  seneschal  of  Sark, 
or,  in  his  absence,  his  deputy  in  the  island  (y).  There  is 
no  provision  for  indorsing  Scotch  or  Irish  warrants  in 
these  islands. 

Where  sufficient  distress  is  not  found  within  the  jurisdic- 
tion of  the  justice  granting  a  warrant  of  distress,  it  may  be 
backed  by  the  justice  of  any  other  county  or  place  (2). 

The  warrants  of  magistrates  within  the  metropolitan 
police  district  (a),  for  any  matter  arising  therein,  may  be 
executed  in  any  part  of  the  kingdom  without  indorse- 
ment (6),  but  the  magistrates  of  the  city  of  London  have 
no  such  power  (c). 

AVarrants  issued  by  the  justices  for  the  counties  of  Mid- 
dlesex, Surrey,  Hertford,  Essex  and  Kent,  may  be  exe- 
cuted in  the  city  of  London  without  being  backed,  and 
vice  versa  (c). 

Before  a  justice  of  the  peace  is  competent  to  act,  he  is  Qualification 
required  by  the  18  Geo.  2,  c.  20,  ss.  1, 3,  under  the  penalty  and  oatbs* 
of  100/.,  to  take  and  subscribe  an  oath  that  he  is  duly 
qualified,  besides  the  oath  of  office  and  the  oaths  of  alle- 
giance, supremacy  and  abjuration  (d).      This   is  usually 

(x)  11  &  12  Viet.  c.  42,  s.  13.  the  Peace,"  ss.  iv.  v.    See  10  Geo.  4, 

(y)  14  &  15  Viet.  c.  55,  s.  18.  c.  7,   s.  2,  for  the  oath  to  be  taken 

(r)  11  &  12  Viet,  c.43,  s.  19.  by  Roman   Catholics.     The  follow- 

(a)  See   as   to   this    district,     10  ing  cases  have  been    decided   with 

Geo.  4,  c.  44,  s.  4,  and  2  &  3  Viet.  reference    to   the  nature"  and  suffi- 

c.  47,  s.  2.  ciency  of  the  qualification  required  : 

(6)  2  &  3  Viet.  c.  71,  s.  17.  Pack   v.    Tarpley,  9  A.   &  E.  468; 

(c)  See  2  &  3  Viet.  c.  xciv.  s.  23.  Woodward  v.  Watts,  2  El.  &  Bl.  452  ; 

(d)  See  1  Geo.  3,  c.  13  ;  7  Geo.  3,  17  Jur.  790  ;  22  L.  J.,   M.  C.  149, 
c.  9.     For  the  form  of  the  oath,  see  S.   C. ;   D'imelow  v.  Lees,   1  C.  &  K. 
3  Chit.  Burn,  J.,  tit.   "Justices  of  408. 
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done  at  the  quarter  sessions,  by  virtue  of  a  writ  of  dedirnus 
potestatem  directed  to  some  of  the  acting  justices  for  the 
county,  empowering  them  to  administer  such  oaths  to  the 
new  justice.  But,  after  having  once  taken  the  oaths,  he 
is  (by  1  Greo.  3,  c.  13,  s.  2)  not  obliged  to  sue  out  another 
dedimus  to  take  them  again  by  reason  of  any  new  com- 
mission :  and  by  7  Geo.  3,  c.  9,  he  is  also  relieved  from 
taking  the  oaths  more  than  once  during  the  same  reign. 
The  acts  done  by  a  justice,  who  has  not  duly  qualified  and 
taken  the  oaths  at  the  sessions,  are  not  absolutely  void ; 
and  therefore  a  person  executing  the  warrant  of  such  jus- 
tice is  not  answerable  in  an  action  of  trespass  (f ). 

Justices  appointed  for  boroughs  within  the  Municipal 
Corporations  Act  are  not  required  to  have  any  qualifica- 
tion by  estate,  nor  need  they  be  burgesses,  but  they  must 
reside  in  the  borough  or  within  seven  miles  of  it  (<?).  Jus- 
tices of  the  metropolitan  police  courts  need  not  have  any 
qualification  by  estate  (/<). 


Offences 
within  the 
county. 


SECT.  3. —  Of  the  Local  Limits  of  the  Jurisdiction)  as  to 
the  Offence. 

The  jurisdiction  is  further  limited,  as  a  general  rule,  to 
offences  committed  within  the  county  (i] ;  and  though  an 


(/)  Margate  Pier  Company  v. 
Hannam,  3  ^B.  &  A.  266.  See  R.  v. 
JJ.  Herefordsh.,  1  Chit.  R.  709  ; 
9  Geo.  4,  c.  17,  s.  9.  There  is  a 
clause  of  indemnity  in  an  act  of 
parliament  every  session,  giving 
justices  further  time  for  the  taking 
of  the  oaths,  but  this  does  not  ex- 
tend to  protect  those  against  whom 
final  judgment  has  been  obtained 
for  the  penalty  incurred  by  reason 
of  their  having  neglected  to  qualify, 
or  to  exempt  them  from  penalties 
incurred  for  acting  as  justices  with- 
out being  qualified.  See  27  &  28 
Viet.  c.  49. 

(g)  5  &  6  Will.  4,  c.  76,  ss.  98, 
101  ;  ante,  p.  24,  n.  (q).  The  57th 


section  of  theMunicipal  Corporations 
Act,  which  provides  for  the  mayo 
of  a  borough  being  one  of  its  jus- 
tices and  having  precedence  therein, 
does  not  entitle  him  to  preside  or  to 
act  as  chairman  at  petty  sessions  or 
other  meetings  of  the  borough  jus- 
tices. Ex  parte  Mayor  of  Birming- 
ham, SOL.  J.,  Q.  B.  2. 

(h)  10  Geo.  4,  c.  44,  s.  1. 

(»')  An  offence  may  be  committed 
within  a  county,  although  some  of 
the  acts  which  are  in  furtherance  of 
it,  and  which  by  relation  back  ren- 
der the  offence  complete,  are  com- 
mitted in  another  county.  An  arti- 
ficer, to  whom  wages  were  due,  w;is 
paid  by  a  note  authorizing  him  to 
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27 


of  counties. 


act  expressly  directs  the  offence  to  be  inquired  of  by  justices 
residing  near  the  place  where  it  is  committed  (j),  or  by  "  any 
two  justices"^),  that  does  not  give  jurisdiction  to  any  other 
than  justices  of  the  county  within  which  the  offence  was 
committed. 

A  county  justice,  however,  may  act  as  such  in  any  Detached  parts 
matter  relating  to  a  detached  part  of  another  county,  sur- 
rounded wholly  or  in  part  by  the  county  for  which  he  is 
appointed!/).  By  7  &  8  Viet.  c.  61,  s.  1,  every  part  of 
any  county,  which  is  detached  from  the  main  body  thereof, 
shall  be  considered  for  all  purposes  as  forming  part  of  that 
county  of  which  it  is  considered  a  part  for  the  purpose  of 
electing  members  to  serve  in  parliament,  under  2  &  3 
Will.  4,  c.  64  (m).  It  appears,  that  notwithstanding  these 
enactments,  doubts  had  arisen  whether  justices  could  exer- 
cise a  summary  jurisdiction  in  such  detached  parts  of  coun- 
ties, and  therefore  it  is  declared  by  11  &  12  Viet.  c.  42, 
s.  7,  (after  reciting  these  doubts),  that  the  acts  of  any  jus- 
tice shall  be  as  good  in  relation  to  any  detached  part  of 


receive  payment  in  goods.  The  note 
was  delivered  in  one  county,  but 
the  goods  in  pursuance  thereof  were 
given  to  the  workman  in  another 
county.  It  was  held  that  the  mas- 
ter was  rightly  convicted  of  an 
offence  against  the  Truck  Act  ( 1  & 
2  Will.  4,  c.  37)  by  the  justices  of 
the  former  county,  as  under  the  cir- 
cumstances the  offence  was  com- 
plete when  the  note  was  given.  Mr. 
Justice  Wightman,  however,  said 
that  there  might  have  been  a  diffi- 
culty if  the  goods  had  not  been  de- 
livered ;  Ashersmith  v.  Drury,  28 
L.  J.,  M.  C.  5.  In  proceedings  be- 
fore justices  for  the  prevention  or 
removal  of  nuisances  (under  18  &  19 
Viet.  c.  121,  s.  12),  both  the  cause 
and  effect  of  the  nuisance  must  exist 
within  the  area  of  the  local  juris- 
diction. R.  v.  JJ.  Essex,  28  L.  J., 
M.  C.  22. 

(j)  Talbot  v.  Hubble,  2  Str.  1154; 
R.  v.  Chandler,  14  East,  267. 

(k)  Re  Peerless,  1  Q.  B.  143,  153. 

(0  2  &  3  Viet.  c.  82,  s.  1.  The 
2nd  section  provides  for  the  pay- 


ment  of  expenses  incurred  in  the 
prosecution  of  offenders  in  such 
cases ;  and  by  the  3rd  section  the 
word  "  county,"  when  used  in  the 
act,  is  to  be  taken  to  include  every 
riding,  division  and  part  of  a  county 
having  a  separate  commission  of  the 
peace.  See  also  21  &  22  Viet.  c.  68. 
(m)  By  the  26th  section  of  this 
statute  (2  &  3  Will.  4,  c.  64),  every 
part  of  any  county  in  Engl.ind  and 
Wales  which  is  detached  from  the 
main  body  of  such  county,  "but  for 
which  no  special  provision  is  hereby 
made,"  shall  be  considered  as  form- 
ing part  of  that  county  (not  being  a 
county  corporate),  and  of  that  divi- 
sion, riding  or  part  whereby  such 
detached  parts  shall  be  surrounded, 
or  if  surrounded  by  two  or  more 
counties,  then  as  part  of  that  with 
which  it  has  the  longest  common 
boundary.  By  7  &  8  Viet.  c.  61, 
s.  3,  provision  is  made  for  the  hold- 
ing of  special  and  petty  sessions  of 
the  peace  in  such  detached  parts  of 
counties. 
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Railways 
Clauses,  &c. 
Consolidation 
Acts — land  in 
two  jurisdic- 
tions. 


Salmon 

fisheries — river 
between  two 
counties. 

Offence  com- 
mitted at  sea. 


Between  high 
and  low  water 
mark  of  the 
sea. 


Offender  or 
goods  being  in 
a  county  where 
offence  was 
not  committed. 


any  county,  which  is  surrounded  in  whole  or  in  part  by 
the  county  for  which  the  justice  acts,  as  if  the  same  were 
part  of  the  said  county. 

So,  under  the  several  Public  Works  Consolidation  Acts, 
if  questions  arise  in  respect  of  lands  situate  not  wholly  in 
one  jurisdiction,  they  may  be  decided  by  a  justice  in  any 
county,  &c.,  in  which  any  part  of  such  lands  is  situated  ( n ). 
And  if  an  offence  against  the  statutes  relating  to  the 
salmon  fisheries  be  committed  in  part  of  a  river  which 
runs  between,  or  forms  the  boundary  of,  two  adjoining 
counties,  it  is  cognizable  by  any  justice  for  either  of  such 
counties  (o).  An  offence  against  the  same  statutes  com- 
mitted on  the  sea  coast  or  at  sea  beyond  the  ordinary 
jurisdiction  of  any  justice  of  the  peace,  is  deemed  to  have 
been  committed  within  the  body  of  any  county  abutting  on 
such  coast  or  adjoining  such  sea  ( />). 

That  part  of  the  sea  which  lies  between  high  and  low 
water-mark  is  within  and  a  part  of  the  adjoining  county, 
whether  the  land  is  or  is  not  covered  with  water  at  the 
time  of  the  committing  of  the  offence  {q). 

Some  acts  give  jurisdiction  to  justices  as  well  of  the 
county  where  the  offence  is  committed  as  of  that  in  which 
the  offender  resides  or  is  apprehended  (r),  or  in  which 


(n)  See  the  Lands  Clauses  (8  Viet. 
c.  18,  s.  3),  Railways  (8  Viet.  c.  20, 
s.  3),  Markets  and  Fairs  (10&  11 
Viet.  c.  14,  s.  3),  cemeteries  (10  & 
11  Viet.  c.  65,  s.  3),  Waterworks 
(11  &  11  Viet.  c.  17,  s.  3),  Har- 
bours, &c.  (10  &  11  Viet.  c.  27,  s.  3) 
Clauses  Consolidation  Acts. 

(o)  24  &  25  Viet.  c.  109,  s.  36. 

(p)  Id.*.  37. 

(q)  Embleton  v.  Brown,  30  L.  J., 
M.  C.  1  ;  and  see  R.  v.  Musson,  8  Ell. 
&  Bl.  900;  27  L.  J.,  M.  C.  100; 
and  Bennet  v.  Blackpool  Board  of 
Health,  4  H.  &  N.  127;  28  L.  J., 
M.  C.  203.  Tn  R.  v.  Cunningham 
and  others,  1  Bell,  C.  C.  R.  66; 
28  L.  J.,  M.  C.  66,  it  was  de- 
cided that  the  Bristol  Channel  be- 
tween the  shores  of  Glamorgan- 
shire and  Somersetshire,  where  it  is 


about  ten  miles  across,  and  where 
the  one  shore  is  visible  from  the 
other  on  a  clear  day,  is  within  the 
counties  by  which  it  is  bounded. 
Therefore,  where  an  offence  was 
committed  on  board  of  a  ship  in 
this  part  of  the  Channel,  about  a 
mile  from  the  Glamorganshire  shore, 
it  was  held  to  be  committed  within 
the  body  of  the  county  of  Glamor- 
gan. See  as  to  boundaries  of  pa- 
rishes extending  to  the  medium  filum 
of  rivers  and  highways,  R.  v.  Llan- 
dulph,  1  M.  &  Rob.  393  ;  R.  v.  Strand 
Board  of  Works,  4  B.  &  S.  526,  551 ; 
33L.J..M.C.33;  Id.Q.  B.299. 

(r)  See  as  to  indictable  offences, 
II  &  12  Viet.  c.  42,  ss.  1,  3;  24 
&  25  Viet.  c.  96,  s.  114;  and  Arch- 
bohl's  Criminal  Pleading  and  Kvi- 
dence,  c.  1,  s.  3. 
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goods  are  found.  Thus,  the  stat.  11  Geo.  2,  c.  19,  against 
the  fraudulent  removal  of  goods  by  tenants,  empowers  the 
landlord  to  exhibit  a  complaint  before  two  justices  of  the 
county,  &c.  "  residing  near  the  place  whence  such  goods 
were  removed,  or  near  the  place  where  the  same  are 
found."  Under  these  words  it  has  been  held,  that  if  the 
goods  be  removed  out  of  one  county  into  another,  the  com- 
plaint may  be  made  to  two  justices  of  the  latter  county  (s). 

The  penalties  also  imposed  by  the  County  Court  Act 
(9  &  10  Viet.  c.  95,  s.  130),  and  not  otherwise  especially 
provided  for,  may  be  recovered  before  any  justice  having 
jurisdiction  within  the  county  or  place  where  the  offender 
shall  reside  or  be,  or  the  offence  shall  be  committed. 

For  offences  against  the  excise  laws,  jurisdiction  is  given 
by  the  7  &  8  Geo.  4,  c.  53,  s.  65,  to  any  two  justices  of 
the  county  where  the  offender  is  found  or  the  goods  are 
seized,  &c.  (t). 

By  the  Merchant  Seamen's  Act,  1854,  (17  &  18  Viet. 
c.  104,  s.  520,)  for  the  purpose  of  giving  jurisdiction  under 
it,  every  offence  mentioned  in  it  shall  be  deemed  to  have 
been  committed,  and  every  cause  of  complaint  to  have 
arisen,  either  in  the  place  in  which  the  same  actuallv  was 
committed  or  arose,  or  in  any  place  in  which  the  offender 
or  person  complained  against  may  be  (u}. 

Offences  against  the  customs  committed  on  the  high 
seas  are  deemed  to  have  been  committed  where  the 
offender  is  "taken,  brought  or  carried,  or  where  he  is 
found,  and  in  such  cases  local  and  county  justices  have  a 
concurrent  jurisdiction  "  (x).  As  jurisdiction  must  always 
appear  upon  the  face  of  summary  proceedings  (y),  a  con- 


(*)  R.  v.  Morgan,  Cald.  158. 

(t)  Where  the  offence  is  commit, 
ted,  or  the  offender  found,  or  the 
goods  seized,  within  the  limits  of  the 
chief  office  of  the  inland  revenue 
in  London,  the  information  should 
be  laid  before  the  commissioners  of 
inland  revenue  or  a  metropolitan 
police  magistrate  ;  see  15  &  It)  Viet. 
c.61. 


(u)  See  "Shipping"  in  Appendix. 

(x)  8  &  9  Viet.  c.  87,  s.  95  ;  24  & 
25  Viet.  c.  96,  s.  115;  and  c.  97, 
s.  72. 

(y)  See  Hollingsu'orth  \.  Palmer, 
4  Exch.  267  ;  R.  v.  Totness,  1 1  Q.  B. 
80  ;  R.  v.  Manchester  and  Leeds  Rail- 
way Company,  8  A.  &  E.  413  ;  and 
Index,  tit.  "Jurisdiction." 
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Accessories. 


Exclusive 
liberties. 


viction  for  an  offence  committed  on  the  high  seas,  where 
prima  facie  justices  have  no  jurisdiction,  must  show  the 
special  facts  which  give  it  (z).  Thus,  where  the  offenders 
were  taken  on  board  a  smuggling  boat  within  the  harbour 
of  Folkestone,  which  had  an  exclusive  local  jurisdiction, 
and  were  afterwards  taken  with  the  boat  to  the  port  of 
Dover,  and  convicted  before  two  justices  of  that  port  and 
town,  the  conviction  only  stating  that  they  had  been  found 
in  a  boat  in  the  harbour  of  Folkestone,  was  held  to  be  bad, 
as  not  showing  jurisdiction  (a).  The  justices  of  Folke- 
stone, it  seems,  alone  had  authority  to  convict,  as  being 
the  justices  who  resided  near  to  the  first  port  or  place  into 
which  the  vessel  was  carried. 

In  a  later  case  it  was  held,  under  similar  provisions, 
that  the  magistrates  at  the  first  place  on  land  to  which  the 
party  was  carried  had  jurisdiction  to  try  the  offence, 
although  the  boat  had  been  seized  in  a  part  of  a  river 
where  other  justices  had  jurisdiction  (b). 

Accessories  may  be  convicted  where  the  principal  may 
be  convicted,  or  where  the  offence  of  aiding,  abetting 
counselling  or  procuring  was  committed  (c). 

Although  the  authority  of  county  justices  is  confined  to 
the  limits  of  the  county  for  which  they  are  named,  yet  it 
does  not  necessarily  extend  to  all  places  within  the  county, 
if  there  be  any  district  therein  which  possesses  a  separate 
and  exclusive  jurisdiction  (c?). 

The  words  of  the  commission,  however,  "  as  well  within 
liberties  as  without "  (e),  are  held  to  give  the  justices  for 
the  county  jurisdiction  in  such  boroughs  and  towns  cor- 
porate as  are  not  counties  of  themselves  (/),  though  they 
have  a  magistracy  of  their  own,  unless  the  charter  by 
which  they  are  constituted  imports  an  express  exclusion 


(z)  Re  Peerless,  \  Q.  B.  143,  154. 

(a)  Kite  and  Lane's  case,  1  B.  &  C. 
101. 

(b)  Re  Nunn,  8  B.  &  C.  644. 

(c)  11  &  12  Viet,  c.43,  s.5. 

(d)  Plow.  37  ;   Lamb.  48  j  Dalt. 
c.  6,  s.  7.     See  ante,  p.  22.  t 


(e)  See  the  form  of  the  commis- 
sion, 3  Burn,  J.,  tit.  "  Justices  of  the 
Peace." 

(/)  Cromp.  8.  See  Arnold  v. 
Gaussen,  8  Exch.  463  ;  Arnold  v. 
Dinisdale,  2  El.  &  B.  580  ;  22  L.  J., 
M.C.  101. 
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of  the  county  magistrates,  by  a  clause  of  ne  intromittant(g). 
And,  even  if  the  charter  contain  such  a  clause,  yet,  unless 
the  borough  has  a  separate  court  of  quarter  sessions,  the 
county  justices  have  jurisdiction  within  it  (h).  If,  how- 
ever, the  borough  was  exempt  from  their  jurisdiction 
before  the  passing  of  the  Municipal  Corporations  Act 
(9th  Sept.  1835),  and  there  is  also  a  separate  court  of 
quarter  sessions,  the  county  justices  are  still  excluded 
from  it  (i).  There  is  no  doubt  that  the  crown  may  grant 
commissions  of  the  peace  for  any  particular  district  in  a 
county ;  nor  that  such  subdivision  may  have  justices  of 
its  own,  whose  authority  excludes  the  jurisdiction  of  the 
justices  for  the  county  at  large  (A).  But  the  exclusion  of 
the  county  magistrates  has  always  been  jealously  regarded, 
and  nothing  but  express  words  are  deemed  capable  of 
having  that  effect  (/).  Therefore,  where  a  borough  had 
possessed  an  exclusive  jurisdiction  under  two  successive 
charters,  containing  non  intromittant  clauses,  and  a  third 
charter  vested  the  authority  of  justices  of  the  peace  in 
the  mayor,  bailiffs,  and  burgesses,  in  tarn  amplis  modis  et 
consimilibus  modo  et  forma  prout  prceantea  in  eodum  burgo 
usitatum  et  consueturnfuit,  it  wras  held,  that,  notwithstand- 
ing such  reference  to  the  former  charters,  the  county 
magistrates  could  not  be  excluded ;  inasmuch  as  their 
jurisdiction  was  not  taken  away  by  express  terms  (m). 

In  such  cases,  therefore,  the  magistrates  of  the  borough 
and  the  county  justices  possess  concurrent  jurisdiction  in 
the  borough  (ft). 


(g)  Id.  ib.  See  also  Were  v.  Devon, 
34  L.  J.,  M.  C.  47,  and  R.  v.  East 
Looe,  31  L.  J.,  M.  C.  245. 

(h)  5  &  6  Will.  4,  c.  76,  s.  Ill; 
and  see  Candlish  v.  Simpson,  1  B.  &  S. 
857;  30  L.  J.,  M.  C.  178;  2  Hale, 
P.  C.  47 ;  2  Hawk.  P.  C.  c.  8,  ss.  47, 
48.  It  is  not  necessary  that  a  borough 
should  have  a  separate  court  of  quar- 
ter sessions  in  order  to  be  a  "  town 
corporate"  within  the  Alehouse 
Licensing  Act,  9  Geo.  4,  c.  61,  s.  1  ; 
Brown  v.  Nicholson,  5  C.  B.,  N.  S. 
468;  28  L.  J.,  M.  C.  49.  Notice  of 
licensing  meeting  by  borough  and 


county  justices  ;  Id. 

(i)  5  &  6  Will.  4,  c.  76,  s.  Ill  ; 
and  see  R.  v.  Bridgewater,  10  A.  &  E. 
711  ;  R.  v.  St.  Maurice,  16  Q.  B. 
908  ;  R.  v.  Sutcli/e,  13  Q.  B.  833. 

(k)  R.  v.  Sainsbury,  4  T.  R.  456  ; 
Blankley  v.  Winstanley,  3  T.R.  279; 
Talbot  v.  Hubble,  2  Str.  1154  ;  Ar- 
nold v.  Gaussen,  and  Arnold  v.  Dims- 
dale,  supra. 

(1)  4  T.  R.  456  ;  3  T.  R.  287  ;  8 
Exch.  463,  476,  478. 

(TO)  3T.  R.  279. 

(n)  4  T.  R.  456. 
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But  where  the  jurisdiction  of  the  county  justices  is 
taken  away  by  express  and  adequate  words  in  the  charter 
for  that  purpose,  and  there  is  a  separate  court  of  quarter 
sessions,  any  act  of  theirs  within  the  franchise  is  not  only 
a  contempt,  but  is  wholly  void  (o) ;  and,  notwithstanding 
the  doubt  intimated  by  Lord  Hale  and  Mr.  Serjeant 
Hawkins  (p},  who  make  it  a  question  whether  the  act 
of  the  county  justices  be  void,  or  only  such  as  subjects 
them  to  punishment  as  for  a  contempt  of  the  king's  pro- 
hibition, the  law  seems  to  be  now  settled  by  express 
authorities  of  a  more  recent  date  (q). 

The  union  of  liberties  with  the  counties  in  which  they 
are  situate  is  facilitated  by  13  &  14  Viet.  c.  105  (r). 

By  the  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c.  76),  districts  were  added  to  several  boroughs,  but  it  was 
doubtful  whether  the  borough  justices  could  execute  local 
acts  of  parliament,  which  gave  jurisdiction  to  the  county 
justices  within  those  districts.  By  a  later  statute  (s),  how- 
ever, all  the  powers  of  county  justices,  by  virtue  of  such 
local  acts,  were  transferred  to  the  borough  justices  (2) ; 
and  by  13  &  14  Viet.  c.  91,  s.  9,  justices  of  a  city  or 
borough  are  to  have  the  same  jurisdiction  over  offences 
committed  within  the  city  or  borough  as  county  justices 
have  by  virtue  of  any  local  or  general  act  of  parliament. 

Under  the  Truck  Act  (1  &  2  Will.  4,  c.  37,  s.  22), 
county  magistrates  may  act  in  boroughs  where  borough 
magistrates  are  disqualified  by  the  statute,  and  in  such 
case  the  complaint  may  be  heard  at  any  petty  sessions  not 
exceeding  twelve  miles  from  the  place  where  the  offence 
was  committed. 

Besides  the  separate  jurisdiction  of  boroughs,  towns 
corporate,  and  cities  which  are  counties  of  themselves  (u), 

(o)  Talbot  v.  Hubble,  2  Str.  1J54.  (r)  See  sects.  4  and  10. 

(?)  2  Hawk.  P.  C.48,  8th  ed.j  2  (*)  7   Will.  4   &    1   Viet.  c.  78, 

H.  H.  47.  s.  31. 

(q)   Talbot  v.  Hubble,  2  Str.  1154,  (t)  R.  v.  Sutcli/e,  13  Q.  B.  833. 

which  is  recognized  as  established  (u)  The  courts  will  take  judicial 

law  in  the  subsequent  cases  of  Blank-  notice  that  certain  cities  are  counties 

ley  v.  Winstajiley,  3  T.  R.  279,  and  of  themselves.     R.  v.  St.  Maurice,  16 

R.  v.  Sainsbury,  4  Id.  456.  Q.  B.  908. 
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there  are  also  other  districts,  or  subdivisions  of  counties, 
which  have  distinct  magistrates,  such  as  the  divisions  of 
Lincolnshire,  the  ridings  of  Yorkshire,  the  district  of  the 
Isle  of  Ely,  &c.  It  may  be  proper,  therefore,  to  notice, 
that  with  regard  to  remedial  statutes  intended  for  the  be- 
nefit of  the  kingdom  at  large,  and  which  are  appointed  to 
be  executed  by  "  any  justices  of  the  county,  city,  or  town 
corporate,  where  the  oifence  may  be  committed,"  the  effect 
of  such  a  provision  is  held  to  be,  to  give  jurisdiction  to  all 
persons  acting  as  justices  in  the  district  or  division  where 
the  offence  is  committed,  though  that  particular  kind  of 
district  or  division  be  not  among  those  enumerated  (or). 


SECT.  4.  —  Of  a  qualified  Jurisdiction,  as  to  lumber  and 
Description  of  Justices. 

The  number  of  justices  requisite  to  the  valid  exercise  of  Number  ne- 
a  summary  authority  out  of  sessions  depends  entirely  upon  ceisary< 
the  particular  acts  of  parliament  conferring  the  authority. 
An  authority  given  by  statute  to  two  cannot  be  executed 
by  one  justice  (y),  but  if  given  to  one  justice,  it  may  be 
executed  by  any  greater  number  (z).    If  the  complaint  be 

I  directed  to  be  made  to  any  justice,  though  the  statute 
should  require  the  final  determination  to  be  by  two,  the 

[  complaint  is  well  lodged  before  one  (a). 

And  now  by  11  &  12  Viet.  c.  43,  s.  29,  one  justice  may  11  &  12  Viet. 
in  all  cases  receive  an  information  or  complaint  and  grant 
a  summons  or  warrant  thereon,  and  issue  a  summons  or 


'  ss'  12> 


(x)  R.  v.  Stevens,  Cald.  302. 
(y)  Dalt.c.6;  4  Co.  46.   It  is  said 
[jby  Dalton,  cap.  6,  "  That  though  a 
"atute  appoints  a  thing  to  be  done 
two  or  more,   if   the  offence  be- 
»y  misdemeanor  or  matter  against  the 
e,  then,  upon  complaint  made  of 
jthe  offence  to  any  one  of  the  justices, 
ft  seemeth  that  one  of  those  justices 
ay  grant  out  his  warrant  to  attach 
e  offender,  and  bring  him  before 
P. 


the  same,  or  any  other  justice,  to 
find  surety  for  his  appearance  at  the 
sessions.  But  one  justice  alone  may 
not  in  anywise  meddle  to  hear  and 
determine." 

(s)  Hatton's  case,  2  Salk.  477; 
Dalt.  c.  6,  s.  8  ;  R.  v.  Weale,  5  C.  &  P. 
535. 

(a)  Ware  v.  Staastead,  2  Salk. 
488. 
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warrant  to  compel  the  attendance  of  any  witnesses,  and 
do  all  other  necessary  acts  preliminary  to  the  hearing, 
even  where  by  the  statute  in  that  behalf  the  information 
or  complaint  must  be  heard  and  determined  by  two  or 
more  justices  (a).  So,  by  the  same  section,  after  the  case 
has  been  heard  and  determined,  one  justice  may  issue  all 
warrants  of  distress  or  commitment  thereon,  and  it  is  not 
necessary  that  the  justice  who  so  acts  before  or  after  the 
hearing  should  be  the  justice  or  one  of  the  justices  by 
whom  the  case  is  heard  and  determined  (&) ;  and,  by 
sect.  12,  every  information  or  complaint  is  to  be  heard 
and  determined  by  one,  two,  or  more  justices  as  shall  be 
directed  by  the  statute  upon  which  the  information  or 
complaint  is  framed  or  such  other  statute  as  there  may  be 
in  that  behalf,  and  if  there  be  no  such  direction,  then  the 
information  or  complaint  may  be  heard  and  determined 
by  one  justice. 

Metropolitan  Metropolitan  police  magistrates,  city  of  London  magis- 
sUpendiaryand  ^ra^esJ  and  stipendiary  magistrates  have  within  their  juris- 
magistrates.  diction  power  in  most  cases  to  do  alone  whatever  is 

authorized  to  be  done  by  one  or  more  justices  (c). 
Concurrence  of       Wherever  the  concurrence  of  two  is  requisite  for  any 
judicial  act,  they  must  be  present  and  acting  together 

(a)  This    provision    will   not,   it  justice  rooms,  may  do  alone  any  act 
seems,    apply    where    the    statute  which  by  any  law  then  in  force  or 
under    which   the    proceedings  are  by  any  law,  not  containing  an  ex- 
taken  expressly  requires  more  than  press   enactment   to    the    contrary, 
one  justice  to  take  the  information,  thereafter  to  be  made  is  directed  to 
or  to  do  any  other  of  the  specified  be  done  by  more  than  one  justice, 
acts;    R.   v.   Griffin,    9  Q.   B.  155,  By  3  &  4  Viet.  c.  84,  s.  6,  two  me. 
upon  similar  words  in  3  Geo.  4,  c.  23.  tropolitan  justices  have  in  general 
See  also  R.  v.  Russell,  13  Q.  B.  237.  the  same  power  as  a  metropolitan 

(b)  See  Jones  v.  Gurdon,  2  Q.  B.  police  magistrate;  see  also  sect.  15 
600,  613  ;  Tarry  v.  Newman,  15  M.  It  has  been  lately  held  that  sect.  13, 
&  W.  645,  654 ;  Re  Ramsden,  3  D.  which  gives  a  metropolitan  police 
&  L.  748  ;  R.  v.  Wilcock,    1  Q.  B.  magistrate   power  to   send   a   con- 
317,  339.  stable  to  view  deserted  premises  for 

(c)  11  &  12  Viet.  c.  43,  ss.  33,  the   purpose   of   giving    possession 
34;  21  &  22  Viet.  c.  73  ;   2  &   3  under  11  Geo.  2,  c.  19,  does  not  give 
Viet.  c.  71,  s.  14  ;  3  &  4  Viet.  c.  84.  the  same  power  to  two  metropolitan 
By  11  &  12  Viet.  c.  43,  s.  34,  the  justices  or  to   an   alderman  of  the 
Lord    Mayor    of    London    or    any  city  of  London  ;  Edwards  v.  Hodgct, 
alderman  of  the  said  city,  sitting  at  15  C.  B.  477  ;  1  Jur.,  N.  S.  91  j  24 
the   Mansion   House  or  Guildhall  L.  J.,  M.  C.  81. 
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during  the  whole  of  the  hearing  and  determination  of  the 
case  (d). 

With  regard  to  the  power  of  the  justices  in  sessions  to  Justices  in  ses- 
originate  convictions  on  penal  statutes,  the  rule  laid  down  "t°°^ 
by  Holt,  C.  J.,  is,  that  if  authority  be  given  to  two  justices  tions. 
to  do  an  act,  and  from  that  act  there  is  no  appeal,  it  may 
commence  at  the  sessions  ;  but  if  an  appeal  be  given,  it 
cannot  begin  there  (f). 

Though  the  majority  of  penal  statutes  give  authority  Particular  de- 
generally  to  all  justices  of  the  peace,  without  distinction, 
which  implies  an  equal  power  in  all,  within  the  limits  of 
their  respective  commissions^),  yet,  as  some  acts  point 
out  those  of  a  particular  description,  it  may  be  proper  to 
take  notice  in  what  cases  such  selection  is  imperative,  and 
excludes  all  others,  and  where  it  is  considered  to  be  merely 
directory  (h). 

It  seems  consistent  with  principle,  as  the  power  vested  yext  justice. 


c 


(<f)  11  &  12/V'ict.  c.  43,  s.  29; 
and  see  Billinss  v.  Prinn,  2  Bl.  Rep. 
1017;  R.  v.  Howarth,  2  Bott.  640; 
R.  v.  St.  Aldu-ins,  Burr.  Sess.  C.  136 ; 
R.  v.  Arnold,  1  Str.  101 ;  R.  v.  Great 
Marlow,  2  East,  244 ;  Bittye  V. 
Gresley,  8  Id.  319  ;  R.  v.  Forrest,  3 
T.  R.  38;  R.  v.  Hamstall-Ridware, 
3  T.  R.  380  ;  R.  v.  Stotfold,  4  Id. 
596 ;  R.  v.  Llanwinio,  Id.  473  ;  R. 
v.  H'inwick,  8  Id.  454 ;  Penney  v. 
Slade,  5  Bing.,  N.  C.  319,  323;  Re 
Lord,  1  Jur.,  N.  S.  893;  Bac.  Ab. 
vol.  4,  p.  618,  tit.  "  Justices."  This 
is  analogous  to  the  duty  of  arbi- 
trators in  making  an  award  ;  Wade 
Y.  Dowting,  4  El.  &  Bl.  44;  18  Jur. 
728  ;  Little  v.  Newton,  2  M.  &  G. 
351  ;  Stalworth  v.  Inns,  13  M.  ic  W. 
466  ;  Peterson  v.  Ayre,  14  C.  B.  665  ; 
!  Watson  on  Awards,  101 ;  Russell 
;on  Arbitration,  209  (3rd  ed.)  So 
1  where  a  view  is  required  to  be  had 
rby  two  justices,  it  should  be  a  joint 
{view;  R.  v.  //.  Cambridgesh.,  4  A. 
&  E.  111.  Where  a  verbal  adjudi- 
cation was  made  by  two  justices  in 
!  petty  sessions  and  the  formal  order, 
jbeing  afterwards,  drawn  up,  was 
ned  by  oae  on  the  1st  of  March, 


D 


and  by  the  other  on  the  3rd,  it  was 
held  to  be  valid  ;  Ex  parte  Johnson, 
32  L.J.,  M.  C.  193. 

(/)  R.  v.Randale,  2  Salk.  470; 
R.  v.  Bond,  2  Show.  503;  R.  v. 
Bovghton,  1  Ld.  Raym.  426  ;  5 
Burn,  J.  tit.  "  Sessions,""  973. 

(g)  Words  in  a  statute  authoriz- 
ing ''any  two  justices"  to  act,  do 
not  in  all  cases  give  jurisdiction  to 
all  justices  in  the  county.  See  Re 
Peerless,  1  Q.  B.  143. 

(h)  Whether  words  used  in  a 
statute  are  compulsory  or  only  di- 
rectory, depends  on  the  subject- 
matter  to  which  they  are  applied, 
and  on  the  general  scope  and  object 
of  the  statute,  rather  than  on  the  use 
of  any  particular  language  in  it. 
Words  relating  to  the  mode  and  time 
of  procedure  are  in  general  words  of 
direction  only,  unless  negative  or 
prohibitory  words  are  used ;  see 
Cole  v.  Green,  6  M.  &  G.  872 ;  R.  v. 
Sneyd,  5  Jur.  962 ;  R.  v.  Sparrow, 
2  Str.  1123;  Wolverhampton  Water- 
works Company  v.  Hawksford,  1  C.  B., 
N.  S.  795 ;  29  L.  J.,  C.  P.  121 ;  R.  v. 
Mayor  of  Rochester,  7  E.  &  B.  910; 
27  L.  J.,  Q.  B.  4J ;  Wishart  v.  Fowler, 
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in  justices  of  the  peace  is  of  a  special  kind,  that,  where 
any  matter  is  referred  to  a  particular  description  of 
justices,  the  authority  of  all  others  should  be  excluded 
by  that  express  designation  (i).  And  therefore,  where  a 
statute  refers  the  matter  to  the  next  justice,  no  other  but 
the  one  answering  that  description  has  any  authority  (k). 

However,  it  has  been  held,  in  construing  the  acts  which 
mention  justices  in  or  near  the  place  where  the  offence 
was  committed,   that,   notwithstanding   that  description, 
any  justice   of  the  county  may  take   cognizance  of  the 
Justices  of  the   matter  (/).     The  same  construction  has  been  put  upon  the 
division.  words  justices  of  the  division,  which  are  held  to  be  merely 

directory,   and  not    restrictive   or   qualificatory  (m),   and 


In  or  near  the 
place  where, 
&c. 


4  B.  &  S.  674  ;  33  L.  J.,  Q.  B.  125  ; 
Stapleton  v.  Haymen,  Id.  Exc.  170  ; 
Scott  v.  Durant,  34  L.  J.,  C.  P.  81  ; 
or  the  words  create  a  condition  pre- 
cedent to  the  exercise  of  judicial 
power;  see  Christopliersen  v.  Lotinga, 
33  L.  J.,  C.  P.  121.  In  Pearse  v. 
Morris,  2  A.  &  E.  84,  96,  Mr.  Jus- 
tice Taunton  said,  "  a  clause  is  di- 
rectory, where  the  provisions  con- 
tain mere  matter  of  direction  and 
nothing  more,  but  not  so,  where 
they  are  followed  by  words  of  posi- 
tive prohibition."  Prima  facie1'  may" 
or  "  it  shall  and  may  be  lawful," 
are  directory  words,  and  should  be 
so  interpreted,  unless  the  subject 
matter  shows  that  it  must  have  been 
intended  that  the  exercise  of  the 
power  should  be  imperative ;  Per 
Crompton,.!.,  in  Re  Newport  Bridge, 
29  L.  J.,  M.  C.  53;  and  see  R.  v. 
Bailiffs  of  Eyre,  1  B.  &  C.  86  ;  Gir- 
dlestone  v.  Allen,  Id.61.  "  May  " held 
compulsory  in  M'Dougallv.Paterson, 
11  C.  B.  755;  21  L.  J.,  C.  P.  27; 
and  see  Crake  v.  Powell,  2  El.  &  B. 
210  ;  21  L.  J.,  Q.  B.  183  :  "  shall  be 
lawful "  held  directory  in  Reg.  v. 
The  Bishop  of  Cliichester,  29  L.  J.,  Q. 
B.  23.  The  question,  which  is  one  of 
practical  importance,  is  discussed  in 
the  notes  to  Collins  v.  Blantern,  1 
Smith's  L.  C.  337  (5th  ed.);  see 
also,  Dwarris  on  Statutes,  vol.  ii.  p. 
712,  el  seq. ;  Chilly's  Slalules,  by 


Welsby,  vol.  i.,  p.  525,  n.  (a) ;  vol 
ii.  p.  438,  n.  (b) ;  5  C.  B.  654,  n.  (a) ; 
R.  v.  Coiisins,  4  B.  &  S.  849 ;  33  L.  J., 
M.  C.  87,  88 ;  Boulting  v.  Boulting,  Id. 
Div.  81  ;  Re  Farraday,  31  L.  J.,  Div. 
7;  Thompson  v.  Harvey,  4  H.  &  N. 
254;  28  L.  J.,  M.  C.  163;  Costar  v. 
Hetherington,  El.  &  El.  802;  28 
L.  J.,  M.  C.  198;  Agar  v.  Athe- 
neeum  Assurance  Society,  3  C.  B., 
N.  S.  725;  27  L.  J.,  C.  P.  95, 
101  ;  Bowman  v.  Blyth,  7  Ell.  & 
Bl.  26,  47;  27  L.  J.,  M.  C.  21; 
R.  v.  Scott,  25  L.  J.,  M.  C.  128, 
130  ;  R.  v.  JJ.  Yorksh.,  7  A.  &  E. 
591  ;  R.  v.  Bi'rmondsey,  2  E.  &  B. 
809;  Nowell  v.  Mayor,  fyc.  of  Worcester, 
9  Exc.  457  ;  Charter  v.  Greame,  13 
Q.  B.  216  ;  Mason  v.  Barker,  1  C.  & 
K.  107;  Warden  of  Dover  Harbour 
V.  London,  Chatham  and  Dover  Rail- 
way Company,  30  L.  J.,  Cane.  474  ; 
Brandling  v.  Plummer,  26  Id.  326, 
329 ;  Wright  v.  Maunder,  4  Beav. 
512 ;  Cole  v.  Cole,  6  Hare,  517. 

(i)  Dalt.  c.  27,  s.  8. 

(k)  Sander's  case,  1  Wms.  Saund. 
262  ;  2  Keb.  559  :  "  neighbouring 
juslice,"  24  &  25  Viet.  c.  96,  s.  103. 

(/)  2  Keb.  559;  3  Keb.  383;  1 
Wins.  Saund.  263  ;  Bac.  Ah.  lit. 
"Justices  of  the  Peace,"  (E.)  5. 
See  Ex  parfe  Kite,  ante,  p.  30. 

(m)  Ashley's  case,  2  Salk.  480  j 
3  Id.  258,  S.  C. ;  Anon.,  2  Id.  473  5 
Anon.,  12  Mod.  546.  See  San- 
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therefore  the  act  may  be  executed  by  any  justice  of  the 
county.  It  is  the  same  where  the  statute  specifies  justices 
in  or  near  the  parish  or  division  (n).  And  if  anything  be 
directed  to  be  done  "  in  the  division  by  magistrates  acting 
for  the  division,"  any  magistrate  of  the  county  present  at 
a  meeting  in  the  division  is  competent  for  that  purpose  (o), 
but  it  must  appear  on  the  face  of  the  proceedings  that  the 
meeting  was  held  within  the  division  (p).  By  the  Public 
Health  Act  (q*)  the  justices  who  execute  its  provisions  are 
to  be  "  acting  for  the  place  in  which  the  matter  or  any 
part  of  the  matter,  as  the  case  may  be,  requiring  their 
cognizance  arises,"  and  this,  in  the  case  of  county 
justices,  requires  them  to  be  acting  for  the  petty  sessional 
division  in  which  the  matter  arises  (r).  And  by  7  &  8 
Yict.  c.  101,  s.  2,  the  application  for  an  order  of  affilia- 
tion must  be  made  to  justices  acting  for  the  petty  sessional 


der's  case,  1  Wms.  Saund.  263  d  ; 
R.  v.  Chandler,  14  East,  267  ;  ante, 
p.  27  ;  R.  v.  Waghorn,  1  Ell.  & 
Bl.  647.  In  R.  v.  Rawlint,  8  C.  &  P. 
439,  an  indictment  for  perjury  com- 
mitted on  the  hearing  of  an  infor- 
mation under  the  Beer  Act,  11  Geo. 
4  &  1  Will.  4,  c.  64,  s.  15,  was  held 
to  be  defective  for  not  stating  that 
the  justices  were  acting  for  the 
division  or  place  in  which  the  beer- 
house was  situate. 

(n)  R.  v.  Price,  Cald.  305  ;  R.  v. 
Loxdale,  1  Burr.  447.  Before  pro- 
ceeding against  hundredors,  the 
party  damnified  or  his  servant,  who 
had  the  care  of  the  property  da- 
maged, must,  within  seven  days 
after  the  offence,  go  before  some 
i  justice  of  the  peace,  "  residing  near  " 
and  having  jurisdiction  over  the  place 
where  the  offence  was  committed, 
I  and  state  the  name  of  the  offenders, 
l&c.  (7  &  8  Geo.  4,  c.  31,  s.  3.) 
i  Under  nearly  similar  words  in  27 
i  Eliz.  c.  13,  it  was  held  sufficient,  to 
igo  before  a  justice  who  lived  twenty 
'miles  from  the  place  of  the  offence, 
!  although  many  justices  lived  nearer, 
jthe  statute  being  only  directory. 
(Bull,  N.  P.  185  d. 

(o)    R.   v.  Price,   Cald.  307,  per 


Ashurst,  J.;  R.  v.  Rawlins,  8  C.  &  P. 
439. 

(p)  In  R.  v.  Martin,  2  Q.  B.  1037, 
it  was  held  that  an  order  of  justices 
at  special  sessions,  under  4  &  5 
Viet.  c.  59,  s.  1,  must  show  on  the 
face  of  it  that  the  road  is  within 
the  division  for  which  the  special 
sessions  are  held  ;  R.  v.  //.  Here- 
fordsh.,  2  D.  &  L.  952:  amend- 
ment allowed  in  this  respect ; 
R.  v.  Higham,  7  El.  &  Bl.  557; 
26  L.  J.,  M.  C.  116.  See  Wray 
v.  Take,  12  Q.  B.  492,  506,  where 
a  conviction  under  the  Beer  Acts 
(11  Geo.  4  &  1  Will.  4,  c.  64,  and 
4  &  5  Will.  4,  c.  85)  was  held 
valid,  although  it  did  not  state 
the  beer-house  to  be  within  the  di- 
vision for  which  the  justices  were 
acting,  the  statutory  form  given  by 
the  act  not  containing  such  state- 
ment. In  that  case  also,  the  parish 
in  which  the  house  was  stated  to  be, 
and  the  division,  were  of  the  same 
name.  See  R.  v.  Preston,  12  Q.  B. 
816;  R.  v.  Hickling,  7  Q.  B.  880; 
Ex  parte  Allison,  10  Exc.  561. 

(?)  11  &  12  Viet.  c.  63,  s.  2. 

(r)  R.  v.  Brodhurst,  32  L.  J., 
M.  C. 168. 
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Boundaries.  division  within  which  the  woman  resides  (s).  The  boun- 
daries of  the  several  divisions  of  the  county  justices,  and 
the  holding  of  their  petty  or  special  sessions,  are  now 
regulated  by  the  9  Geo.  4,  c.  43,  6  Will.  4,  c.  12,  and  12 
&  13  Viet.  c.  18  (*). 

Quorum.  Many  of  the  earlier  penal  statutes  having  required,  that 

one  of  the  justices  empowered  to  act  should  be  of  the 
quorum,  to  remove  any  difficulty  on  that  account  in  small 
liberties,  it  is  provided  by  4  Geo.  4,  c.  27,  that  in  all  cases 
where  the  number  of  justices  of  the  peace  for  any  city, 
borough,  town-corporate,  franchise,  liberty,  or  other  local 
jurisdiction  is  limited,  and  any  one,  two,  or  more  of  them 
only  are  of  the  quorum,  all  acts  done  by  any  two  or  more 
of  such  justices,  although  neither  of  them  be  of  the  quorum, 
shall  be  valid  in  law,  to  all  intents  and  purposes,  as  if 
they  had  been  of  the  quorum  (u).  The  effect,  also,  of  the 
Boundary  Act  (9  Geo.  4,  c.  43)  is  to  transfer  to  the 
borough  justices  all  jurisdiction,  which  the  county  justices 
before  had,  over  places  now  included  within  the  borough 
boundaries  (x). 

Disqualifica-          Subject  to  the  rules  and  restrictions  above  mentioned 

tion  by  interest.  everv  justice  of  the  peace  is  competent  to  exercise  the  sum- 
mary authority  committed  by  statute  to  justices  of  the 
peace  generally :  but  that  power  is  accompanied  with  tins 
further  qualification,  that  no  magistrate,  however  duly 
authorized  in  all  other  respects,  can  act  judically  in  a  case 
wherein  he  is  himself  a  party.  The  plain  principle  of  jus- 
tice, that  no  one  can  be  a  judge  in  his  own  cause,  pervades 


(«)  What  is  a  sufficient  residence 
for  this  purpose ;  R.  \.  Hughes,  1 
Dear.  &  B.  C.  C.  R.  248  ;  26  L.  J., 
M.  C.  133. 

(<)  See  5  Burn,  J., tit. "Sessions;" 
Chitty's  Stats,  by  Welsby  &  Beavan, 
tit.  "  Sessions."  Every  meeting 
of  two  justices  in  one  place,  for 
business,  in  itself  constitutes  a  petty 
sessions;  R.  v.  Rawlins,  8  C.  &  P. 
493.  It  is  not  necessary  to  state  in 
a  warrant  of  commitment,  under  1 1 


&  12  Viet.  c.  43,  that  the  convicting 
justices  were  sitting  at  a  place 
where  the  petty  sessions  were  usually 
held  ;  Ex  parte  Allison,  supra. 

(u)  See  R.  v.  Overseers  ofLlangian, 
4  B.  &  S.  249 ;  32  L.  J.,  M.  C.  225. 

(*)  R.  v.  JJ.  Gloucester,  6  Nev. 
&  Man.  115;  see  also  5  &  6 
Will.  4,  c.  76;  13  &  14  Viet.  c.  91, 
s.  9,  and  1  Chitty's  Stats,  by  Wefcbf 
&  Beavan,  tit.  "  Corporations." 
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every  branch  of  the  law,  and  is  as  ancient  as  the  law  it- 
self (  y).  This  is  so  fundamental  a  maxim,  as  not  to  be 
overruled  by  any  prescription  (z\  Lord  Coke,  and  Lord 
Holt,  both  go  so  far  as  to  question,  whether  even  an  act 
of  parliament  has  power  to  ordain  that  the  same  person 
shall  be  both  party  and  judge  (a). 

The  question  whether  proceedings  tainted  by  the  interest 
of  the  judge  are  absolutely  void  or  voidable  only,  was 
lately  decided  in  the  House  of  Lords  (6).  The  Lord 
Chancellor  had  granted  relief  sought  by  a  company  in 
which  he  was  a  shareholder.  It  was  held  that  he  was  dis- 
qualified on  the  ground  of  interest  from  sitting  as  judge  in 
the  cause,  and  that  his  decree  must  be  reversed,  but  it  was 
at  the  same  time  decided  to  be  merely  voidable,  and  not 
void  (c).  Mr.  Baron  Parke,  delivering  the  unanimous 
opinion  of  the  Judges,  said :  "  If  this  had  been  a  proceed- 
ing in  an  inferior  Court,  one  to  which  a  prohibition  might 
go  from  a  Court  in  Westminster  Hall,  such  a  prohibition 
would  be  granted,  pending  the  proceedings,  upon  an 
allegation  that  the  presiding  Judge  of  the  Court  was  in- 
terested in  the  suit ;  whether  a  prohibition  could  go  to  the 
Court  of  Chancery  it  is  unnecessary  to  consider.  If  no 
prohibition  should  be  applied  for,  and  in  cases  where  it 
could  not  be  granted,  the  proper  mode  of  taking  the 
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(y)  Co.  Litt  141,  a;  8  Co.  118; 
Dalt.  c.  173. 
(c)  Ib. ;  Hob.  87. 

(a)  8    Co.    118;    Bonham's    case, 
Hob.  87;  12  Mod.  687;  Mayor  of 
London  v.  Wood. 

(b)  Dimes  v.  Grand  Junction  Canal 
Company,  3  H.  of  L.  Cas.  759—785. 

(c)  The  decree  affirmed  an  order 
of  the  Vice-  Chancellor,  who  was  held 
to  be  a  judge  not  dependant  upon 
the  Lord-Chancellor,  although  sub- 

:  ordinate  to  him,  and  consequently 
the  disqualification  of  the  Lord  Chan- 

1  cellor  did  not  affect  the  validity  of 

I  the  order.  But  if  the  original  order 
had  been  bad,  the  judgment  of  af- 

j  firmance  would  have  been  bad  also, 
although  given  by  a  disinterested 


judge.  Thus  it  has  been  recently 
held,  in  Reg.  v.  Hammond  and  another, 
(9  L.  T.,  N.  S.  423,  12  VV.  R.  208.) 
that  an  order  of  quarter  sessions 
confirming  an  order  of  interested 
justices  should  be  quashed,  together 
with  the  original  order,  although  the 
justices  at  quarter  sessions  had  no 
interest  in  the  matter.  Interest  in 
deputy-recorder,  R.  v.  Recorder  of 
Cambridge,  8  El.  &  Bl.  637;  27 
L.  J.,  M~  C.  160  ;  interest  in  sheriff 
invalidating  act  of  under-sheriff, 
R.  v.  Sheriff  of  Warwickth,,  24 
L.  T.  211.  The  objection  is  not 
waived  by  reason  of  its  not  having 
been  taken  at  the  hearing,  unless 
the  party  objecting  was  then  aware 
of  the  judge's  interest.  Id, 
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objection  to  the  interest  of  the  Judge  would  be  in  Courts 
of  Common  Law,  by  bringing  a  writ  of  error  for  error  in 
fact,  and  assigning  that  interest  as  cause  of  error.  The 
former  course  was  stated  to  be  proper  in  the  case  of  Brooks 
v.  Earl  of  Rivers  (d\  it  being  suggested  that  the  Earl  of 
Derby,  who  was  Chamberlain  of  Chester,  had  an  interest 
in  the  suit ;  and  the  Court  held  that  where  the  Judge  had 
an  interest,  neither  he  nor  his  deputy  can  determine  a 
cause  or  sit  in  Court,  and  if  he  does,  a  prohibition  lies. 
The  latter  course  was  adopted  in  the  case  of  The  Com- 
pany of  Mercers  and  Ironmongers  of  Chester  v.  Bowker  (e\ 
where  it  was  assigned  for  error  in  fact  on  the  record  of  a 
judgment  for  the  Company  of  Mercers  in  the  Mayor's 
Court  of  Chester,  that  after  verdict,  and  before  judgment, 
one  of  the  Company  of  Mercers  became  Mayor,  and  for 
that  reason  the  judgment  was  reversed  in  the  Court  of 
Quarter  Sessions,  and  that  judgment  of  reversal  affirmed 
in  the  King's  Bench.  In  neither  of  these  cases  was  the 
judgment  held  to  be  absolutely  void.  Till  prohibition  had 
been  granted  in  one  case,  or  judgment  reversed  in  the 
other,  we  think  that  the  proceedings  were  valid,  and  the 
persons  acting  under  the  authority  of  the  Court  would  not 
be  liable  to  be  treated  as  trespassers.  The  many  cases  in 
which  the  Court  of  King's  Bench  has  interfered  (and 
may  have  gone  to  a  great  length),  where  interested  parties 
have  acted  as  magistrates,  and  quashed  the  orders  made  by 
the  Court  of  which  they  formed  part,  afford  an  analogy. 
None  of  these  orders  is  absolutely  void  ;  it  would  create 
great  confusion  and  inconvenience  if  it  was.  The  objection 
might  be  one  of  which  the  parties  acting  under  these  orders 
might  be  totally  ignorant  till  the  moment  of  the  trial  of 
an  action  of  trespass  for  the  act  done  (/) ;  but  these  orders 
may  be  quashed  after  being  removed  by  certiorari,  and  the 
Court  shall  do  complete  justice  in  that  respect.  We  think 

(d)  Ilardr.  503.  Lord  Chancellor,  in  Scaddiiig  v.  Lo- 

(e)  1  Str.  639.  rant,  3  II.  of  L.  Cas.  447. 
(/)  See  the  observations  of  the 
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that  the  order  of  the  Chancellor  is  not  void  ;  but  we  are 
of  opinion,  that  as  he  had  such  an  interest  which  would 
have  disqualified  a  witness  under  the  old  law,  he  was  dis- 
qualified as  a  Judge  ;  that  it  was  a  voidable  order  and 
might  be  questioned  and  set  aside  by  appeal,  or  some 
application  to  the  Court  of  Chancery,  if  a  prohibition 
would  not  lie  "  (g). 

There  are  also  instances  upon  record  of  magistrates 
being  punished  by  attachment,  for  acting  as  judges  in 
matters  in  which  they  themselves  were  parties  (7i).  And 
where  a  criminal  information  was  moved  for  against  a  jus- 
tice of  the  peace,  who,  upon  a  complaint  preferred  before 
him  in  his  magisterial  capacity  by  his  own  bailiff,  convicted 
and  sentenced  to  punishment  a  labourer  employed  on  his 
own  farm,  for  refusing  to  perform  his  work  according  to 
his  contract,  the  Court  of  Queen's  Bench  granted  a  rule 
to  show  cause,  and  only  declined  making  it  absolute  from 
a  consideration  that,  under  all  the  circumstances,  the  steps 
taken  appeared  to  proceed  from  an  error  in  judgment, 
rather  than  a  bad  motive ;  but  at  the  same  time  they 
severely  reprehended  the  conduct  of  the  magistrate,  in 
sitting  in  judgment  upon  a  charge  in  which  he  himself 
was  to  be  considered  as  the  real  complainant,  though  in 
form  the  complaint  was  preferred  by  his  bailiff;  and 


(g)  See  Dimes'  case,  3  H.  of  L.  Cas. 
(759;    12  Beav.  63;  2  Macn.  &  G. 
285;  14  Q.  B.554;  Lancaster  Railway 
Company  v.  Heaton,  8  El.  &  Bl.  952  ; 
J27  L.  J.,  Q.  B.  195  ;  R.  v.  Recorder  of 
\Camlridge,  8  Ell.  &  Bl.  637;  27  L.  J.f 
.  M.  C.  160  ;  ft.  v.  Aberdare  Canal  Com- 
\pany,  14  Q.  B.  854  ;  ft.  v.  Cheltenham 
Commissioners,  1  Q.  B.  467  ;  R.  v.  JJ. 
\Surrey,  1   B.  C.  C.  70  ;  16  Jur.  641  ; 
J21  L.  J.,  M.C.  195;   S.  C.  Fuller  v. 
\Brown,  3  New  Sess.  Ca.  603  ;  ft.  v. 
JJ.  M'jnmouth,  8  B.   &  C.  137  ;  ft. 
jv.  Yarpole,  4  T.  R.  71  ;   16  Geo.  2,  c. 
1 18,  s.  3  ;  ft.  v.  Gudridge,  5   B.  &  C. 
5f);   ft.  v.    Great    Yarmouth,    6    Id. 
Great   Cltarfe  v.  Kenninslon,  2 
Jtr.  1173  ;  12  Mod.  674,  687  ;  Salk. 
398;  Hob.  87  ;  Burr.  Sett.  Cas.  194, 


and  Fofham  Ty  thing,  2  Salk.  606.  It 
should  be  noted,  that  in  the  case  of 
The  Mayor  of  Norwich,  2  Roll.  Ab. 
93,  in  which  a  judgment  in  the 
Mayor's  Court  was  affirmed  upon 
a  writ  of  error,  though  the  mayor 
himself  was  the  plaintiff,  the  objec- 
tion did  not  appear  upon  the  record  ; 
and  that  this  was  the  true  reason  of 
the  judgment,  and  the  only  one  upon 
which  it  can  be  supported,  is  suffi- 
ciently proved  by  Holt,  C.  J.,  12 
Mod.  688,  and  by  the  opinion  of 
the  other  judges  in  the  same  case; 
Ib.  673,  675. 

(h)  The  Mat/or  of  Hereford's  case, 
per  Holt,  C.  J.,  2  Ld.  Raym.  766; 
1  Salk.  201,  396;  and  see  2  Rol. 
Abr.  93,  tit.  "Judges,"  pi.  11. 
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declared  that  it  was  a  most  abusive  interpretation  of  the 
law,  that  a  man  should  presume  to  erect  himself  into  a 
criminal  judge  over  the  servants  on  his  own  farm  for  an 
offence  against  himself.  The  Court  also  ordered  him  to 
pay  all  the  costs  of  the  application  (z). 

Not  only  should  persons  interested  in  a  decision  take  no 
part  in  it,  but  they  should  also  avoid  giving  any  ground 
for  the  belief  that  they  influence  others  in  arriving  at  a 
decision.  Upon  the  trial  of  a  parish  appeal,  one  of  the 
justices,  who  was  a  rated  inhabitant  of  the  appellant  parish, 
was  on  the  bench  during  the  hearing,  and  in  the  course  of 
the  proceedings  referred  the  chairman  of  the  quarter 
sessions  to  some  of  the  documents  put  in  evidence.  Upon 
an  observation  being  made  that  he  was  interested,  he  stated 
that  he  should  take  no  part  in  the  decision,  but  he  remained 
on  the  bench  in  Court  until  the  judgment,  which  was  in 
favour  of  the  appellants,  was  given.  It  was  sworn  that  he 
did  not  vote  or  give  any  opinion  upon  the  question,  nor 
influence  the  decision  of  the  other  justices,  but  the  order  of 
sessions  was  held  to  be  invalid  by  reason  of  his  presence 
and  interference  (&). 

The  Court  will  not  enter  into  a  discussion  as  to  the  extent 
of  influence  exercised  by  the  interested  party,  and  it  is  no 
answer  to  the  objection,  that  there  was  a  majority  in  favour 
of  the  judgment  without  reckoning  his  vote,  nor  that  he 

(0  R.  v.  Hoseason,  14  East,  606.  21  L.J.,  M.C.  169;  and  seefl.v.  //. 

There  seems  to  be  no  doubt  but  Hereford,  2  D.  &  L.  500.  In  the  for- 

that  such  conduct  in  a  magistrate  mer  case  Lord  Campbell,  C.  J.,  said, 

exposes  him  to  proceedings  by  "If he  had  done  his  duty,  he  would 

information,  although  no  malicious  have  at  once  voluntarily  withdrawn 

or  corrupt  motive  may  be  expressly  from  the  court.  That  is  the  example 

ascribed  to  him.  Instances  of  ap-  set  by  judges  in  Westminster  Hall, 

plications  of  the  kind  mentioned  in  Lord  Holt,  upon  the  hearing  of  a 

the  case  last  cited  have  since  oc-  question  in  which  he  was  personally 

curred,  and  on  all  occasions  the  Court  interested,  left  the  bench  and  sat 

of  Queen's  Bench  has  expressed  its  by  the  side  of  his  counsel  (see 

strong  disapprobation  of  justices  Bridgman  v.  Holt,  Show.  Parl.  C;is. 

sitting  in  judgment  upon  matters  111);  and  I  did  so  in  the  judicial 

in  which  they  are  either  directly  or  committee  of  the  Privy  Council, 

indirectly  interested.  when  I  was  chancellor  of  the  Duchy 

(k)  R.  v.  JJ.  Suffolk,  18  Q.  B.  416  ;  of  Lancaster." 
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withdrew  before  the  decision,  if  he  appear  to  have  joined 
in  discussing  the  matter  with  the  other  magistrates  (/). 

If,  however,  a  party  in  the  case,  knowing  of  the  interest, 
consent  to  the  interested  magistrate  acting,  he  cannot  after- 
wards raise  any  objection  upon  this  ground  (m) ;  and  in 
some  few  cases,  from  necessity,  an  interested  party  is 
allowed  to  adjudicate,  it  being  considered  a  less  evil  that 

should  do  so  than  that  there  should  be  a  failure  of  jus- 
tice altogether  (n).  Thus  if  a  magistrate  should  be  assaulted 
or  abused  to  his  face,  (while  engaged  in  the  execution  of 
lis  duty,)  and  no  other  magistrate  be  present,  it  seems  that 
may  commit  the  offender  until  he  find  sureties  for 
seeping  the  peace  or  for  good  behaviour,  as  the  case  may 
require  (o). 

Sometimes  a  magistrate  is  expressly  empowered  by  statute 
to  adjudicate,  although  to  a  certain  extent  interested  in  the 
result  of  the  decision.  Thus,  a  justice  may  act  in  parochial 
matters  (except  appeals),  though  rated  within  the  parish  (p), 
and  even  in  appeals  against  a  poor  rate,  although  rated  or 
liable  to  be  rated  in  some  other  parish  in  the  Union  than 
that  for  which  the  rate  appealed  against  is  made  (  q),  and 
also  in  matters  in  which  the  board  of  guardians,  of  which 
he  is  an  ex-officio  member,  is  interested  (r).  So  by  the 
Public  Health  Act  (s),  justices  being  also  members  of  the 
local  board  of  health  may  exercise  at  petty  sessions  the 

(0  R.  v.  JJ.  Hertford,  6  Q.  B.  7-53.  (r)  5  &  6  Viet.  c.  57,  s.  15. 

(m)  R.  \.  Cheltenham  Commit-  (*)  11  &  12  Viet  c.  63,  s.  132. 

timers,  1  Q.  B.  467.  See  R.  v.  See  17  &  18  Viet.  c.  95  ;  Le  Feui-re 

Rishton,  Id.  479.  v.  Lankester,  3  El.  &  Bl.  530.  By 

(n)  Under  such  circumstances,  27  Viet  c.  10,  no  justice  shall  be 
"it  becomes  the  unfortunate  duty  disqualified  from  acting  in  the 
of  the  court  to  act  as  both  party  granting  or  transferring  of  licences 
and  judge,"  per  Lord  Denman,  C.  J.  to  keep  inns,  alehouses,  &c.,  or  in 
Cams  Wilson's  Case,  7  Q.  B.  1015;  any  discussion  or  adjudications  re- 
Dime*'  Case,  12  Beav.  63;  14  Q.  B.  lating  to  the  same,  by  reason  of  his 
554  ;  Great  Charte  v.  Kennington,  making  and  mixing  malt  under  the 
2  Str.  1173.  provisions  of  that  Act  (for  the  mak- 

(o)  Dalton,  c.  173;  R.  v.  Revel,  ing  of  malt  duty  free  to  be  used  in 

1  Str.  420,  421.  feeding  animals),  or  of  his  dealing  in 

( p)  16  Geo.  2,  c.  18,  s.  1.  selling  or  retailing  malt  so  made  and 

(3)  27  &  28  Viet  c.  39,  s.  6.  mixed. 
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jurisdiction  vested  in  them  under  that  act ;  and,  unless 
objected  to  at  the  hearing,  justices  may  act  in  cases  (other 
than  appeals)  arising  under  the  Nuisances  Removal  Act, 
1855,  although  they  may  be  members  of  the  local  authority 
to  execute  the  Act,  or  be  liable  to  contribute  to  the 
fund  out  of  which  the  costs  of  executing  the  Act  are 
defray  ed(£). 

On  the  other  hand  the  legislature  has  in  some  cases  ex- 
pressly guarded  against  the  danger  of  entrusting  a  summary 
power  to  persons  interested ;  and  it  is  observable,  that  the 
first  statute,  which  clearly  and  unequivocally  gives  the  sum- 
mary authority  to  justices  to  convict  upon  examination 
without  trial,  viz.  the  43  Eliz.  c.  7,  against  robbing  of 
orchards,  &c.  («),  specially  provides  (sect.  3)  "that  no  jus- 
tice or  other  head  officer  do  execute  this  statute,  for  any  of 
the  offences  there  mentioned  done  to  himself,  unless  he  be 
associated  with,  and  assisted  by,  one  or  more  other  justices 
of  the  peace  wyhom  the  offence  doth  not  concern."  A 
similar  exception,  is  introduced  into  the  acts  11  Geo.  2, 
c.  19,  s.  4,  and  3  Geo.  4,  c.  77,  s.  18,  for  preventing  frauds 
by  tenants  (#).  Upon  this  principle,  brewers  are  prohibited 
by  24  Geo.  2,  c.  40,  and  9  Geo.  4,  c.  61,  s.  6,  from  acting 
in  the  laws  relating  to  beer.  The  same  prohibition  is 
applied  to  bakers  by  3  Geo.  3,  c.  11,  s.  12,  31  Geo.  2, 
c.  29,  s.  33,  3  Geo.  4,  c.  86,  s.  17,  and  6  &  7  Will.  4,  c. 
37,  s.  15,  as  to  the  acts  relating  to  bread.  A  like  provision 
is  inserted  in  the  acts  relating  to  penalties  in  the  woollen  (y), 
cotton  (z),  and  dying  (a)  trades,  to  the  collection  of  salt 

(0  23  &  24  Viet.    c.  77,  s.  16.  the  justices  in  sessions. 

When   interest   is   too   remote,    Ex  (r)  There  is  no  such  express  pro- 

parte  Pettitmangin,  33   L.  J.,  M.  C.  vision   upon  this  subject  in   1  &  2 

99,  n.  (3) ;  9  L.  T.,  N.  S.  683.  Viet  c.  74,  for  recovering  possession 

(M)  Dr.  Burn  (see  5  Burn's  Jus-  of  small  tenements, 

tice,  247  (a),  tit.  Oaths)  is  of  opinion  (y)  7  Ann.  c.  13,  e.  2 ;   7  Geo.  2, 

that  this  is  the  first  statute  which  c.  25;    11  Geo.  2,  c.  28,  s.  10;  1* 

authorizes  a    conviction  in  a  sum-  Geo.  2,  c.  35,  s.  4;   5  Geo.  3,  c.  51, 

mary    way ;    and    that    the    former  s.  4. 

statutes,  which    authorize    the  exa-  (z)  39  &  40  Geo.  3,  c.  90,  s.  10; 

initiation    and    trial  of   offences  by  6  &  7  Viet.  c.  40,  s.  25. 

justices  of  peace,  refer  to  the  com-  (a)  13  Geo.  1,  c.  24,  s.  5. 
tnon  law  mode  of  trial  by  jury  before 


JURISDICTION,  WHEN  QUALIFIED. 


45 


duties  (b},  and  embezzling  ordnance  and  naval  stores, 
&c.  (c),  the  Inclosure  Acts  (d  ),  the  Truck  Act  (e),  where 
the  justice  is  engaged  in  any  of  the  enumerated  trades,  the 
Army  and  Marine  Mutiny  Acts  (/),  the  Companies 
Clauses,  Lands  Clauses  and  Railway  Clauses  Consolida- 
tion Acts(<7),  the  Joint- Stock  Companies  Act  (A),  the 
Acts  relating  to  the  recovery  of  tithes  and  church-rates 
where  the  justice  is  patron  of  the  church  (i),  the  Municipal 
Corporation  Act  (A),  and  the  Public  Health  Act(/). 

A  magistrate  who  is  a  shareholder  in  a  railway  company 
should  not  take  any  judicial  part  in  enforcing  its  bye- 
laws  (m),  nor  should  magistrates  who  are  members  of  an 
association  for  preserving  fish  in  a  river  act  in  the  convic- 
tion of  persons  for  unlawfully  taking  fish  from  the  river  (n). 

A  justice  of  the  peace,  who  happens  to  be  sheriff  of  the  Disqualifica- 
county,  cannot  act  as  a  justice  therein  during  his  shrievalty ;  causes? 
if  he  does,  his  acts  are  void  (o).     A  coroner  cannot  act  as 
a  justice  within  his  county  (p).     Attornies  and  proctors 
cannot    be  justices  for   counties,   but   they  may  be  for 
boroughs  (g). 


(i)  13  Will.  3.  c.  l,s.  18. 

(c)  39  &  40  Geo.  3,  c.  89,  s.  18. 

(d)  41  Geo.  3,  c.  109,  s.  39 ;  3  & 
1  Will.  4,  c.  35,  s.  1  ;  8  &  9  Viet. 
3.  118,  s.  159. 

(e)  1  &   2  Will.  4,  c.  37,  s.  21. 
See   s.   22,   when   borough   magis- 
trates disqualified. 

(/)  15  &  16  Viet.  c.  7,  s.  55  ;  15 
|8r  16  Viet.  c.  8,  s.  59. 
1  (g)  8  Viet.  c.  16,  s.  3  ;  8  Viet.  c. 
18,  ss.  3,  39;  R.  v.  The  Sheriff  of 
H'arwicksh.,  24  L.  T.  211;  Worthy 
i.  South  Devon  Railway  Company,  16 

B.  539;   8  Viet.  c.  20,  s.  3. 
(A)  7  &  8  Viet.  c.  110,  s.  29. 
I    (i)  7  &  8  Will.  3,  c.  6,  ss.  1,  4. 
i    (k)  5  &.   6  Will.  4,   c.  76,  s.  28. 
>ee  Simpson  v.  Ready,  12  M.  &  W. 
T36 ;  and  Re  Fox,  1  El.  &  El.  729  ; 
J7  L.  J.,  Q.  B.  151  ;  S.  C.,  in  error, 
!9  L.  J.,  M.  C.  54. 

(1)  By  s.  19  (11  &  12  Viet.  c.  63), 
10  person,  being  a  proprietor  or 
nember  of  a  company  for  the  sup- 


ply of  water,  or  for  carrying  on 
works  of  a  public  nature,  shall  be 
disabled  from  being  or  acting  as  a 
member  of  the  local  board  of  health, 
but  no  such  person  shall  vote  as  a 
member  of  the  said  board  upon  any 
question  in  which  such  company  is 
interested.  See  Boyce  v.  Higgins, 
14  C.  B.  1 ;  Le  Feuire  v.  Lankester, 
3  El.  &  Bl.  550.  See  also  the 
paving  act,  57  Geo.  3,  c.  29,  s.  125, 
and  the  act  relating  to  acknowledg- 
ments of  deeds  by  married  women, 
17  &  18  Viet.  c.  75. 

(m)  R.  v.  Hammond  and  another, 
12  W.  R.  208  ;  9  L.  T.,  N.  S.  423. 

(n)  R.  v.  Allen  and  athert,  4  B. 
&  S.  915;  33  L.  J.,  M.C.  98. 

(o)  1  Mary,  sess.  2,  c.  8,  s.  2. 
See  also  Dalt  c.  3  ;  3  Burn,  J.  c.  2, 
"  Justice  of  the  Peace." 

(/>)  2  Hawk.  c.  8,  s.  34,  p.  46; 
Dalt.  c.  3. 

(q)  6  &  7  Viet.  c.  73,  ss.  33,  34. 
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SECT.  5. — Priority  of  Jurisdiction. 

Competition  of  All  the  justices  of  each  district  are  equal  in  authority ; 
but,  as  it  would  be  contrary  to  the  public  interest,  as  well 
as  indecent,  that  there  should  be  a  contest  between  different 
justices,  it  is  agreed,  that  the  jurisdiction  in  any  particular 
case  attaches  in  the  first  set  of  magistrates,  duly  authorized, 
who  have  possession  and  cognizance  of  the  fact,  to  the 
exclusion  of  the  separate  jurisdiction  of  all  others.  So  that 
the  acts  of  any  other,  except  in  conjunction  with  the  first, 
are  not  only  void,  but  such  a  breach  of  the  law  as  subjects 
them  to  indictment  (r).  It  is  not,  however,  necessary  that 
the  justice  hearing  the  charge  should  be  the  same  justice 
before  whom  the  information  was  laid  (s). 


SECT.  6. — Conditions  precedent  to  Exercise  of 

Jurisdiction. 

Under  43  Geo.  3,  c.  59,  s.  2,  which  authorizes  justices 
at  Quarter  Sessions  to  order  county  bridges  to  be  widened, 
it  is  an  essential  preliminary  to  the  making  of  such  an 
order  that  there  should  be  a  presentment  of  the  insufficiency 
of  the  bridge  (t).  In  some  cases  a  certain  interval  must 
elapse  before  a  prosecution  can  be  commenced  (M). 


SECT.  7. — As  to  the  Offence. 
Where  pro-           There  is  seldom  any  difficulty  in  ascertaining  the  of- 
perty,  &c.  is  in  fences  liable  to  summary  conviction,  since  each  must  be 

mipxtinn. 

(r)  R.  v.  Sainsbury,  4  T.  R.  456  ;  trate  by  whom  the  order  was  made, 

R.  v.   Great   Marlow,   2  East,  244.  (Ex  parte  Sltarpe,  33  L.  J.,  M.  C. 

See  ante,  p.  33.  152),  but  now  in  case  of  his  death, 

(*)  11   &  12  Viet.  c.  43,  s.  29;  removal,    or    incapacity   to   act,  il 

and  see  Tarry  v.  Newman,  15  M.  &  may  be   discharged   by   the    ma^is- 

W.  645.      It   was  held    under  the  trate  acting  as  his  successor  or  in 

Divorce  Act  (20  &  21  Viet.  c.  85,  his  place ;  27  &  28  Viet.  c.  44. 

s.  21),  that  no  magistrate  could  dis-  (t)  Re  Newport  Bridge,  29  L.  J., 

charge  an  order  protecting  the  pro-  M.  C.  52. 

perty  of  a  married  woman  deserted  («)  Post,  Sect  9. 
by  her  husband,  except  the  magis- 


question. 
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ie  subject  of  a  special  law.  It  may  be  proper,  however, 
mention  a  rule  applicable  to  this  mode  of  trial  in 
eneral,  that  where  property  or  title  is  in  question,  the 
irisdiction  of  justices  of  the  peace  to  hear  and  determine 
a  a  summary  manner  is  ousted,  and  their  hands  tied  from 
aterfering,  though  the  facts  be  such  as  they  have  other- 
~ise  authority  to  take  cognizance  of  (a:).  It  will  be  suffi- 
ient  at  present  to  notice  this  maxim  cursorily,  reserving 
s  application  to  particular  cases,  till  we  have  occasion  to 
xamine  the  matters  of  complaint  and  defence  connected 
rith  our  subject. 

It    seems    that   offences,   which    are    cognizable   only  Compromise  of 
>efore   magistrates,   do   not   come  within   the   operation  0! 
f  the   18    Eliz.    c.    5,   ss.    3,   4,   which    prohibits    the 
ompounding    of  offences;    that   statute  being  confined 
offences   cognizable   before   the    Superior   Courts  (y). 
3ut  although  not  within  the  prohibition  of  that  statute, 
be  policy  of  the  Common  Law  does  not  allow  the  com- 
>romise  of  offences  which  are  of  a  public  nature.     Thus, 
where  a  defendant  was  charged,  under  the  Toleration  Act, 
with  having  disturbed  a  dissenting  congregation,  which 
rendered  him  liable  to  be  tried  at  the  sessions,  and  on 
conviction  to  forfeit  20/.  to  the  crown,  and  he  was  allowed 
>y  the  justice  to  compromise  with  the  prosecutor,  this  was 
leld  to  be  illegal  as  stifling  a  prosecution  for  a  public 
misdemeanour  (z).     And  in  a  recent  case  upon  this  sub- 
ect,  it  was  held  by  the  Court  of  Queen's  Bench  and  af- 
inned  by  the  Court  of  Exchequer  Chamber  (a),  that  an 

(x)  R.  v.  Burnaby,  2  Ld.  Raym.  5  East,  294.      Le  Blanc,  J.,   there 

00  ;  1  Salk.  181  ;  R.  v.  Speed,  1  Ld.  said  (p.  303),  "  This,  it  must  be  re- 
laym.    583 ;     Kinnersley    v.    Orpe,  membered,  was  a  prosecution  for  a 
)oug.  499  ;  R.  v.  Cridland,  7  E.  &  public  misdemeanor,  and  not  for  any 
J.  853;  27  L.  J.,  M.  C.  32,  S.  C.;  private    injury  to   the  prosecutor." 

1  v.  Stimpson,  4  B.  &  S.  301  ;  32  See  also  Keir  v.  Leeman,9Q.  B.  394. 
L.  J.,   M.  C.  208,   210;    Taylor  v.  (a)  Keir  v.  Leeman,  6  Q.  B.  308; 
Neicman,  4  B.  &  S.  89  ;  32   L.  J.,  S.  C.  in  error,  9  Q.  B.371.     See  also 
U.  C.  186.  188  ;   Hudson  v.  AI'Rae,  Goodall  v.  Lowndet,   6  Q.   B.  464 ; 
4  R  &  S.  585 ;  33  L.  J.,  M.  C.  65.  See  Coppock  v.  Bower,  4  M.  &  W.  361 ; 
port,  "Defence,"  and  Index,  "Title."  R.  v.  Allen,  1  Best  &  S.  850;  31L.J., 

(y)  Rex  v.  Crisp,  1  B.  &  Aid.  282.       M.  C.  129  ;  and  notes  to  ColltM  v. 
(i)  Edgecombe  v.  Rodd  and  others,      Blantern,  1  Smith's  L.  C.  186. 
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agreement  not  to  prosecute  further  a  pending  indictment 
for  riot  and  assault  upon  a  constable  in  the  execution  of 
his  duty  was  illegal.  If,  however,  the  offence  involve 
damages  to  the  injured  party,  for  which  he  may  maintain 
an  action  as  in  the  case  of  an  assault,  although  the  offence 
is  also  of  a  public  nature,  the  damage  sustained  by  the 
individual  may  legally  form  the  subject  of  a  compromise. 
But  if  criminal  proceedings  have  been  commenced  in 
respect  of  such  injury,  it  is  doubtful  whether  he  can  enter 
into  any  compromise  upon  the  subject  before  convic- 
tion (£»).  Upon  principle,  such  a  course  appears  to  be 
objectionable,  inasmuch  as  it  encourages  persons  to  use 
the  process  of  criminal  justice  as  a  means  of  oppression 
and  extortion.  With  reference  to  this  branch  of  the  ques- 
tion, C.  J.  Tindal,  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber  on  the  occasion  above  alluded  to, 
said  (c),  "  there  is  a  class  of  cases,  such  as  Beeley  v.  Wing- 
field  (d),  and  Baker  v.  Townsend(e),  which  do  not  at  all 
break  in  upon  sound  principles.  These  are  cases  where 
the  private  rights  of  the  injured  party  are  made  the  sub- 
ject of  agreement,  and  where,  by  the  previous  conviction 
of  the  defendant,  the  rights  of  the  public  are  also  pre- 
served inviolate.  As  Gibbs,  C.  J.,  in  the  latter  case,  well 
observes,  "  the  parties  have  referred  nothing  but  what  they 
have  a  right  to  refer.  They  have  referred  the  several 
assaults"  (by  which  we  understand  him  to  mean  their 
several  rights  to  damages  for  those  assaults) ;  "  these  may 
be  referred.  They  have  referred  the  right  of  possession ; 
that  may  be  referred.  The  reference  of  all  matters  in 
dispute  refers  all  other  their  civil  rights,"  which  words 
•  show  our  previous  interpretation  to  be  correct.  The  case 
of  Beeley  v.  Wingfield  was  after  conviction,  and  the  pro- 
missory note  seems  merely  to  have  been  given  for  the 
expenses  of  the  prosecution,  and  was  obviously  a  part  of 

(&)  See  Kyd  on  Awards,   p.  66,          (rf)  11  East,  46. 
2nd  ed.  (e)  1  Taunt.  422. 

(c)  9  Q.  B.  p.  394. 
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the  punishment  inflicted  by  the  Court  after  conviction  of 
the  offence.  Indeed  it  is  very  remarkable  what  very  little 
authority  there  is  to  be  found,  rather  consisting  of  dicta 
than  decisions,  for  the  principle  that  any  compromise  of  a 
misdemeanour,  or  indeed  of  any  public  offence,  can  be 
otherwise  than  illegal,  and  any  promise  founded  on  such  a 
consideration  otherwise  than  void.  If  the  matter  were  res 
Integra,  we  should  have  no  doubt  on  this  point.  AVe  have 
no  doubt  that,  in  all  offences  which  involve  damages  to  an 
injured  party  for  which  he  may  maintain  an  action,  it  is 
competent  for  him,  notwithstanding  they  are  also  of  a 
public  nature,  to  compromise  or  settle  his  private  damage 
iin  any  way  he  may  think  fit.  It  is  said,  indeed,  that  in 
the  case  of  an  assault,  he  may  also  undertake  not  to  pro- 
Isecute  on  behalf  of  the  public.  It  may  be  so,  but  we  are 
not  disposed  to  extend  this  any  further.  In  the  case 
[before  us,  the  offence  is  an  assault  coupled  with  riot  and 

the  obstruction  of  a  public  officer.     No  case  has  said  that 
[it  is  lawful  to  compromise  such  an  offence.     Xor  do  we 
link  that  the  assent  of  the  judge  was  material." 
Commissioners  of  excise  are  expressly  authorized  by 
&  8  Geo.  4,  c.  53,  s.  98,  to  compromise  offences  against 

the  excise  (/). 
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SECT.  8. —  Of  the  Limitation  of  Authority  as  to  Amount. 

The  jurisdiction  of  magistrates  is  often  limited  by  the 

imount  or  the  value  of  the  property  in  dispute.     Thus, 

ider  the  Metropolitan  Police  Acts,  a  magistrate  may 

jrder  goods  unlawfully  detained  to  be  restored  to  their 

[bwner,  when  the  value  does  not  exceed  151.  (g);  and  he 

lay,   in  certain  cases,  award  compensation  for  damage 

lot   exceeding  Wl.(h)-,  and   under  the  Lands    Clauses 

Consolidation  Act,  when  the   compensation  claimed  for 

land  taken  or  injuriously  affected  does  not  exceed  50/.,  it 


(/)  See  Atlee  v.  Backhouse,  3  M. 
W.  633. 

P. 


(g)  2  &  3  Viet.  c.  71,  s.  40. 
(h)  2  &  3  Viet.  c.  47,  s.  62. 

E 
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is  to  be  settled  by  two  justices  (i}.  Under  the  Merchant 
Shipping  Acts  (j)  justices  may  adjudicate  upon  salvage 
claimed,  provided  that  the  property  saved  does  not  exceed 
1,000/.  in  value  (k). 


SECT.  9. —  Of  the  Limitation  of  Authority  as  to  Time. 

Having  explained  the  extent  of  the  magistrate's  juris- 
diction with  a  view  to  the  place  and  nature  of  the  offence, 
it  remains  to  be  inqiiired  what  limitations  it  is  subject  to 
in  point  of  time.     This  is  to  be  ascertained  by  the  statutes 
themselves  which  direct  the  proceeding  in  each  case,  and 
where  no  time  is  specially  limited,  the  complaint  is  to  be 
made  or  the  information  laid  within  six  calendar  months 
from  the  time  when  the  matter  of  the  complaint  or  infor- 
mation arose  (I).    The  period  is  fixed  by  different  statutes, 
either  with  reference  to  the  time  of  commencing  the  pro- 
secution, or  to  the  time  of  conviction :  and  the  following 
rules  apply  according  as  these  different  terms  are  made 
use  of.     Where  the  proviso,  as  to  the  time,  runs,  "  that  • 
the  offence  be  prosecuted"  or  that  "  the  party  be  prosecuted 
for  the  offence"  within  a  stated  time  (m),  it  is  sufficient!! 
that  the  information  be  laid,  though  the  conviction  do  not] 
take  place  within  that  time(n):   the  information  being,! 
for  that  purpose,  the  commencement  of  the  prosecution. 
But  if  a  statute  authorizes  a  conviction,  "  provided  suchl 

conviction  be  made  within months  after  the  offencel 

committed,"  (as  the  former  game  acts  of  the  22  &  23  Car. 
2,  c.  25 ;  5  Ann.  c.  14,  s.  1,)  it  is  not  enough  that  the  in- 

(i)  8  Viet.  c.  18,  s.  22.  within  the  specified  time.      Wray  v. 

(.;')  Merchant  Shipping  Amend-  Take,  12  Q.  B.  492.     This  section  is 

ment  Act,  1862  (25  &  26  Viet.  c.  (J3),  retrospective  ;  /?.  v.  Leeds  and  Brad- 

s.  49.  ford  Railway  Company,  18  Q.  B.  3i3|| 

(k)  See  The  William  and  John,  32  21  L.  J.,  M'.  C.  193. 
L.  J.,  Adm.  102  j  and   The  Andrew  (m)  As  3  Will.  &  M.  c.   10;  2i 

Wilson,  Id.  104.  Car.  2,  c.  7,  and  various  other  sta- 

(/)  11  &  12  Viet  c.43,  s.  11.  But  tutes. 

it  need  not  be  alleged  in  the  convic-  (n)  R.  v.  Barrett,  1  Salk.  383. 

lion  that  the  information  was  laid 
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formation  was  within  that  period,  but  the  conviction  itself 
is  void  if  not   made  within  the   limited   time.     And  it- 
makes  no  difference,  that  it  was  prevented  from  being  so 
by  an  adjournment  at  the  request  of  the  defendant  him- 
self; for,  after  the  time  has  expired  for  making  the  con- 
viction, there  is  no  authority  existing  for  that  purpose  (n) ; 
and  where  an  act  provides  that  all  penalties  imposed  by  it 
may  be  "recovered"  within  three  months  of  the  commis- 
sion of  the   offence,  it  seems  that   the  conviction  must 
occur  within  the  three  months  (o).     Proceedings  in  bas- 
tardy are  not  within  the  statute  11  &   12  Viet.  c.  43,  but 
ie  application  for  a  summons  against  the  putative  father 
inst  be  made  within  twelve  months  from  the  birth  of  the 
bhild.     An  application  for  a  bastardy  summons  having 
n  made  within  the  twelve  months,  but  the  summons, 
hich  was  thereupon   granted   not  having  been   served 
lipon  the  defendant  by  reason  of  his  absence,  an  applica- 
ion  after  the  lapse  of  twelve  months  from  the  birth  of  the 
hild  was  made  for  another  summons  to  another  justice, 
the  justice  who   had  granted  the  first  summons  being 
lead,)  it  was  held  to  be  too  late,  as  the  second  summons 
:ould  not  be  treated  as  having  issued  on  the  first  appli- 
cation (  p).    Notice  of  appeal  against  an  order  in  bastardy 
s  required  to  be  given  within  twenty-four  hours  "  after 
he  adjudication   and  making  of  the  order."     The  time 


(»)  R.  v.  Tolley,  3  East,  4€7  ;  R. 
rine,  El.  B.  &    El.  474; 
P  L.  J..  M.  C.  ^7S  ;  per  Crompton, 

279. 

(o)  R.  v.  Mainwaring,  supra.  Mr. 
Coleridge,  however,  in 
case  said.  "  the  word  '  reco- 
'  is  a  complex  term,  and 
to  allude  to  the  many  steps 
must  be  taken ;  and  I  should 
inclined  to  say,  that  if  the  in- 
ner or  complainant  took  any  one 
the  steps  required,  and  thereby 
enced  the  proceedings  within 
i  time  limited,  he  would  have  per- 
ned  the  condition  required;" 
in  the  course  of  the  argument 
Ir.  Justice  Erie  asked,  "  May  not 


a  judgment  pronounced  after  an  ad- 
journment by  reasonable  intend  ment 
of  law  be  taken  to  relate  back  to 
the  time  when  the  proceeding  was 
commenced?"  The  word  ''reco- 
vered," used  with  reference  to  ac- 
tions at  law  in  general,  involves 
recovery  by  judgment ;  see  Beard 
v.  Perry,  2  B.  &  S.  493  ;  31  L.  J., 
Q-  B.  180;  James  v.  Vane,  29  Id. 
169. 

(p)  Rtg.  v.  Pickford,  Ell.  B.  & 
S.  77  ;  30  L.  J  ,  M.  C.  133 ;  contra 
if  the  issuing  of  the  summons  was 
suspended  until  the  second  applica- 
tion. See  Potts  v.  Cambridge,  8  El. 
&  Bl.  847  ;  27  L.  J.,  M.  C.  62  ;  and 
R.  v.  Uachen,  18  L.  J.,  M.  C.  213. 
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Time  how 
reckoned. 


Month.' 


runs  from  the  verbal  adjudication  at  petty  sessions,  and 
not  from  the  time  when  the  formal  order  is  drawn  up  and 
signed  by  the  justices  (q). 

With  regard  to  the  mode  of  reckoning  the  time  limited 
by  penal  statutes,  these  points  have  been  determined: — 

1st.  If  the  time  be  expressed  by  the  year,  or  an  aliquot 
part,  as  a  half,  a  quarter,  &c.  of  a  year,  the  computation 
is  by  calendar  months,  of  twelve  to  the  year;  but  for- 
merly if  months  were  mentioned,  and  not  the  year,  they 
were  computed  by  lunar  months,  of  four  weeks  to  the 
month  (r).  Now,  however,  by  13  &  14  Viet.  c.  21,  s.  4, 
the  word  "  month"  in  all  Acts  of  Parliament  is  to  mean 
calendar  month,  unless  words  be  added  showing  lunar 
month  to  be  intended. 

2nd.  Whether  the  time  is  dated  from  the  offence  com- 
"  from  uwday  mitted  or  from  the  day  of  doing  the  act  in  question,  the 
of  committing  day  on  which  it  was  committed  is  to  be  excluded  (s}.  In 
the  computation  of  the  month's  notice  of  action  to  a  jus- 
tice required  by  statute,  the  day  of  giving  the  notice  and 
the  day  of  suing  out  the  writ  are  both  excluded  (tf). 

The    same    mode   of   computation    has    always    been 


"  From  com- 


the  offence.' 


(9)  Ex  parte  Johnson,  3  B.  &  S. 
947;  32  L.  J.,  M.  C.  193. 

(r)  R.  v.  Pecktiam,  Carth.  406;  R. 
v.  Bellamy,  1  B.  &  C.  500  ;  2  D.  & 
R.  727  ;  1  Dowl.  &  Ry.  Mag.  Ca. 
376.  One  apparent  contradiction  to 
this  rule  was  found  in  the  construc- 
tion of  the  act  13  Hen.  4,  c.  7,  for 
the  punishment  of  riots,  which  re- 
quires the  justices  to  inquire,  hear, 
and  determine  within  a  month  after 
the  riot  committed.  Upon  this  sta- 
tute it  was  determined,  that  an  in- 
dictment may  be  within  a  calendar 
month  ;  for,  it  was  said,  that  statute 
is  not  a  penal  statute,  but  only  direc- 
tory of  the  punishment  of  an  offence 
which  was  so  at  common  law,  and 
therefore  that  the  common  law  cal- 
culation, viz.  by  calendar  months, 
must  prevail.  R.  v.  Cussens,  1  Sid. 
181.  See  Lang  v.  Gale,  1  M.  &  S. 
Ill,  as  to  the  construction  of  the 


word  "  month,"  when  used  in  a  con- 
tract;  also  Simpson  v.  Murgitson,  11 
Q.  B.  23,  31  ;  Chitty  on  Contracts 
by  Russell,  p.  630,  5th  ed.  See 
generally  upon  legal  time,  3  Chitty's 
Stats,  by  Welsby  and  Beavan,  p. 
1374,  tit.  "Time,"  and  the  notes 
thereto.  When  provisions  as  to  time 
are  directory  only,  see  ante,  p.  35, 
n.  (h). 

(s)  Young  v.  Higgon,  6  M.  &  W. 
49,  52  ;  overruling  Castle  v.  BurJitt, 
3  T.  R.  623,  and  distinguishing  R- 
v.  Adderley,  2  Doug.  463  ;  see  also 
Freeman  v.  Read.  4  B.  &  S.  17+  ;  32 
L.  J.,  M.  C.  226;  Lester  v.  Garland, 
15  Ves.  248;  Blunt  v.  Heslop,  S  A.  & 
E.  577;  Williams  v.  Burgexg,  12  Id. 
635  ;  Hardy  v.  Ryle,  9  B.  &  C.  608  ; 
R.  v.  Green,  10  Mod.  212. 

(t)  Young  v.  Higgon,  supra.  See 
11  &  12  Viet.  c.  44,  s.  8. 
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Immediate." 
Forthwith." 


adopted,  where  the  statute  uses  the  words  "  clear  days"  "  Clear." 
or  so  many  "  days  at  least  "(u).  "  At  least •" 

3rd.  If  a  penalty  is   to  be   paid  "within"  a  certain  -Within." 
number  of  days,  the  first  is  to  be  reckoned  exclusively  and 
the  last  inclusively  ( o). 

4th.  The  words  "immediate"  and  "forthwith"  occur- 
ring in  a  statute  are  not  construed  in  their  strictest  sense 

on  the  instant,"  but  mean  with  reasonable  promptness, 
having  regard  to  all  the  circumstances  of  the  particular 
case  (a:). 

5th.  TThere  a  statute  prescribes  a  given  number  of  days  Sunday 
for  doing  an  act,  and  does  not  expressly  exclude  Sunday, 
the  days  mentioned  are  to  be  reckoned  consecutively,  in- 
cluding Sunday  (y) ;  and  therefore  when  a  notice  of  ap- 
peal was  to  be  served  "  within  six  days,"  it  was  held  too 
ite  to  serve  it  on  the  seventh  day,  although  the  sixth  day 


(u)  Mitchell  v.  Fortter,  12  A.  &  E. 
172  ;  R.  v.  JJ.  Shropsh.,  8  Id.  173  ; 
Prangley,  4  Id,  781;  Zouch  v. 
ey,  4  B.  &  Aid.  522  ;  R.  v.  JJ. 
lerefordsh.,  3  Id.  581  ;  Fieemaa  v. 

supra, 

(»)  Newman  v.  The  Earl  of  Hard- 
ricke,  3  N.  &  P.  368,  where  the 
ourt  also  decided  that  if  the  war- 
it  is  not  issued  too  soon,  it  is  im- 
aterial  that  it  bears  too  early  a 
ite.  See  also  on  the  words  '•  with- 
i,"  Williams  v.  Barges*,  12  A.  &  K. 
55  ;  R.  v.  JJ.  Middlesex,  2  Dowl., 
S.  719  ;  as  to  the  word  "  after," 
R.  v.  Higham,  9  Dowl.  203. 

R.  v.  Aston,  1  L.  M.  &  P. 
M;  H  Jur.  1045;  19  L.  J.,  N.  S., 
C.  236,  239  ;  S.  C.,  R.  v.  //. 
Juntingdonsh  ,  9  D.  &  R.588  ;  Ken- 
v.  Hutchinson,  6  M.  &  W.  134  ; 
yage  v.  Pearce,  9  Dowl.  815  ;  R,  v. 
JV.  Worcester,  1  Id.  789;  R.  \. 
n,  12  A.  &  E.  672;  Ex  part e 
15  L.  J.,  N.  S.,  M.  C.  99 ; 
ford  v.  Alcock,  2  Dowl.  N.  S. 
Drake  v.  Gough,  1  Id.  573  ; 
"ennant  v.  Bell,  9  Q.  B.  684  ;  Staun- 
v.  Wood,  16  Id.  638;  Doe  v. 
tton,  9  C.  &  P.  706  ;  Duncan  v. 


Topham,  8  C.  B.  225  ;   R.  v.  JJ.  Ely, 

5  Ell.  &  B.  489;  25  L.  J.,  M.  C.  1, 
3  ;  EJC  parte  Loice,  3  D.  &  L.  737  ; 
15  L.  J.,  M.  C.  99  ;  R.  v.  JJ.  Glouces- 
tersh.  16  L.  J.,  M.  C.  57.    Certificate 
under  Jury  Act,  Christie  v.  Richard- 
son, 10  M.  &  \V.  688  ;   Geeves  v.  Gor- 
ton, 15  Id.  186.     Certificate  under  3 

6  4  Viet.  c.  24,  Thompson  v.  Gibson, 
S  M.  &  W.  281 ;  Pryme  v.  Brown, 

1  Dowl.,  N.  S.  680  ;  Nelmet  v. Hedges, 

2  Id.   350.      Certificate  under  the 
County  Court  Acts.  Chaplin  v.  Levy, 
9   Exc'h.   673.      Certificate    of   dis- 
missal of  complaint  for  an  assault 
under  9  Geo.  4,  c.  31.  s.  27  ;    Han- 
cock v.  Somes,   El.  &  'El.  795  ;    28 
L.  J.,  M.  C.  196;   Costar  \.  Hether- 
ington,    El.  &    El.    802;    28  L.   J., 
M.C.  198.  See  where  "immediately" 
means  "  on    the    spot,"   Arnold    v. 
Dimsdale,  5  El.  &  Bl.  580.     Where 

a  contract  is  to  be  performed  " di-   "Directly." 
rectly,"  it  does  not  mean  "  within  a 
reasonable   time,"    but  "speedily" 
or  "as  soon  as  possible;"   Duncan 
v.  Topham,  8  C.  B.  225. 

(y)  Per  Hill,  J.,  in  Ex  parte  Sim- 
kin,  29  L.  J.,  M.  C.  25. 
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fell  on  a  Sunday  (z).  Sunday  also  is  counted  in  the  two 
days  for  entering  into  recognizances  on  appeal  under  the 
Nuisances  Removal  Act,  18  &  19  Viet.  c.  121,  s.  40 (a); 
but  the  twenty-four  hours  prescribed  by  the  stat.  7  &  8 
Viet.  c.  101,  s.  4,  for  giving  notice  of  appeal  against 
an  order  of  affiliation  are  reckoned  exclusively  of  Sun- 
day  (b). 

"Judgment."         6th.  Under  an  act,  which  allowed  the  party  "aggrieved 
by  the  judgment"  of  a  justice  to  appeal  to  the  next  quarter 
sessions,  it  was  contended  that  the  party  was  not  aggrieved 
by  the  judgment  until  execution,  but  the  Court  held  that 
he  must  appeal  to  the  sessions  next  after  the  conviction, 
and  not  to  those  after  the  execution  upon  it  (c).     In  that 
case,  Buller,  J.,  said: — "  The  grievance  to  the  party  is] 
the  judgment,  and  not  the  execution.     A  writ  of  error  will 
lie  before  execution,  and  an  appeal  is  in  the  nature  of  a  I 
writ  of  error.     It  complains  of  the  judgment.     If  a  con-l 
trary  construction  were  to  be  put  upon  this  statute,  it] 
would  be  such  a  snare  to  the  magistrates,  that  they  would 
never  be  safe,  for  the  justices  do  not  issue  their  warrants 
of  execution  till  they  know  whether  an  appeal  will  be 
brought  or  not ;  and  they  could  never  know  when  the 
party  found  himself  aggrieved,  if  he  were  not  to  appeal  at 
the   quarter    sessions   next   after    the   conviction."     But 
where  a  statute  required  the  notice  of  appeal  to  be  give™ 
"Cause  of         within  six  days  after  the  "cause  of  complaint"  arose,™ 
complaint."       wag  j^j^  ^  mean  sjx  fayS  after  fae  actual  levy  under  the 

warrant  of  distress  and  not  merely  after  the  date  of  th<fl 

(z)  R.  v.  JJ.  Middlesex,  2  Dowl.,  v.  Rylc,  9  B.  &  C.  606;   Edwards  v. 

N.  S.  719;  Rawlins   v.  Overseers  of  The  Queen,  9  Exch.   628;  H.  v. //. 

West  Derby,   2  C.  B.  72  ;  see  Anon.,  Middlesex,   5   D.   &   L.  580  ;    R.  ». 

18  Jur.  1104 ;   Rowberry  v.  Morgan,  Warwick,  22  L.  J.,  N.  S.,  M.  C.  10$. 

9  Exch.  730;  Peacock  v.  The  Queen,  (c)  Prosser  v.  Hyde,  1  T.  R.  414, 

4  C.  B.,  N.  S.  264  ;   27  L.  J.,  C.  P.  417  ;  distinguishing  R.  v.  Norton,  2 

224.  Stra.  831,  where,  under  similar  wordi 

(a)  Ex  parte  Simkin,  29  L.  J.,  M.  relative  to  orders  of  removal,  it  had 
C.  23.  been    held   that  the  party  had   the 

(b)  SeeWoolrych  on  Legal  Time,  sessions  after  the  actual  removal.  See 
p.  92  ;  3  Burn,  J.,  "  Lord's  Day."   As  R.  v.  Recorder  of  Shrewsbury,  1  El.  « 
to  fractions  of  a  day  in  law,  Hardy  Bl.  711,718. 
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warrant  (e?),  Lord  Ellenborough  saying: — "  The  party 
appealing  was  within  six  days  after  he  was  actually  dam- 
nified. It  is  not  necessary  he  should  appeal  on  the 
wan-ant,  for  non  liquet  that  it  will  be  proceeded  upon." 
A  statute  required  that  an  action  for  anything  done  in 
pursuance  of  it  should  be  brought  within  three  months 
after  "  the  fact  committed"  An  action  of  trespass  for  « Fact  com- 
taking,  distraining  and  selling  the  plaintiff's  goods  under  mitted- 
a  warrant  of  distress  for  arrears  of  a  church-rate  in  pur- 
suance of  the  act,  was  held  rightly  brought  within  three 
months  after  the  sale(e).  The  Court  distinguished  this 
case,  in  which  the  seizure  of  the  goods  was  made  with  a 
view  to  their  detention  until  the  amount  should  be  paid, 
and  their  subsequent  sale,  if  it  should  not,  from  those 
cases  in  which  the  seizure  is  for  a  forfeiture  and  intended 
to  deprive  the  party  of  his  property  immediately.  In  the 
latter  class  of  cases  the  time  runs  from  the  seizure  (f). 

The  statute  24  Geo.  2,  c.  44,  s.  8,  required  that  any  « Act  com- 
action  against  a  justice  for  anything  done  in  the  execution  mittej-" 
of  his  office  should  be  commenced  within  six  calendar 
months  after  the  "act  committed''''  (g).    An  action  for  false 
imprisonment  was  held  to  have  been  commenced  in  time, 
the  plaintiff  having  been  discharged  from  prison  on  the 
14th  of  December,  and  the  writ  having  been  issued  on 
the  14th  of  June  (h). 

The  meaning  of  the   words  in   11   &   12  Viet  c.  43,  Matter  of  the 
limiting  the  period  of  prosecution  to  six  months  from  the  comPlaint- 

(d)  R.  v.  JJ.  Devon,  1  M.  &  S.  (g)  The  words  in  sect  8  of  11  & 

12  Viet.  c.  4-4,  are  "after  the  act 

:  (e)  Collins  v.  Rose,  5  M.  &  W.  complained  of  had  been  committed." 

1194;  Pease  v.  Chaytor,  3  B.  &  S.  (h)  Hardy  v.  Ryle,  9  B.  &  C.  603 ; 

620;  32  L.  J.,  M.  C.  121,  127.  Young  v.  Hipgon,  6  M.  &  W.  53. 

I  (/)  See  the  authorities  cited  in  When  the  cause  of  action  is  a  con- 

\Collins  v.  Rose.  And  if  goods  are  tinning  one,  by  imprisonment,  it  is 

found,  subjecting  the  party  having  sufficient  to  show  that  the  action 

jthem  in  his  possession  to  the  for-  was  commenced  within  six  months 

.feiture  of  them  for  receiving  them  of  the  end  of  the  imprisonment 

illegally,  the  day  on  which  they  are  Massey  v.  Johnson,  12  East,  67  ; 

jfound  will  be  presumed  to  be  the  Pic/cersgill  v.  Palmer,  B.  N.  P.  24  ; 

day  whereon   the  forfeiture  was  in-  Collins  v.  Rose,  supra  ;  see  Whitehouse 

curred  ;  R.  v.  Bass,  5  T.  R.  251.  v.  Fellowes,  10  C.  B.,  N.  S.  765. 
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time  "  when  the  matter  of  the  complaint,  &c.  arose,"  is 
that  proceedings  shall  be  taken  within  six  months  from 
the  time  when  the  liability  or  default  of  the  defendant 
was  complete,  and  the  remedy  given  by  the  statute  was 
capable  of  being  enforced  against  him.     Thus,  under  the 
Metropolitan  Building  Act,  1855,  expenses  incurred  by 
the  commissioners  in  respect  of  dangerous  structures  are 
payable  by  the  owner.     Payment  of  expenses  so  incurred 
having  been  demanded  of  the  owner  and  refused,  com- 
plaint was  made  before  a  magistrate  within   six  months    : 
from  the  refusal  to  pay,  but  after  six  months  from  the 
completion  of  the  work  which  caused  the  expenditure. 
It  was  held  that  "the  matter  of  complaint"  was  non- 
payment of  the  expenses,  and  therefore  the  time  ran  from   ] 
the  demand  and  refusal  of  payment,  not  from  the  com- 
pletion of  the  work  (z).     Under  "  the  Local  Government  ] 
Act,  1858"  (21  &  22  Viet.  c.  98,  s.  63)  the  Local  Board   ; 
of  Health   having  incurred  expenses,  for  repayment  of 
which  the  owner  of  a  house  is  liable,  and  such  expenses  j 
having  been  settled  and  apportioned  by  the  surveyor  (k), 
the  apportionment  is  to  be  binding,  unless,  within  three  -\ 
months  from  notice  of  the  apportionment,  the  owner  shall 
by  written   notice   dispute   the   same.      The   six  months 
under  the  11  &  12  Viet.  c.  43,  do  not  begin  to  run  until 
the  expiration  of  the  three  months  during  which  the  ap- 
portionment  can    be   disputed  (7).      An   information   for 
deserting  a  wife,  whereby  she  became  chargeable  to  the 
parish,  was  held  to  be  in  time  if  laid  within  six  calendar 
months  from  the  time  of  chargeability  (m). 

(i)  Labalmondiere   v.    Addison,    1  Wilkinson,  16  C.  B.,  N.  S.  189;  33 

El.   &   El.  41  ;  28  L.  J.,  M.  C.  25 ;  L.  J.,  M.  C.  161. 

and    see    R.  v.  Middlelon,    1    El.  &  (1)  Jacomb  v.  Dodgson,  3  B.  &  S. 

El.  98  ;   28  L.  J.,  M.  C.  41.  461  ;  32  L.  J.,  M.  C.  113. 

(A)  That  is,  as  to  the  proportion  (m)  Reeves  v.  Yeates,   1   H.  &  C. 

to  be  borne,  not  as  to  the  reasonable-  435;    31    L.  J.,    M.  C.    241;    diss. 

ness  of  the  expenses.    See  Bayley  v.  Bramwell,  B. 


DELEGATION  OF  AUTHORITY. 


57 


SECT.  10. — Of  the  Delegation  of  Authority. 

It  has  been  much  questioned  whether  the  Crown,  since 
the  stat.  27  Hen.  8,  c.  24,  s.  2,  can  delegate  to  a  subject 
the  power  of  appointing  a  justice  of  the  peace  (n).  Where 
by  charter  the  aldermen  of  a  borough  had  power  and 
authority  to  execute  by  themselves,  or,  in  their  absence, 
by  their  deputies,  the  office  of  aldermen,  and  the  charter 
then  directed  that  the  aldermen  for  the  time  being  should 
be  justices  of  the  peace  within  the  borough :  it  was  held 
that  this  charter  did  not  enable  the  aldermen  to  delegate 
their  office  of  justice,  and  therefore  that  a  deputy  alder- 
man was  not  a  justice  for  the  borough  (o).  And  it  may 
be  laid  down  as  a  general  rule  that  a  ministerial  officer 
may,  but  a  judicial  officer  cannot,  appoint  a  deputy  (p). 


(n)  Jones  v.  Williams,  3   B.  &  C. 
|762  ;  5  Dowl.  &  Ry.  654;   Arnold  v. 
\Gautsen,  8  Exch.  463,  475;  Arnold 
|T.  Dimsdale,  2  El.  &  Bl.  580. 
(o)  Jones  v.  Williams,  supra, 
(p)  Walsh  v.  Southworth  and  others, 
16  Exch.  150.  156  ;  per  Parke,  B.,  1 
I  Roll.  Ab.  591,  tit.  "  Deputie  ;"  see 
Com.  Dig.  "  Officer"  D.  2 ;  4 
jlnst.  126,   128;    Claridge  v.  Evelyn, 
B.  &  Aid.  87,  per  Holroyd,  J.  ; 
v.    iniliams,    2    Dowl.    N.   S. 
Recorder  appointing  deputy,  5 
6  Will.  4,  c.  76,  s.  103 ;  stipen- 


diary magistrate,  21  &  22  Viet.  c. 
73,  s.  13  ;  County  Court  Judge,  9  & 
10  Viet.  c.  95,  s.  20.  Where  a  judge 
is  interested,  neither  he  nor  hit  de- 
puty can  determine  the  cause  or  sit 
in  Court ;  Brooks  v.  The  Earl  of 
Rivers,  Hardr.  503  ;  and  see  Worsley 
v.  The  South  Railway  Company,  16 
Q.  B.  539  ;  ante,  p.  39.  As  to  ses- 
sions delegating  to  clerks  of  the 
peace  the  ascertaining  of  the  amount 
of  costs  to  be  paid,  see  Index,  tit. 
Costs. 
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SECT.  1.— On  the  General  Effect  of  the  Statute  11  fr  12 
Viet.  c.  43. 

General  effect    JN  the  present  chapter,  we  shall  take  a  view  of  the  pro- 
of 11  &  12  ...  f       •  "K  r    •  •    -I 
Viet.  c.  43.        ceedings  before  justices  preliminary  to  judgment  and  con- 
viction, but    before   doing   so,   we   propose   to   consider 
generally  the  applicability  and  effect  of  the  statute  11  &  12 
Viet.  c.  43  (a),  which  materially  influences  such  proceed- 
ings at  every  stage,  and  indeed  may  be  said  to  pervade  the 
law  relating  to  the  subject. 

This  statute  forms  one  of  a  series  known  as  Jervis'a 
Acts  (b),  from  their  having  been  framed  and  introduced 
into  parliament  by  Sir  John  Jervis,  formerly  Chief  Justice 
of  the  Court  of  Common  Pleas,  who  then  filled  the  office  of 
Attorney- General ;  it  is  entitled  "  An  Act  to  facilitate  the 
Performance  of  the  Duties  of  Justices  of  the  Peace  out  of 
Sessions  within  England  and  Wales  with  respect  to  Sum- 


fa)  The  whole  of  this  statute  will 
be  found  in  the  Appendix. 


(6)   II  &  12  Viet.  cc.  42,  43,  44. 
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mary  Convictions  and  Orders,"  and  recites,  that  it  would 
conduce  to  the  improvement  of  the  administration  of  jus- 
tice if  the  several  statutes  thereon  were  consolidated,  with 
such  additions  and  alterations  as  might  be  deemed  ne- 
cessary, and  that  such  duties  should  be  clearly  defined  by 
positive  enactment.  In  accordance  with  these  objects,  its 
provisions  simplify  and  render  uniform  the  procedure  be- 
fore justices  relating  to  summary  convictions  and  orders, 
prevent  technical  objections  from  being  taken  to  them, 
and  determine  with  certainty  many  questions  of  doubt  and 
difficulty  which  existed  at  the  time  of  the  passing  of  the 
statute. 

General  forms  are  also  given,  applicable  to  almost  every 
case  that  can  arise  (c),  and  numerous  statutes,  and  parts 
of  statutes,  are  repealed.  The  sections  are,  in  some  in- 
stances, general  in  their  terms,  referring  to  "all  cases  where 
an  information  shall  be  laid  "(rf);  but,  as  we  have  seen, 
these  words  still  seem  to  render  the  proceedings  liable  to 
the  express  requirements  of  the  statutes  on  which  they  are 
founded  (e) :  other  sections  in  terms  leave  the  proceedings 
subject  to  such  special  statutes,  e.  g.  informations  may  be 
laid  without  oath  "  unless  some  particular  act  of  parlia- 
ment shall  otherwise  require"  (/);  while  to  others  a 
retrospective  effect  is  expressly  given ;  thus  the  17th 
section,  regulating  the  forms  of  convictions,  enacts,  that 
"where  no  particular  form  of  conviction  is  or  shall  be 
given  by  the  statute  creating  the  offence  or  regulating  the 
prosecution  for  the  same,  and  in  all  cases  of  conviction 
upon  statutes  hitherto  passed,  whether  any  particular  form 
of  conviction  have  been  therein  given  or  not,"  it  shall  be 
lawful  for  the  justice  to  draw  up  his  conviction  according 
to  the  forms  in  the  schedule  (g}. 

(c)  See  R.  v.  Hyde,  16  Jur.  337  ;      ford  Railway  Company,  18  Q.  B.  343; 
21  L.  J.,  M.  C.  94,  S.  C.  21  L.  J.,  M'.  C.  193,  a  retrospective 

(d)  Sect.  1,  &'c.  effect  was  given  to  sect.   11,  regu- 

(e)  Ante,  p.  34,  n.  (a).  lating  the  time  for  laying  an  infor- 
(/)  Sect.  10,  and  see  sects.  11,       mation.      See    Re    Edmundson,     17 

12,  19,  21.  Q.  B.  67. 

(g)  In  R.  v.  The  Leeds  and  Brad- 


60  ON  THE  GENERAL  EFFECT  OF  11  &  12  VICT.  C.  43. 

Places  and  sta-       The  act  extends  to  England  and  Wales  and  the  town  of 

from  t^S      Berwick-upon-Tweed,  but  not  to  Scotland  or  Ireland,  or 

to  the  Isle  of  Man,  Jersey,  Guernsey,  Alderney  or  Sark, 

except  the  several  provisions  respecting  the  indorsement 

of  warrants  (h) ;  neither  is  it  to  alter  or  affect  the  provisions 

of  the  London  Police,  or  Metropolitan  Police  Acts ;  but 

the  forms  given  by  it  may  be  varied,  so  as  to  render  them 

applicable  to  the  Metropolitan  Police  Courts,  and  also  to 

the  courts  of  stipendiary  magistrates  (i). 

Matters  The  act  also  does  not  extend  to — 

the  "act!  '  1  •  Warrants  and  orders  for  the  removal  of  poor  persons 

Removal  of  the  chargeable  to  any  parish,  township  or  place  (k). 

Poor'  2.   Complaints  and  orders  made  with  respect  to  lunatics, 

or  the  expenses  incurred  for  the  lodging,  maintenance, 

medicine,  clothing  or  care  of  any  lunatic  or  insane  person. 

Excise,  cus-  3.  Informations,  complaints  or  other  proceedings  under 

toms,  stamps,     anv  statutes  relating  to  the  excise,  customs,  stamps,  taxes  or 

taxes  and  post-         J 

office.  post-office  (/). 

Bastardy.  4.  Complaints,  orders  and  warrants  in  matters  of  bas- 

tardy made  against  the  putative  father,  except  such  of  the 
provisions  as  relate  to  the  backing  of  warrants  for  com- 
pelling the  appearance  of  such  putative  father,  or  wan-ants 
of  distress,  or  to  the  levying  of  sums  ordered  to  be  paid, 
or  to  the  imprisonment  of  a  defendant  for  nonpayment  of 
the  same. 

Labour  of  fac-  5.  Proceedings  under  the  acts  of  parliament  regulating 
en'  or  otherwise  relating  to  the  labour  of  children  and  young 
persons  in  mills  or  factories  (m). 

(h)  Sect.  37  ;  ante,  p.  24,  et  seq.  of  excise,  although  there  are  other 

(t)  Sect.  33.  sections  in  the  same  statute  relating 

(Ar)  Sect.    35.     This    exemption,  toil.    A  conviction,  therefore,  under 

however,  does  not  include  an  order  4  &  5  Will.  4,  c.  85,  s.  8,  for  signing 

for  costs  of  maintenance  consequent  a  false  certificate   in  order  to  obtain 

on  an  order  of  removal,  and  there-  a  licence  for  the  sale  of  beer  drawn 

fore  a  complaint  of  the  nonpayment  up   according   to   the    form    in   the 

of  such  costs  must  be  made  within  schedule  to  11   &  12  Viet.  c.  43,  is 

six  months.     Hill  v.  Thorncroft,  30  valid.     R.  v.  Bakewell,  7  El.  &  Bl. 

L.  J.,  M.  C.  52.  848  ;   26  L.  J.,  M.  C.  150. 

(/)  This  exemption  does  not  apply  (m)  Sect.  35.     With  reference  to 

if  the    information    proceeds   on    a  these    exceptions,    it  has   been  ol>- 

section  not  relating  to  the  revenue  served    by    Mr.    Archbold,    in   his 
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There  is  a  class  of  cases  in  which  a  special  and  extra- 
ordinary duty  is  cast  upon  justices,  which  are  not  within 
the  act,  such,  for  instance,  as  in  the  case  of  forcible  entry, 
the  proceedings  upon  view  where  a  tenant  deserts  premises 
eaving  no  distress  to  countervail  the  arrears  of  rent,  the 
recovery  of  premises  by  the  landlord  upon  the  determina- 
tion of  the  tenancy,  the  view  and  proceedings  where  a 
lighway  is  to  be  stopped  up  or  diverted  and  the  binding 
over  of  persons  to  keep  the  peace  or  be  of  good  be- 
laviour  (»).  The  enforcing  payment  of  poor  and  highway 
rates  is  not  within  the  operation  of  the  act,  but  general 
brms  for  this  purpose  were  given  in  an  act  passed  in  the 
next  session,  12  &  13  Viet.  c.  14.  It  was  doubted 
whether  the  llth  section  of  11  &  12  Viet.  c.  43,  limiting 


second  edition  of  Jervis's  Acts,  p. 
87,  n.,  that  orders  of  removal  and 
unatics  orders  are  not  within  the 
scope  of  the  act,  because  they  are 
made  ex  parte,  and  their  truth  or 
validity  cannot  be  tried  out  of  ses- 
sions; convictions  for  offences  re- 
ating  to  the  excise,  customs,  stamps, 
taxes  and  post-office  are  excluded, 
>ecause  the  officers  in  these  depart- 
ments were  accustomed  to  and  had 
a  confidence  in  their  respective 
modes  of  proceeding,  which  they 
were  unwilling  to  exchange  for  any 
other.  "Bastardy  orders,"  he  adds, 
'  are  also  excluded  ;  and  any  person 
who  knows  and  understands  the 
aws  upon  that  subject,  and  the 
nature  of  the  forms  belonging  to  it, 
which  are  made  valid  by  act  of  par- 
iament,  will  readily  conceive  how 
much  better  it  is  to  adhere  to  the 
as  it  is,  and  its  forms,  than  to 
ntroduce  a  new  system  of  practice 
upon  the  subject.  As  to  convic- 
tions under  the  Factory  Acts,  the 
le  law  in  this  respect  is  now 
Dually  administered  by  the  factory 
inspectors,  who  have  a  concurrent 
urisdiction,  in  such  matters,  with 
:he  justices  of  the  peace.  And  these 
ractory  inspectors  were  so  used  to 
'.heir  own  mode  of  proceeding,  and 
as  they  conceived)  had  got  it  into 
liuch  admirable  working  order,  that 


they  begged  that  their  proceedings 
might  be  excluded  from  the  opera- 
tion of  this  act,  and  it  was  con- 
ceded to  them."  It  should  also 
be  remarked  that  the  statutes  re- 
lating to  the  matters  thus  excepted 
provide  forms,  which,  for  the  most 
part,  are  as  general  as  those  given 
by  the  act  in  question ;  see  8  £  9 
Viet.  cc.  85 — 94,  for  consolidating 
the  excise  and  customs;  12  &  13 
Viet.  cc.  1  &  90,  amalgamating  the 
departments  of  excise,  stamps  and 
customs,  under  the  general  name  of 
the  board  of  commissioners  of  in- 
land revenue  ;  15  &  16  Viet.  c.  61 
(excise);  16  &  17  Viet.  c.  107,  and 
schedule,  and  17  &  18  Viet.  c.  122 
(customs);  9  &  10  Viet.  c.  56,  and 
schedule  (taxes);  7  Will.  4  &  1 
Viet.  c.  36,  and  schedule,  and  3  &  4 
Vict.c.  96  (post-office);  8  &  9  Viet, 
c.  29,  and  schedule,  and  16  &  17 
Viet.  c.  104  (factory  children);  16 
&  17  Viet.  c.  97  (Pauper  Lunatics' 
Consolidation  Act),  by  sect.  127, 
the  penalties  are  to  be  recovered  in 
the  manner  provided  by  11  &  12 
Viet.  c.  43;  7  &  8  Viet.  c.  101,  and 
8  &  9  Viet.  c.  10,  and  schedule 
(bastardy);  9  &  10  Viet.  c.  66,  and 
10  &  11  Viet.  c.  33,  and  schedule 
(removal  of  paupers). 

(*)  Archbold's    2nd    edit,  of  the 
act,  pp.  138,  139. 


62  ON  THE  GENEKAL  EFFECT  OF  11  £  12  VICT.  C.  43. 

the  period  for  making  a  complaint,  &c.  to  six  calendar 
months  after  the  matter  of  complaint  arose,  extended  to 
proceedings  by  auditors  of  Poor  Law  districts  to  recover 
sums  certified  by  them  to  be  due  in  the  accounts  of  officers 
and  others ;  and  to  remove  such  doubts,  it  was  enacted 
by  12  &  13  Viet.  c.  103,  s.  9,  that  this  limitation  clause 
should  not  apply  to  such  proceedings,  but  that  they  should 
be  commenced  within  nine  calendar  months  (o).  The 
following  cases  are  within  the  statute,  so  far  as  it  is  capable 
of  application  to  them  :  proceedings  under  the  Master  and 
Servants  Act,  4  Geo.  4,  c.  34,  although  a  warrant  may  be 
issued  under  sect.  3  without  a  previous  conviction  or 
order  (p);  proceedings  under  the  stat.  20  Geo.  2,  c.  19, 
s.  3,  relating  to  the  discharge  of  apprentices,  although  the 
order  is  not  to  be  enforced  by  warrant,  orders  for  the  pay- 
ment of  church-rates  (9),  and  under  the  Local  Govern- 
ment Act,  1848,  (amending  the  Public  Health  Act, 
1848)  (r).  So,  an  adjudication  by  two  justices  under  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Railway 
Clauses  Consolidation  Act,  1845,  of  the  sum  (below  50/.) 
to  be  paid  by  a  railway  company  as  compensation  to  a 
party  whose  lands  have  been  injuriously  affected  by  the 
exercise  of  their  statutory  powers  is  an  order  within  1 1  & 
12  Viet.  c.  43,  s.  1,  and  is  bad  under  sect.  11  if  the 
complaint,  on  which  the  order  is  founded,  be  made  more 
than  six  calendar  months  after  the  cause  of  complaint 
arose  (s). 

The  following  pages  of  this  work  will  be  found  to  pre- 
sent, substantially  and  prominently,  the  general  law  relating 
to  summary  convictions,  and,  incidentally,  to  orders  made 
by  justices,  at  the  same  time  sufficient  of  the  former  law 

(o)  See  R.  v.  Tyrtohitt,  15  Q.  B.  461  ;  32  L.  J.,  M.  C.  113. 

249.  (*)    Re  Edmundson,  17  Q.   B.  67, 

(  p)   R.  v.   Geswnod,  2  El.  &   Bl.  and  R.  v.  Leeds  and  Bradford  Rail'.rny 

952;  Ex  parte  Allison,  lOExch.  561.  Company,     18    Id.   343;    21    L.   J., 

See  index,  Master  and  Servant.  M.  C.    193.     An    order,    therefore, 

(q]  Archbold,  ubi  supra, -pp.  137,  against  a  corporation  is  within  the 

1387  act. 

(r)  Jacomb  v.  Dodgson,  3  B.  &  S. 
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will  be  retained  to  enable  practitioners  to  apply  it  to 
the  exceptional  cases  lately  mention ed(£).  Where,  how- 
ever, the  provisions  of  the  new  act,  or  general  propositions 
resulting  therefrom,  are  stated,  they  must  be  taken  subject 
to  the  preceding  remarks,  and  therefore  as  inapplicable  to 
the  excepted  cases.  It  would  lead  to  almost  endless 
repetition,  and  to  some  confusion,  if  the  comparatively 
few  instances  excluded  from  the  statute  were  to  be 
expressly  noticed  throughout  the  work  whenever  they  do 
not  come  within  the  general  scope  of  its  observations. 

The  act  in  question  is  of  very  great  importance  con- 
sidered as  the  governing  act  upon  the  subject  of  summary 
convictions  and  orders,  for  its  provisions  have  been 
generally  incorporated  in  subsequent  penal  statutes  (u) ;  it 
is,  however,  to  be  regretted  that  several  of  such  statutes, 
although  passed  in  the  same  and  the  next  session  (a:), 
instead  of  referring  to  this  act  for  the  mode  of  procedure, 
re-enacted  its  provisions,  or  were  filled  with  clauses  and 
forms  inconsistent  with  it. 


(t)  Further  remarks  on  these  cases 
also  be  found  in  the  Appendix. 
(K)    12   &    13   Viet.   c.  12,  s.  86 
f mutiny);     14    &    15    Viet.    c.    79, 
34  (steam  navigation) ;    16  &   17 
fict.   c.  97,    s.    127    (lunatic);    16 
17  Viet  c.  128,  s.  S  (smoke  nui- 
nce). 

(x)  See  11  &  12  Viet.  c.  63 
(public  health);  11  &  12  Viet.  c. 
1-23  (nuisances);  11  &  12  Viet.  c. 
L07  (for  prevention  of  contagious 
liseases  among  animals);  12  &  13 
.'ict  c.  92  (cruelty  to  animals). 
Jy  the  Criminal  Law  Consolidation 


Acts  (24  &  25  Viet.  c.  96,  s.  120, 
and  c.  97,  s.  76)  every  offence 
thereby  made  punishable  on  sum- 
mary conviction  may  be  prosecuted 
as  directed  by  11  &  12  Viet.  c.  43 
(so  far  as  no  provision  is  made  by 
the  former  Acts  for  any  matter  or 
thing  which  may  be  required  to  be 
done  in  the  course  of  such  prose- 
cutions), and  all  the  provisions* 
11  &  12  Viet  c.  43  are  made  ap- 
plicable to  such  prosecutions  as  if 
they  were  incorporated  in  the  said 
acts. 
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SECT.  2. — Information  or  Complaint. 


Information, 
when  neces- 
sary. 


1.  When  necessary 64 

2.  Distinction  between  Informa- 

tion and  Complaint  .....  65 

3.  Effect  of,  in  giving  Jurisdiction  id. 

4.  When  it  must  be  received    . .  67 

5.  When  it  should  be  laid  ....  68 

6.  Before  whom id. 

7.  By  whom    id. 

8.  Against  whom      71 

Feme  covert    id. 

Infant id. 

Master  for  act  of  Servant  72 

Aiders  and  Abettors  ....  id. 


9.  When  one  Information  against 

several     73 

]  0.   When  in  Writing    id. 

11.  When  upon  Oath.' 74 

1 2.  In  presence  of  Magistrate . .  75 

13.  To  be  single    id. 

14.  Negativing  Exceptions   ....  76 

1 5.  Not  recited  in  Conviction  . .  id. 

16.  Variance  between,  and  Evi- 

dence    id. 

17.  Detaining  Party  charged  on  77 

18.  Justice  bound  to  proceed  upon  id. 


First.  It  is  requisite  in  all  summary  proceedings  of  a 
penal  nature  that  there  should  be  an  information  or  com- 
plaint, which  is  the  basis  of  all  the  subsequent  proceedings, 
and  without  which  the  justice  is  not  authorized  in  inter- 
meddling (y),  except  where  he  is  empowered  by  statute  to 
convict  on  view,  as  by  8  Hen.  6,  c.  9,  for  forcible  detainers ; 
19  Geo.  2,  c.  21,  s.  2,  against  profane  swearing;  5  Geo. 
4,  c.  83,  s.  3,  for  certain  offences  by  vagrants ;  3  Geo.  4, 
c.  126,  s.  132,  the  General  Turnpike  Act;  5&  6  Will. 
4,  c.  50,  s.  78,  for  certain  offences  against  the  Highway 


(y)  1  Smith's  Leading  Cases,  3876, 
n.  ;  1  Wms.  Saund.  262,  n.  (1);  R. 
v.  Justices  of  Buckinghamshire,  3  Q. 
B.  800,  807  ;  R.  v.  Bolton,  ]  Id.  66  ; 
R.  v.  Fuller,  1  Ld.  Raym.  509 ;  per 
Parke,  B.,  in  R.  v.  Mi'llard,  17  Jur. 
400;  22  L.  J.,  M.  C.  108,  S.  C.; 
Brookshaw  v.  Hopkins,  Lofft.  240 ; 
R.  v.  Hareby,  Andr.  361  ;  R.  v.  Bir- 
nie,  1  Moo.  &  R.  160,  5  C.  &  P.  206; 
Stevens  v.  Clark,  1  Car.  &  M.  509. 
The  same  principle  applies  to  other 
limited  jurisdictions  created  by  sta- 
tute ;  thus,  a  presentment  is  the 
foundation  of  the  jurisdiction  of  the 
commissioners  of  sewers,  and  if  there 
be  not  one,  their  rate  is  void  ;  Win- 
gate  \.  Wait,  6  M.  &  W.  745.  See 
also  Doe  v.  The  Bristol  and  Exeter 
Railway  Company,  Id.  320 ;  R.  v. 
Croke,  Cowp.  26  ;  Christie  v.  Unwin, 
11  A.  &  E.  373;  R.  v.  Hartley 


Whitney  Union,  1  Q.  B.  677.  As  to] 
presentment  by  justices,  see  5  &  8j 
Will.  4,  c.  50,  s.  1,  and  R.  v.  Inha- 
bitants of  Mawgan,  8  A.  &  E.  496; 
also  sect.  85  and  Wright  v.  Or 
of  Frant,  4  B.  &  S.  118;  32  L.  J., 
M.  C.  204.  Where  prisoners  were 
apprehended  and  charged  before  a 
magistrate  with  felony  (under  sect. 
10  of  24  &  25  Viet.  c.  97),  but  be- 
ing remanded,  they  were  afterwards 
charged  with  a  misdemeanor  only 
(under  sect.  52  of  the  same  statute) 
without  any  fresh  information  being 
laid,  and  no  objection  was  taken  on 
this  ground  until  after  the  case  had 
been  heard  on  its  merits,  it  was  held 
that  the  justices  had  jurisdiction  to 
convict  of  the  latter  offence.  Turner 
v.  The  Postmaster -General,  34  L.  J., 
M.  C.  10. 
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Act  (z),  and  by  26  &  27  Viet.  c.  93,  s.  3,  in  the  case  of 
reservoirs  constructed  under  the  Waterworks'  Clauses  Act 
being  in  a  dangerous  state. 

The  proceeding  which  forms  the  groundwork  of  a  con- 
viction is  termed  "laying"  or  "exhibiting  an  information," 
while  the  similar  proceeding  for  the  obtaining  of  an  order 
of  justices  is  termed  "  making  a  complaint "  (a).  This  dis- 
tinction is  preserved  throughout  the  stat.  11  &  12  Viet.  c. 
43,  and  will  be  followed  in  the  present  work. 

A  sufficient  information  by  competent  persons,  relating 
to  a  matter  within  the  magistrate's  cognizance,  gives  him 
urisdiction,  irrespective  of  the  truth  of  the  facts  contained 
it.     His  authority  to   act  does  not  depend  upon  the 
eracity  or  falsehood  of  the  statements,  or  upon  the  evi- 
ence  being  sufficient  or  insufficient  to  establish  the  corpus 
ielicti  brought  under  investigation,  and  he  will  be  protected 
Ithough  the  information  may  disclose  no  legal  evidence  or 
purport  to  be  founded  upon  inadmissible  evidence  or  upon 
nixed  allegations  of  law  and  fact  (£>)• 

As  on  the  one  hand  the  information  is  not  invalidated 
>y  reason  of  the  statements  being  false,  so,  on  the  other,  it 
not  be  rendered  valid  by  the  testimony  offered  in  sup- 
>rt  of  it,  for  the  office  of  the  evidence  is  to  prove,  not  to 
.pply,  a  legal  charge  (c). 

The  adjudication  of  the  justices  is  confined  within  the 
its  of  the  information  or  complaint  (d).     Thus,  where, 
an   application   for   sureties  to   keep   the   peace,  an 
lilt  as  well  as  a  threat  was  proved,  and  the  justices  not 
ly  ordered  the  defendant  to  find  sureties,  but  also,  not- 


Distinction  be- 
tween informa- 
tion and  com- 
plaint. 


Effect  of  infor- 
mation in 
giving  juris- 
diction. 


Limits  the 
adjudication. 


:)  As   to   convictions   on  view, 
Jones  v.  Owen,  2  D.  &  R.  600 ; 
v.  Jones.  12  A.  &  E.  684;   Kixon 
Kanney,  1  Q.  B.  747. 

(a)  The  distinction   between  or- 
STS  and  convictions  is  pointed  out 
i  the  chapter  on  Convictions. 

(b)  Cave  v.  Mountain,  1  M.  &  G. 
57,  264,  n.  ;  R.  v.  Rntherham,  3  Q. 

.776;  R.  v.  Bolton,  1  Id.  66,  75  ; 
tills  v.  Collett,  6  Bing.  85  ;  R.  v. 
••idwell,  1  Den.  C.  C.  222 ;  17  L.  J., 

P. 


M.  C.  99.  In  Sir  Edward  Clere's 
case,  Cro.  Eliz.  130,  the  court  said, 
"  If  a  man  be  accused  to  a  justice 
of  peace  of  an  offence  for  which  he 
causeth  him  to  be  arrested  by  his 
warrant,  although  the  accusation  be 
false,  yet  he  is  excusable." 

re)  R.  v.  Wheatman,  Doug.  435; 
Wile*  v.  Cooper,  3  A.  &  E.  524,  531. 

(d)  As  to  variance  between  the 
evidence  and  information,  see  post, 
p.  76. 
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withstanding  the  protest  of  the  complainant,  convicted  the 
defendant  of  the  assault,  a  certiorari  was  granted  for  the 
purpose  of  quashing  the  conviction.  Mr.  Justice  Erie 
said : — "  It  is  clear  that  the  party  assaulted  has  a  choice  of 
several  remedies,  civil  as  well  as  criminal.  He  may  pro- 
ceed by  action  or  by  indictment,  or  he  may  apply  for  a 
summary  conviction  under  the  statute  (9  Geo.  4,  c.  31,  s. 
27),  and  if  he  applies  for  the  latter,  he  is  barred  from  any 
further  proceedings.  I  am  of  opinion  that  the  justices  had 
no  jurisdiction  to  convict  summarily  of  an  assault,  when,  as 
in  the  present  case,  it  is  clear  that  the  complainant  did  not 
call  upon  them  to  exercise  that  jurisdiction.  I  agree  that 
when  it  is  left  in  doubt  whether  or  not  the  complainant 
wished  for  an  adjudication,  every  intendment  must  be  made 
in  favour  of  the  justices"  (e). 

On  an  information  (under  the  5  Geo.  4,  c.  83,  s.  4)  for 
being  found  at  night  in  a  dwellinghouse  for  the  purpose  of 
feloniously  stealing  certain  provisions,  the  justices  found 
that  the  defendants  were  in  the  house  of  A.  B.,  with  his 
servants,  for  the  purpose  of  joining  in  the  taking  and  con- 
suming of  provisions  which  were  his  property,  and  without 
his  knowledge  or  consent ;  the  conviction  was  quashed,  on 
the  ground  that  it  did  not  find  that  which  was  charged  in 
the  information  (/) ;  and  where  a  defendant  was  summoned 
on  a  charge  of  being  drunk  and  guilty  of  riotous  behaviour, 
under  10  &  11  Viet.  c.  89,  s.  29,  and  the  magistrates 
convicted  him  of  drunkenness,  under  21  Jac.  1,  c.  7,  the 
conviction  was  held  to  be  bad  (g).  So,  on  a  summons 
under  the  Metropolitan  Police  Act,  to  answer  for  an 
assault  upon  a  constable  in  the  execution  of  his  duty,  the 

(e)  R.  v.  Deny  and  others,  2  L.  M.  the   opinions  of  two  judges  in  R 

&  P.  230;    15  Jur.  227;  20  L.  J.,  Thompson,  30  L.  J.,  M.  C.  19.     ! 

M.   C.    189,   S.   C.;    and   see   R.   v.  also  Turner  v.  Postmaster- Gem-mi,  31 

Soper,  3  B.  &  C.  857.  Id.  10,  ante,  p.  64,  n.  (;/) ;  and  (»VMn 

(/)  Kirfdn  and  others  v.  Jenkins,  v.  Hall,  2   H.  &  N.  379;  27  L.  J., 

32  L.  J.,  M.  C.  140.     Affidavits  are  M.  C.  78. 

admissible  for  the  purpose  of  show-  (g)  Martin  v.  Fridgeon,  1  !'•  ^  '• 

ing  what  evidence  was  given;    Wil-  778  ;  28  L.  J.,  M.  C.  179;   anil  *< 

kinson  v.    Button,    3    B.  &  S.  821;  Loden  v.  Cray,  7  L.  T.,  N.  S.  324. 
32   L.  J.,   M.   C.   152,  overruling 
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defendant  cannot  be  convicted  of  a  common  assault  under 
24  &  25  Viet.  c.  100,  s.  42  (A),  the  effect  of  the  charge  as  well 
as  the  statute  being  different  (i).  But,  on  an  information 
charging  an  assault,  the  justices  may  convict  of  that  offence, 
although  evidence  is  given  which,  if  true,  would  show  that 
a  rape  had  been  committed  on  the  informant  (k). 

As  it  is  the  duty  of  justices  to  enforce  those  acts,  the  exe-  when  the  in- 
cution  of  which  is  referred  to  them,  they  cannot  properly 
refuse  to  receive  an  information  regularly  brought  before 
them,  and  upon  such  refusal  the  Court  of  Queen's  Bench 
will  issue  a  mandamus  or  grant  a  rule  (7)  to  compel  them 
to  receive  it  (m}.  Formerly,  if  justices  were  compelled  by 
mandamus  to  do  an  act,  and  it  turned  out  after  all  that  the 
act  was  one  which  they  could  not  do  legally,  they  were 
liable  to  an  action ;  and,  therefore,  where  they  had  reason- 
able ground  for  doubting  their  jurisdiction,  the  Court  would 
not  compel  them  to  act  (n) ;  but  no  responsibility  is  now 
incurred  by  them  for  anything  done  in  obedience  to  a  pe- 
remptory writ  of  mandamus  (o)  or  a  rule  in  the  nature  of  a 
mandamus  ( p\  Alluding  to  this  alteration  in  the  law,  Mr. 
Justice  Coleridge  observed  in  a  recent  case : — "  In  con- 
sequence of  the  stat.  11  &  12  Viet.  c.  44,  by  which  justices 
protected  when  they  act  in  obedience  to  the  process  of 
[this  Court,  the  burden  is  shifted ;  we  may  issue  our  process 
jto  the  justices,  even  where  the  law  is  not  quite  clear,  and 
the  person  to  be  affected  by  the  act  commanded  may  try 

ic  question  by  resisting  the  order  of  justices"  (9).  The  acts 


R.  v.  Brickhall,  33  L.  J.,  M. 
RC.  156. 

(i)  Per  Crompton,  J.,  in  Turner  v. 
Pottmaster-General,  34  L.  J.,  M.  C. 
10—12. 

Wilkinson  v.  Button,  supra.  As 
'  variance  between  the  information 

the  evidence,  see  post,  p.  76. 
(/)  Under  1 1  &  1 2  Viet.'  c.  44,  s.  5. 
(m)   R.   v.    AVu-fon,    1   Stra.  413  ; 
v.  Tod,   Id.  530 ;   R.  v.  Benn,  6 
T.  R.   198.     See  also  4  Hen.  7,  c. 
12.     The  subject  of  declining  juris- 
tion  is  discussed,  post,  p.  78. 


(n)  R.  v.  //.  Buckinghamsh.,  2  D. 
&  R.  689;  1  D.  &  R.  M.  C.  369; 
1  B.  &  C.  485,  S.  C. ;  Ex  parte  Ful- 
der,  8  Dowl.  535  ;  R.  v.  Godolphin, 
8  A.  &  E.  338. 

(o)  6  &  7  Viet.  c.  67,  s.  3. 

(p)  11  &  12  Viet.  c.  44,  s.  .J. 

(q)  R.  v.  Cotton,  15  Q.  B.  574. 
In  R.  v.  Brown,  13  Q.  B.  654,  the 
court  held  the  question  to  be  too 
doubtful  to  be  decided  upon  a  rule, 
and  left  the  applicants  to  move  for 
a  mandamus  or  to  try  the  question 
by  appeaJ. 

2 
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conferring  authority  upon  justices  vary  in  the  terms  used 
for  that  purpose  :  by  some  they  are  "  authorized  and  em- 
powered;" by  others  "authorized,  empowered  and  re- 
quired," or  "  enjoined"  (r).  Some  statutes  inflict  a  penalty 
upon  the  refusal  to  receive  an  information,  for  which  an 
action  may  be  brought  (s). 

When  it  The  information,  as  we   have   seen,  must  be  laid,  or 

should  be  laid.  COmplaint  made,  within  the  time  limited  by  the  particular 
statute  on  which  it  is  founded ;  if  no  period  is  fixed  by 
the  statute,  it  must  be  within  six  calendar  months  from 
the  time  when  the  matter  of  the  information  or  complaint 
arose  (f).  Care  must  be  taken  that  it  is  not  laid  prema- 
turely, as  by  some  statutes  an  interval  must  elapse  before 
any  prosecution  (w). 

Before  whom.  The  information  must  be  laid  before  a  magistrate  having 
jurisdiction  over  the  subject  of  the  charge  (#).  One  justice 
is  competent  to  receive  it,  except,  as  it  seems,  when  the 
statute  on  which  the  information  is  founded  expressly  re- 
quires it  to  be  laid  before  two  justices  (y). 

By  whom.  It  may  be  laid  by  the  informant  in  person  or  by  his 

counsel  or  attorney,  or  other  person  authorized  in  that  be- 
half (z).  By  15  &  16  Viet.  c.  61,  s.  3,  any  officer  of  inland 
revenue  or  any  person  authorized  by  the  commissioners  of 
inland  revenue,  or  the  solicitor  of  inland  revenue  in  that  be- 
half, may  prosecute,  conduct  or  defend  any  complaint,  in- 


(r)  19Geo.  2,  c.  22;  27  Geo.  2, 
c.  8,  s.  5  ;  32  Geo.  2,  c.  16,  s.  18  ; 
14  Geo.  3,  c.  44 ;  49  Geo.  3,  c.  65, 
relating  to  the  customs ;  50  Geo.  3, 
c.  41,  s.  21,  the  Hawkers  and  Ped- 
lers  Act,  and  many  others. 

(*)  Smith  v.  Langham,  2  Sh.  234, 
was  an  action  for  a  penalty  of  100/. 
against  a  justice  for  having  refused 
to  administer  an  oath  to  an  informer, 
under  22  Car.  2,  c.  1,  s.  11  ;  and  see 
Skin.  61.  Such  penalties  are  more 
common  in  older  acts,  but  are  also 
found  in  various  modern  statutes,  as 
12  Geo.  2,  c.  29,  s.  9;  28  Geo.  3,  c. 
17,  s.  4,  &c. 

(0  Ante,  p.  50.  11  &  12  Viet, 
c.  43,  s.  11;  12  &  13  Viet.  c.  103, 


s.  8.  See  Re  Edmundson,  17  Q-  B. 
67,  S.  C,  R.  v.  Leeds  and  Bradford 
Company,  18  Id.  343  ;  21  L.  J.,  M. 
C.  193;  Dowell  v.  Beningjicld,  Car. 
&  Marsh.  9;  see  the  Metropolitan 
Police  Act,  2  &  3  Viet.  c.  71,  ss. 
38,  44 ;  R.  v.  Tyrwhitt,  15  Q.  B. 
249. 

(M)  As  by  19  Geo.  3,  c.  50,  s.  2, 
relating  to  frauds  by  distillers. 

(x)  Ante,  p.  17  et.  seq.  Sec  ante, 
p.  34,  as  to  the  conviction  being  by 
a  different  magistrate  from  the  one 
who  receives  the  information. 

(y)  11  &  12  Viet.  c.  43,  s.  29;  ft. 
v.  Griffin,  9  Q.  B.  155. 

(z)  11  &  12  Viet.  c.  43,  s.  10. 
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ormation  or  other  proceeding  to  be  heard  before  any  justice 
r  justices  of  the  peace  in  any  part  of  the  United  Kingdom 
elating  to  any  duty  or  matter  under  the  care  or  mauage- 
nent  of  the  said  commissioners,  whether  such  person  be  an 
ttorney,  solicitor,  advocate  or  writer  to  the  signet  in  any 
Jourt  of  Law  or  Equity  or  not,  anything  in  any  act  to  the 
ontrary  thereof  notwithstanding.  Generally  any  person  may 
e  informer  (a),  but  sometimes  the  statute  giving  the  penalty 
Hows  only  particular  persons  to  inform  (6).  In  some  cases 
f  injury  to  private  property,  where  the  penalty  is  intended 
s  a  compensation  to  the  owner,  and  in  which  the  dissent 
f  the  owner  is  essential  to  constitute  the  offence,  (as  on  the 
ormer  stat.  of  5  Geo.  3,  c.  14,  for  the  protection  of  private 
isheries,)it  is  requisite  that  either  the  information  should  be 
aid  on  behalf  of  the  owner,  or  some  other  proof  of  his  dis- 
ent  adduced  along  with  the  charge,  although  the  statute 
tself  may  not  profess  in  terms  to  make  that  a  condition, 
or,  unless  it  appears  that  the  owner  dissented  from  the  act, 
t  does  not  amount  to  an  offence.  It  is  now  therefore 
led,  that,  in  every  conviction  of  this  nature,  the  proceed- 
ng  before  the  magistrate  must  be  at  the  instance  of  the 
owner  (c).  Such  a  conviction  therefore  cannot  be  founded 
upon  the  information  of  a  common  informer (d). 

The  complaint  for  a  fraudulent  removal  of  goods  is  re- 
[u'ired  by  11  Geo.  2,  c.  19,  s.  4,  to  be  made  in  writing  by 
he  landlord,  his  bailiff,  servant  or  agent,  and  where  it  did 
not  appear  on  the  face  of  the  adjudication  or  commitment 
hat  it  had  been  so  made,  the  party  committed  under  it  was 
discharged  (e). 

In  some  cases,  however,  the  information  need  not  be  at  the 

(a)  Esp.  Penal  Statutes,  11.  1  Chit.  147,  S.  C. ;  R.  v.  Harpur,  1 

(b)  See  R.  v.  Hicks,  4  El.  &  Bl.       D.  &  R.    222  ;    1    D.  &  R.,  M.  C. 
33;  24  L.  J.,  M.  C.  94,  where  it       67.     And  see  R.  i.  Corden,  4  Burr. 

was  held,  upon  the  construction  of  2279  ;   Bosc.   17;  R.  v.  Edward*,  1 

I  ?rquay  Market  Act  (15  &  16  East,  278,  281. 

Viet.  c.   cxxsviii,   s.   31),    that   an  (d  )  And  see  1  East,  281,  in  arg. 

information    for  penalties   incurred  (e)  R.  v.  Fuller,  2   D.  &   L.  98 ; 

under  it  could  be  laid  only  by  the  Cutter  v.  Wilton,  3   M.  &  W.  411  ; 

narket  company.  R.  v.  Davit,  5  B.  &  Ad.  551. 

(c)  R.  v.  Daman,  2  B.  i  A.  378  ; 
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instance  of  the  aggrieved  party,  even  although  the  penalty 
or  some  part  of  it  is  to  be  paid  to  him,  and  the  summary 
conviction  is  to  protect  the  offender  from  other  pro- 
ceedings, as  under  24  &  25  Viet.  c.  96,  s.  33,  for  stealing 
growing  trees  (f ).  An  information  for  trespass  in  search 
of  game  need  not  be  at  the  instance  of  a  party  interested 
in  the  land  or  game  (<?).  An  information  may  be  laid  by 
a  common  informer  against  a  pawnbroker  for  not  stating 
truly  on  the  ticket  the  sum  advanced  on  goods  pledged  (A). 
Sometimes  the  information  can  be  laid  only  by  the  Attorney 
or  Solicitor  General,  as  under  2  &  3  Viet.  c.  12,  s.  4,  for 
omitting  to  print  upon  books  the  printer's  name,  &c.  (i). 
The  written  consent  of  the  corporation  of  Trinity  House, 
or  of  the  Lord  Warden  or  his  lieutenant,  was  required 
before  proceedings  were  taken  to  recover  penalties  under 
the  Pilot  Act,  6  Geo.  4,  c.  125,  ss.  76, 


(/)  Tarry  v.  Newman,  15  M.  &  W. 
645 ;  15  L.  J.,  M.  C.  106,  cited  and 
approved  of  by  Hill,  J.,  inCaswellv. 
Morgan,  1  El.  &  El.  809  ;  28  L.  J.,  M. 
C.  209.  Unless,  however,  the  party 
grieved  make,  authorize  or  ratify 
the  complaint,  his  remedy  by  action, 
it  seems,  is  not  barred  by  reason  of 
the  conviction.  See  per  Parke,  B., 
in  Tarry  v.  Newman,  15  M.  &  W. 
654.  That  case  was  decided  on  7 
&  8  Geo.  4,  c.  29,  s.  39,  but  the 
language  is  the  same  in  sect.  33  of 
24  &  25  Viet.  c.  96. 

(g)  Midleton  v.  Gale,  8  A.  &  E. 
155  ;  Morden  v.  Porter,  7  C.  B.,  N. 
S.  641  ;  29  L.  J.,  M.  C.  213. 

(h)  39  &  40  Geo.  3,  c.  99;  Cos- 
well  v.  Morgan,  1  El.  &  El.  809  ;  28 
L.  J.,  M.  C.  208. 

(j)  See  R.  v.  Johnson,  8  Q.  B. 
102,  in  which  case  it  was  held,  that 
where  a  statute  creating  offences  is 
in  part  repealed,  and  the  residue  is 
to  be  construed  as  one  act  with 
the  repealing  act  by  which  new 
offences  are  created,  a  clause  in 
such  subsequent  act,  providing  that 
all  proceedings  for  penalties  shall 
be  in  the  name  of  the  attorney- 
general,  does  not  apply  to  pro- 
ceedings for  offences  created  l>y  the 
first  act.  See  also  lioyce  v.  Higgins, 


14  C.  B.  1.  Proceedings  for  penal- 
ties relating  to  lotteries,  under  42 
Geo.  3,  c.  119,  must  be  in  the  name 
of  the  attorney-general,  and  by  ac- 
tion, whether  they  are  private  or 
state  lotteries.  R.  v.  Tuddenham, 
9  Dowl.  937.  See  also  8  &  9  Viet, 
c.  74,  s.  4. 

(fr)  Repealed  by  17  &  18  Viet  c. 
120.  See  17  &  18  Viet.  c.  104,  Parts 
5,  15,  330—388.  See  also  Chuney  v. 
Payne,  1  Q.  B.  712,  where  it  was 
held,  with  reference  to  the  form  of 
conviction  given  by  the  statute,  6 
Geo.  4,  c.  125,  that  such  consent  need 
not  appear  on  the  face  of  the  pro- 
ceedings. Under  the  Smoke  Nui- 
sance Act  (16  &  17  Viet.  c.  128, 
s.  5),  no  information  is  to  be  laid 
except  by  the  authority  of  the  secre- 
tary of  state,  or  of  the  commis- 
sioners of  police.  See  proceedings 
under  the  act  relating  to  the  car- 
riage of  passengers  by  sea  (15  & 
16  Viet.  c.  44,  s.  72).  In  Cole  v. 
Coulton,  2  El.  &  El.  695;  29  L. 
J.,  M.  C.  125,  an  information  waa 
laid  by  a  clerk  to  commissioners 
under  the  Town  Police  Act  (10  & 
11  Viet.  c.  89,  s.  35),  which  cn.icl  • 
that  the  penally  shall  l>c  awarded  in 
the  corporation  of  the  town  or  the 
commissioners,  according  as  the  j.io- 
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Under  a  statute  requiring  the  complaint  to  be  made  by 
the  overseers,  the  Court  held  it  sufficient  for  one  overseer 
to  make  it  on  behalf  of  himself  and  the  other  (I). 

A  married  woman  may  be  convicted  on  a  penal  statute  Against  whom, 
if  she  has  committed  an  offence  without  the  coercion, 
actual  or  implied,  of  her  husband  (m) ;  and  it  is  not 
necessary  that  her  husband  should  be  joined  in  the  con- 
viction. This  was  so  decided  in  the  case  of  a  conviction  Feme  covert, 
on  9  Geo.  2,  c.  23,  for  selling  gin,  to  which  exception  was 
taken  that  the  defendant  appeared  to  be  a  feme  covert,  and 
therefore  could  make  no  contract  for  the  sale,  or  that  if 
she  could  be  convicted  of  the  offence,  the  husband  ought 
to  have  been  joined  for  conformity.  But  it  was  held,  that 
the  conviction  was  right,  for  it  was  an  offence  which  the 
woman  might  commit  alone  («). 

An  infant  may  be  convicted  on  a  penal  statute,  provided  Infant, 
he  was  sufficiently  doli  capax  to  incur  responsibility  (o). 


ceedings  for  the  penalty  shall  be 
taken  on  behalf  of  one  or  the  other. 
The  clerk  had  no  authority  other- 
wise than  from  having  published  by 
order  of  the  commissioners  a  notice 
that  the  section  in  the  Town  Police 
Clauses  Act,  1S47,  against  alehouse- 
keepers  allowing  prostitutes  to  as- 
semble in  their  houses,  would  be 
enforced  in  the  town.  Cockburn, 
C.  J.,  held  that  the  offence  was 
against  public  policy,  and  therefore 
any  one  might  be  the  informer  so 
long  as  he  professed  that  the  penalty 
should  enure  to  the  benefit  of  one 
of  the  parties  named,  and  Cromp- 
ton,  J.,  was  of  opinion  that  the 
authority  of  the  commissioners  to 
prosecute  sufficiently  appeared  from 
the  facts. 

(/)  R.  v.  Bedingham,  5  Q  B.  653. 
By  succeeding  overseers.  East  Dean 
\.  Ei-erett,  30  L.  J.,  M.  C.  117.  It 
is  not  necessary  to  have  the  consent 
of  the  Board  of  Guardians  for  pro- 
ceeding against  a  man  for  running 
away  and  leaving  his  wife  charge- 
able to  the  parish,  R.  v.  Mirehouse, 
32  L.  J.,  M.  C.  90. 

(i»)  R.  v.  Cruse,  8  C.  &  P.  541. 

(*)  R.  v.  Crofts,  2  Str.  1120.      A 


married  woman  might  formerly  have 
been  convicted  of  recusancy,  Hob. 
96;  11  Co.  61  ;  Foster's  case ;  post, 
"  Distress."  See  also  Russell  on 
Crimes,  by  Greaves  (3rd  edition), 
vol.  i.  p.  20,  as  to  the  liability  of 
married  women  to  answer  for  of- 
fences against  the  criminal  law ; 
and  4  Bla.  Com.  308 ;  Marshall  v. 
Rutton,  8  T.  R.  545  ;  R.  v.  Rabson, 
31  L.  J.,  M.  C.  22  :  R.  v.  Wardroper, 
29  Id.  116  ;  and  R.  v.  Smith,  27  Id. 
204.  By  the  Customs  Consolidation 
Act  (16  &  17  Viet.  c.  107,  s.  288), 
where  any  married  woman  shall  be 
convicted  before  any  justice  of  any 
offence  against  that  or  any  other  act 
relating  to  the  customs,  she  shall,  in 
default  of  paying  any  penalty  she 
may  have  incurred,  be  liable  to  be 
committed  to  prison. 

(o)  See  Gray  v.  Cookson  and 
another,  16  East,  13,  27,  28;  R.  v. 
Evered,  Cald.  26;  R.  v.  Sutton,  3 
A.  &  E.  597;  Kitchen  v.  Shaw,  6 
Id.  729,  732,  733 ;  ft.  v.  Chillesford, 
4  B.  &  C.  94 ;  Gylbert  v.  Fletcher, 
Cro.  Car.  179;  Com.  Dig.  Enfant 
(b.  6);  Wood  v.  Fenwick,  10  M.  & 
W.  195,  203;  R.  v.  Lord,  12  Q.  B. 
757,  761.  In  the  last  cited  case  the 
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Master  for  act 
of  servant. 


Aiders  and 
abettors. 


The  general  rule  of  law  is,  that  no  one  can  be  made 
criminally  responsible  for  the  acts  of  third  persons  (p), 
but  in  some  cases  a  man  may  be  brought  within  a  penal 
statute  by  the  acts  of  his  agents  or  servants.  The  employ- 
ment of  an  agent  in  the  defendant's  usual  course  of  business 
is  sufficient  evidence  in  such  cases,  whence  the  magistrates 
may,  if  they  think  fit,  presume  that  such  an  agent  was 
authorized  to  do  the  prohibited  act  with  which  it  is  sought 
to  charge  the  principal  (q). 

Persons  aiding,  abetting,  counselling  or  procuring  the 
commission  of  any  offence  punishable  on  summary  con- 
viction may  be  convicted  either  with  the  principal,  or  be- 
fore or  after  his  conviction,  and  are  liable  to  the  same 


court  held,  that  a  contract  by  an 
infant,  binding  him  to  serve  during  a 
certain  time  for  wages,  but  enabling 
the  master  to  stop  the  work  when- 
ever he  chose,  and  to  retain  the 
wages  during  the  stoppage,  was 
wholly  void,  as  not  being  beneficial 
to  the  infant;  and  a  conviction, 
(under  4  Geo.  4,  c.  34,  s.  3,)  for 
absenting  himself  from  service, 
under  such  contract,  was  quashed. 
See  also  1  Russell  on  Crimes  (3rd 
edition),  p.  1,  as  to  the  liability  of 
infants  to  answer  for  criminal  of- 
fences ;  2  Hawk.  P.  C.  (7th  edition), 
p.  39;  1  Hale,  P.  C.  20 ;  4  Bac. 
Ab.  352  (Infancy,  H).  In  misde- 
meanors (and  probably  the  same 
rule  will  be  found  to  prevail  with 
regard  to  offences  punishable  on 
summary  conviction)  an  infant  is 
privileged  by  reason  of  his  nonage, 
if  the  offence  charged  be  a  mere 
non-feasance  (unless  it  be  such  a 
matter  as  he  is  bound  to  do  by  rea- 
son of  tenure  or  the  like,  as  to  re- 
pair a  bridge,  &c.,  R.  v.  Button,  B 
A.  &  E.  597),  because  laches  shall 
riot  be  imputed  to  him.  But  for 
any  notorious  breach  of  the  peace, 
as  riot,  battery,  or  for  perjury  or 
cheating,  or  the  like,  he  is  equally 
liable  as  a  person  of  full  age,  if  he 
had  discretion  to  do  the  act  witli 
which  he  is  charged,  or,  in  other 
words,  was  t/uli  rii/m.r.  An  infant 
is  liable  also  civilly  for  trespass  or 
any  toit  independent  of  contiact. 


Burnard  v.  Haggis,  14  C.  B.,  N.  S. 
45;  32  L.  J.,  C.  P.  189;  Bartlett 
v.  Wells,  1  B.  &  S.  836;  31  L.  J., 
Q.  B.  57;  and  Wright  v.  Leonard,  11 
C.  B.,  N.  S.  258  ;  30  L.  J.,  C.  P.  365. 

(7?)  See  per  Crompton,  J.,  Ih'urne 
v.  Carton.  2  El.  &  El.  66 ;  28  L.  J., 
M.  C.  216. 

(17)  Attorney-General  v.  Sid/litii,  1 
C.  &  J.  220;  Attorney-General  v. 
Riddle,  2  Id.  493;  Attorney -General 
v.  Surges,  Bunb.  223 ;  Mitchell  v. 
Torup,  Parker's  Rep.  227  ;  Hern  v. 
Nichols,  1  Salk.  289  ;  Smith's  Merc. 
Law,  by  Dowdeswell,  159  (5th  edi- 
tion). Owner  of  market  when  liable 
for  a  nuisance  therein,  Draper  v.Sper- 
ring,  10  C.  B.,  N.  S.  113;  30  L.  J., 
M.C.  225;  Keeper  of  place  of  public 
resort  when  responsible  as  principal 
for  acts  of  servant,  and  servant  res- 
ponsible as  aider  and  abettor,  ll'ilx  it 
v.  Stewart,  3  B.  &  S.  913  ;  32  L.  J., 
M.  C.  198;  Charter -master  of  a 
coal  mine  aiding  and  abetting 
banksmen  to  violate  rules  regu- 
lating the  working  of  the  mine, 
Jfowell  v.  Wynne,  32  Id.  241 ;  Owner 
of  a  vessel  may  be  convicted  for 
obstructing  a  navigable  river,  viz. 
throwing  rubbish  therein  (under  54 
Geo.  3,  c.  159,  s.  11),  although  he 
was  not  on  board  at  the  time  when 
the  act  was  done,  Michell  v.  Itrown, 
28  L.  J.,  M.  C.  53.  As  to  the  pur- 
tics  liable  for  sending  dangerous 
goods  by  railway,  see  Ileurue  v.  Car- 
ton, Id.  216. 
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punishment.  They  may  be  proceeded  against  either  in  the 
place  where  the  principal  was  or  may  be  convicted  or  where 
the  offence  of  aiding,  &c.  was  committed  (r). 

An  information  may  be  against  one  of  several  joint-  Joint  owners, 
owners  of  a  colliery  for  disobedience  of  the  rules  for  work- 
ing the  colliery  in  sect.  4  of  18  &  19  Viet.  c.  108  (*). 

Where  the  act  is  such  that  several  may  join  in  it,  all  the  Joint  convic- 
offenders  may  be  included  in  the  same  information  and 
conviction  (£).  But  where  separate  convictions  were  drawn 
up  upon  a  joint  information,  the  Court  refused  to  order 
the  justices  to  alter  the  conviction  by  making  it  a  joint 
one(w). 

Whenever  the  information  is  required  by  statute  to  be  When  to  be 
in  writing,  that  form  must  be  preserved,  but,  unless  ex-  lr 
pressly  directed,   it   is  not  necessary   that  it  should  be 
so(z).     The  statute  11  &  12  Viet.  c.  43,  makes  no  altera- 
tion in  this  respect,  although  it  seems  to  assume  that  which 


(r)  11  &  12  Viet.  c.  43,  s.  5.  As 
to  punishment,  see  24  &  25  Viet. 
c.  96,  ss.  97,  99,  and  c.  97,  s.  63. 
See  Ex  parte  Smith,  3  H.  &  X.  227  ; 
27  L.  J.,  M.  C.  Ib6;  Wilson  v. 
Stewart,  and  Hoiuell  \.  Wynne,  supra, 

(t)  R.  v.  JJ.  Munmouthsh.  26  L.  J., 
M.  C.  183. 

(0  In  R.  v.  Cridland,  7  E.  &  B. 
853,  870;  27  L.  J.,  M.  C.  28,  29, 
32,  Mr.  Justice  Crompton  said, 
"  1  do  not  agree  to  the  proposi- 
tion that,  consistently  with  sect.  10 
of  11  &  12  Viet.  c.  43,  several 
defendants  can  be  convicted  in  one 
conviction  on  one  information  for 
an  offence  which  is  separate  in  its 
nature,  and  which  is  therefore  a 
separate  offence  by  each  of  them." 
It  was  not  necessary  to  decide  this 
point  in  that  case,  the  conviction, 
which  was  for  trespass  in  pursuit 
of  game,  being  invalid  on  other 
grounds.  It  is  submitted,  however, 
that  the  doubt  expressed  by  the 
learned  judge  is  not  well  founded. 
There  seems  no  reason  why  a  sepa- 
rate penalty  should  be  different  from 
a  separate  imprisonment,  and  if  two 


or  more  persons  may  be  proceeded 
against  before  a  Court  of  Quarter 
Sessions  by  a  joint  proceeding,  it 
would  seem  that  the  proceedings 
against  them,  under  the  Summary 
Jurisdiction  Act,  might  be  in  the 
same  form;  further,  the  11  &  12 
Viet.  c.  43,  appears  to  be  intended 
to  provide  against  duplicity  in  the 
information  as  to  offences  rather 
than  the  number  of  offenders,  and 
the  provisions  of  the  Criminal  Con- 
solidation Acts  seem  to  favour  this 
interpretation.  See  24  &  25  Viet. 
c.  96,  ss.  106,  120;  24  &  25  Viet. 
c.  97,  ss.  64,  76. 

(u)  Re  Clee  and  another,  21  L.  J., 
M.  C.  112. 

(*)  Per  Parke,  B.,  ft.  v.  Millard,  17 
Jur.  400;  22  L.  J.,  M.  C.  108,  S.  C.; 
R.  v.  Bedingham,  5  Q.  B.  653 ;  Ex 
parte  Perham,  5  H.  &  N.  30;  29  L.  J., 
M.  C.  33,  35  ;  Turner  and  another  v. 
Postmaster-  General,  34  Jd .  10  ;  and 
see  R.  v.  Rawlins,  8  C.  &  P.  439.  11 
Geo.  2,  c  19,  s.  4,  relating  to  the 
fraudulent  removal  of  goods,  re- 
quires the  complaint  to  be  in  writ- 
ing ;  see  R.  \.  Fuller,  2  D.  &  L.  98; 
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is  indeed  the  almost  invariable  practice,  namely,  that  the 
information  will  be  in  writing,  by  providing  for  statements 
therein  as  to  the  ownership  of  property  (y),  the  negativ- 
ing of  exemptions  (z),  and  for  variances  between  the 
information  and  the  evidence  (a).  Sometimes  a  statute 
expressly  dispenses  with  a  written  information,  as  in  the 
General  Highway  Act  (5  &  6  Will.  4,  c.  50,  s.  101),  and 
the  General  Turnpike  Act  (4  Geo.  4,  c.  95,  s.  13) ;  so,  by 
11  &  12  Viet.  c.  43,  s.  8,  it  is  declared,  that  in  all  cases  of 
complaint  upon  which  a  justice  or  justices  may  make 
an  order  for  the  payment  of  money  or  otherwise,  it  shall 
not  be  necessary  that  such  complaint  shall  be  in  writing, 
unless  it  shall  be  required  to  be  so  by  some  particular 
act  of  parliament,  upon  which  such  complaint  shall  be 
framed. 

When  upon  Nor  is  it  requisite  that  the  information  or  complaint  be 

oath>  upon  oath)  if  not  enjoined  by  the  letter  of  the  statute  (b), 

unless  a  warrant  to  apprehend  the  person  charged  is  issued 
in  the  first  instance  instead  of  a  summons,  in  which  case 
the  matter  of  the  information  must  always  be  substantiated 
by  the  oath  or  affirmation  of  the  informant,  or  of  some 
witness  on  his  behalf  before  the  warrant  is  issued  (c). 
Whenever,  in  other  cases,  the  information  is  taken  on  oath, 
the  justice  must  be  careful  to  administer  the  oath  before 
he  takes  the  information  or  deposition  of  the  party  or  his 
witnesses  ;  for  where  a  justice  had  taken  the  information 
and  examination  of  the  witnesses,  with  a  view  to  a  convio 

Coster  v.   Wilson,  3  M.  &  W.  411  ;  400;    22   L.  J.,  M.  C.  108,  S.  C.;\ 
R.  v.  Davis,  5   B.  &  Ad.  551.     An  and  see  R.  v.  Willis,  Bosc.  16;  Ban- 
adjudication,     under     the      Lands  ten  v.  Carew,  3  B.  &  C.  619;    5  D.  j 
Clauses  Act,  of  compensation  to  a  &  R.  558;  2  D.  &  R.  (M.  C.)  ;3'..5 ; 
party  whose   lands    have    been    in-  R.  v.  Standish,  Burr.  Sett.  Cas.  150 ;! 
juriously  affected  is   in  the  nature  R.   v.   Bissex,    Burn's    Justice,   tit 
of  an  award,  and  need   not  be  in  "  Distress,"  p.  217  (29th  edition),    j 
writing;  R.  v.  Combe,  32  L.  J.,  M.  (c)  11  &  12  Viet.  c.  43,  ss.  10,  2. 
C.  67.  The  warrant  will  be  bad  unless  it1 
(y)  Sect.  4.  state  that  the  information  was  sub- 
(«)  Id.  14.  stantiated  on  oath  ;  see  form  (C)  in' 
(«)  ///.  9.  schedule  to  11  &  12  Viet.  c.  43,  and 
(b)  1 1  &  12  Viet.  c.  43,  s.  10  ;  per  Caudle  v.  Seymour,  1  Q.  B.  889. 
Parlic,   B  ,    R.  v.   MW.ard,    17    Jur. 
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tion  on  the  former  game  laws,  and  then  administered  the 
oath,  the  Court  expressed  its  strong  disapprobation  of  the 
irregularity  of  such  practice,  and  said  it  was  the  duty  of 
the  justice  to  administer  the  oath  in  the  first  instance,  in 
order  that  the  party  should  be  under  its  sanction  at 
the  time  he  gave  his  testimony  (</).  Sometimes  the 
ite,  though  it  does  not  require  the  information  to 
be  on  the  oath  of  the  informant,  in  the  first  instance, 
yet  requires  the  charge  contained  in  it  to  be  substantiated 
on  the  oath  of  some  other  person,  being  a  credible  (e) 
witness,  before  any  proceedings  are  taken  upon  it  (/"). 
On  application  for  an  order  in  bastardy,  after  twelve 
months  from  the  birth  of  the  child,  the  summons  is  to  be 
granted  only  on  proof  that  the  alleged  father  has  paid 
money  for  its  maintenance  within  that  period  (g),  and  it 
seems  that  such  proof  should  be  upon  oath,  but,  as  the 
proceeding  is  rather  civil  than  criminal,  the  omission  of 
the  oath  may  be  waived  by  the  defendant  appearing  and 
going  into  the  merits  of  the  case  without  taking  the 
objection  (A). 

The  deposition  should  be  made  in  the  presence  of  the  Should  be 
magistrate  ;  and  where  it  was  taken  in  his  absence  by  his  ^n^"  0"  pre 
clerk,  it  was  held  to  be  irregular,  and  to  be  no  justification  magistrate. 
for  proceedings  founded  upon  it  (i). 

Formerly  several  offences  might  have  been  included  in  To  be  for  one 

•  •  •         •  •      i        i  -i  i       /•  offence  only. 

one  information  or  complaint,  but  now  it  should  be  for  one 
offence  or  matter  of  complaint  only  (&).  This,  however, 
does  not  prevent  a  principal  and  an  abettor  from  being 
charged  in  the  same  information,  nor  the  offence  from 
being  laid  as  having  been  committed  on  divers  days  and 

(d )  R.  v.  Kiddy,  4  D.  &  R.  73i.         diss.  Martin,  B. 

(e)  I.  e.,  competent.  (i)  Caudle   v.   Seymour,    1    Q.   B. 
(/)  As  under  the  Game  Act,   1       889;  R.  v.  Constable,  Id.  894,  n.  (a) ; 

4  2  Will.  4,  c.  32;    6  &  7  Will.  4,  R.  v.  JJ.  Dart™,    12  A.  &    E.  78 ; 

c.  65,  s.  9.     ft.  v.  Scolton,  5  Q.  B.  3  P.  &  D-  483,  S.  C. 

*93;   13  L.  J..   M.  C.  58;  and  see  (*•)  11    &   12  Viet.  c.  43,   s.   10. 

t  v.   Berry,  28  L.  J.,  M.  C.  90;  See  R,  v.  Cridland,  7  E.  &  B.  853, 

•J3.  27  L.  J.,  M.  C.  28.     See  pott,  Con- 

(g)  7  &  S  Viet.  c.  101,  '.  2.  victions. 
(*)  R.  v.  Berry,  28  L.  J.,  M.  C. : 
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Negativing 
exceptions. 


Not  recited  in 
conviction. 


Variance. 


times  between  two  dates  (/).  The  swearing  of  several 
profane  oaths  on  one  and  the  same  occasion  is  but  one 
offence,  although  the  offender  is  liable  to  a  penalty  for 
each  oath  so  sworn  (m). 

The  important  rules  which  relate  to  the  negativing  of 
exceptions  in  the  description  of  the  offence  will  be  more 
properly  treated  of  under  the  head  of  convictions ;  it  is 
here  sufficient  to  state,  that  by  11  &  12  Viet.  c.  43,  s.  14, 
it  is  not  necessary  for  the  prosecutor  or  complainant  to 
prove  such  negative,  but  the  defendant  must  prove  the 
affirmative,  if  he  relies  upon  it  for  his  defence  (n). 

Before  the  statute  11  &  12  Viet.  c.  43,  the  information, 
as  well  as  the  evidence  by  which  it  was  supported,  was  re- 
cited in  the  conviction  and  was  therefore  open  to  objection 
as  a  part  of  it.  The  information  was  then  required  dis- 
tinctly to  set  forth  the  day  and  year  on  which —the  place 
where — and  the  name  and  style  of  the  justices  before  whom 
it  was  exhibited,  and  also  the  charge  itself.  Now,  how- 
ever, the  information  does  not  appear  on  the  face  of  the 
conviction  (o),  it  need  not,  as  we  have  seen,  even  be  in 
writing,  unless  required  to  be  so  by  statute :  and  no  objec- 
tion can  be  taken  for  any  defect  in  it,  whether  it  be  a 
defect  in  substance  or  in  form,  nor  (except  for  the  purpose 
of  adjournment)  to  any  variance  between  it  and  the 
evidence  adduced  in  support  of  it  (p)  ;  but  this  does  not 
justify  an  information  for  one  offence  and  a  conviction  for 
a  different  one  under  another  Act  of  Parliament,  or 


(0  Onleyv.Gee,  30  L.  J.,M.C.  222. 

(m)  R.  v.  Scott,  4  B.  &  S.  368  ;  33 
L.J.,  M.C.  15. 

(M)  See  post,  Evidence. 

(o)  But  where  the  stat.  11  &  12 
Viet.  c.  43,  does  not  apply,  and  the 
foim  of  the  conviction  given  by  the 
act,  under  which  proceedings  are 
taken,  does  not  justify  the  omission 
of  any  statement  as  to  the  informa- 
tion, it  should  be  set  forth  on  the 
face  of  the  conviction,  together  with 
all  other  matters  nrress.-iry  to  show 
that  the  justices  liutl  jurisdiction. 


See  R.  v.  Hareby,  Andr.  361,  where 
an  order  was  quashed  because  no 
complaint  was  set  out  therein.  On 
a  complaint,  under  the  Masters'  and 
Servants'  Act  (4  Geo.  4,  c.  3i),  the 
defendant  was  described  as  the  ser- 
vant of  "  B.  and  others,"  when  he 
had  contracted  to  serve  B.  on  be- 
half of  himself  and  partners  consti- 
tuting "  the  Railway  Company, 
limited,"  the  variance  was  held  to 
be  immaterial.  Whittle  v.  Frank- 
ln.;d,  2  \\  &  S.  4!»;  31  L.  .1.,  M.C. 81. 
(/O  H  &  12  Viet,  c.  43,  ss.  1,  9. 
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punishable  in  a  different  manner  (a}.     Special  provision  is  Variance 

•*  ,      ,  .          ,          ,,        between  infor- 

made  for  vanances  as  to  time  and  place  assigned  to  the  matjon  ana 
offence.  These  are  not  to  be  deemed  material,  if  it  be  evidence, 
proved  that  the  information  was  in  fact  laid  within  the 
time  limited  by  law,  and  that  the  offence  was  committed 
within  the  jurisdiction  of  the  justices  by  whom  the  infor- 
mation is  heard.  But,  if  such  or  any  other  variances 
between  the  information  and  the  evidence  appear  to  the 
justices  at  the  hearing  to  be  such  that  the  party  charged 
has  been  thereby  deceived  or  misled,  they  may  adjourn  the 
hearing  to  a  future  day,  on  such  terms  as  they  think  fit, 
and  in  the  meantime  may  commit  the  defendant  to  prison 
or  discharge  him  on  recognizance,  with  or  without 
sureties  (r).  Notwithstanding  these  important  changes  in 
the  law,  the  decisions  which  have  proceeded  upon  that 
part  of  the  information  containing  the  charge  are  still 
applicable  to  convictions,  which  must  state  the  offence  and 
the  time  and  place  of  its  having  been  committed  (s). 
We  shall  therefore  consider  them  under  that  head. 

It  may  here  be  noticed  that  the  wrongful  detainer  of  a  Detaining 
party  against  whom  an  information  has  been  laid  does  on^ 
not  invalidate  subsequent  proceedings.  Thus,  under  the 
Smuggling  Act  (8  &  9  Viet.  c.  87,  s.  58),  which  authorizes 
a  justice  to  detain  the  party  charged  for  a  reasonable  time, 
(in  order  to  allow  of  the  information,  &c.  being  prepared,) 
and  at  the  expiration  thereof  to  cause  him  to  be  brought 
before  any  two  justices,  who  are  to  determine  the  matter, 
it  was  held,  that  although  the  party  charged  was  detained 
an  unreasonable  time  and  then  convicted,  the  conviction 
was  still  valid  (£). 

The  magistrate  being  possessed  of  the  charge,  it  be-  Justice  bound 
comes  his  duty  either  to  dismiss  it  upon  hearing,  or  to  pro-  to  Proceed- 

(9)  Martin\.  Pridgeon,  I  El.  &  El.  C.   81,  90,  Lord    Campbell,    C.  J., 

778;  28  L.  J.,  M.  C.  179  ;  see  ante,  said,  "The  technicalities  of  an  in- 

1  P-  67.  dictment,  or  even   an  information 

(r)  11  &  12  Viet.  c.  43,  ss.  1,  9.  under  a  penal  statute,   are  not  re- 
See  post,  Appearance.  quired  in  the  complaint;    it  is  only 

(*)   11    &    12  Viet   c.  43,  s.  17,  to  set  forth  the  nature  and  parti- 

and   schedule.      In    R.   v.    Badzer,  culars  of  the  offence  charged." 
6   El.    &    B).    137;    25  L.   J.,    M.  (/)  / 'an  Boven's  case,  9  Q.  B.  669. 
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Declining  ceed  to  the  examination  of  it  (w).  So  where  the  liberation,  or 
jurisdiction.  forfeiture,  of  property  seized  under  the  acts  relating  to  the 
customs  or  excise  depends  upon  the  adjudication  of  the 
magistrates  before  whom  the  information  is  laid,  they  are 
bound  either  to  proceed,  or  to  discharge  the  information 
altogether.  Thus,  on  an  information  exhibited  by  an 
officer  of  the  customs,  under  6  Geo.  1,  c.  1,  upon  a  seizure 
of  brandy,  though  the  facts  appeared  not  to  warrant  the 
seizure,  yet  the  justices  refused  to  dismiss  the  information, 
so  as  to  enable  the  party  to  reclaim  his  property :  and, 
upon  a  motion  stating  these  circumstances,  a  mandamus 
was  issued  to  compel  them  to  proceed  to  a  determi- 
nation (x}. 

Before  making  an  application  for  a  mandamus,  or  for 
a  rule  calling  upon  the  justices  to  hear  and  determine 
a  matter  brought  before  them,  care  must  be  taken  to 
distinguish  between  those  cases  in  which  they  have  de- 
clined to  enter  upon  the  inquiry,  in  consequence  of  a 
mistaken  view  of  the  law  as  to  some  preliminary  point, 
and  those  in  which,  having  entered  upon  the  inquiry  they 
have  actually  arrived  at  a  decision,  jiowever  erroneous  it 
may  be  (?/).  In  the  former  instance,  in  which  they  are  said 
to  decline  jurisdiction,  the  Court  will  compel  them  to  pro- 
ceed ;  in  the  latter  the  Court  will  not  interfere,  except 
upon  a  case  reserved,  or  there  has  been  a  want  or  excess 
of  jurisdiction  or  the  conviction  or  order  is  bad  on  the  face 
of  it.  In  order  to  constitute  such  a  declining  of  jurisdic- 
tion as  will  warrant  the  intervention  of  the  Court,  the 
wrong  conclusion  to  which  the  magistrates  have  come  in 
respect  of  the  preliminary  matter  must  be  one  of  law,  not 

(w)  See  11  &  12  Viet.  c.  43,  s.  14.  lating  to  forcible  entry  and  detainer, 

•  And  this  without  taking  an  indem-  the  remedy  by  indictment  being  still 

nity,  Sdwood  v.  Mount,  9  C.  &  P.  75.  open. 

(x)  R.  v.  Tod,  1  Str.  530  ;  and  see  (y)  See  R.  v.  Dayman,  7  El.  &  Hi. 

R.  v.Bolton,  1  Q.  B.  66;  Pease  v.  672;    26   L.  J.,   M.  C.  128;    R.  v. 

C/mi,tor,3E.  &  S.  620  ;  32  L.  J.,  M.  Paynter,  7  El.  &  Bl.  328  ;  2(5  L.  •'-, 

C.  121.      In  Ex  parte  Davey,  2  Dowl.  M.  C.  102  ;  R.  v.  Brown,  7  El.  &  Bl. 

N.  S.  24,  the  court  refused'to  compel  757;    26   L.  J.,  M.  C.   183;    R.  v. 

justices  to  hear  a  complaint  and  pro-  Dickenson,  3  Jur.,  N.  S.  1076. 
ceed  summarily  under  the  statute  re- 
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of  fact  (z),  or  it  must  be  a  mixed  question  of  law  and 
fact  (a).  It  is  sometimes  difficult  to  trace  the  dividing 
line  in  these  cases,  but  it  was  clearly  drawn  upon  a  recent 
occasion  under  the  following  circumstances : — 

A  statute  provided,  that  if  the  election  of  any  deputy 
should  be  opposed,  and  notice  thereof  in  writing  be  given 
or  delivered  to  him  within  a  certain  time,  the  assembled 
deputies  should  inquire  into  and  determine  the  validity 
of  the  election.  Proof  was  given  that  notice  had  been 
served  in  due  time  upon  the  wife  of  the  party  objected 
to  at  his  dwelling-house,  but  the  meeting  decided  that 
personal  service  was  essential,  and  therefore  refused  to 
inquire  into  the  validity  of  the  election.  It  was  held  by 
the  Court,  that  there  had  been  a  declining  of  jurisdiction 
under  a  mistake  of  law.  With  respect,  however,  to 
another  party  objected  to,  evidence  was  given  of  personal 
service  of  the  notice  in  due  time,  but  the  meeting,  not  be- 
lieving the  statement  of  the  witness,  decided  that  the 
disputed  election  was  valid;  the  Court  held,  that  the 
deputies  having  decided  a  question  of  fact,  over  which 
they  had  jurisdiction,  their  decision  was  final  (b).  Lord 
Campbell  on  that  occasion  said,  "where  justices,  or  others, 


(:)  Per  Patteson,  3.,  in  R.  v.  Re- 
corder of  Liverpool,  1  L.  M.  &  P. 
682  ;  20  L.  J.  (N.  S.)  M.  C.  35  ;  Re 
Pratt,  7  A.  &  E.  27. 

(a)  R.  v.  Hhickley,  3  B.  &  S. 
I  885;  32  L.  J.,  M.  C.  158. 

(4)  R.  v.  Goodrich  and  others,  19 
L.  J.,  Q.  B.  413;  14  Jur.  914,  S. 
C.,  overrul'ma:  R-  v.  JJ.  Cumberland, 
4  A.  &  E.  695.  See  R.  v.  Cotton, 
15  Q.  B.  569;  R.  v.  blcnshard,  13 
I  Q.  B.  318  ;  R.  v.  Recorder  of  Liver- 
•  pool,  1  L.  M.  &  P.  682;  20  L.  J., 
M.  C.  35  ;  R.  v.  Charlesworth,  2 
I-.  M.  &  P.  117;  20  L.  J.,  M.  C. 
181;  R.  v.  Recorder  of  Bolton,  18 
L.  J.,  M.  C.  139 ;  2  D.  &  L.  510 ; 
R.  v.  JJ.  West  Riding  of  Yorksh., 
!1  Q.  B.  624;  2  Q.  B.  331;  R.  v. 
JJ.  Carnarvon,  2  Q.  B.  325  ;  R.  v. 
JJ.  Flintsh.,  2  D.  &  L.  143;  16 
L.  J.,  M.  C.  55,  S.  C. ;  R.  v.  Aston, 
;1  L.  M.  &  P.  491  ;  14  Jur.  1045, 
|S.  C. ;  R.  v.  JJ.  Great  Yarmouth,  4 


New  Sess.  Cas.  313;  R.  v.  JJ.  Kest- 
even,  3  Q.  B.  810;  R.  \.  Byrom,  12 
Q.  B.  321;  17  L.  J.,  M.  C.  134; 
Re  Pratt,  7  A.  &  E.  27  (case  of  ap- 
peal from  conviction ) ;  Ex  parte 
British  Patent  Company,  7  Dowl. 
614;  Re  Clee  and  Osborne,  21  L.  J., 
M.  C.  112,  B.  C. ;  R.  v.  Colling,  17 
Q.  B.  816;  21  L.  J.,  M.  C.  73;  16 
Jur.  422;  R.  v.  JJ.  Worcester th.,  3 
El.  &  Bl.  477;  R.  v.  Overseers  of 
Wnrblington,  22  L.  T.  304;  R.  v. 
JJ.  Bristol,  18  Jur.  426  ;  3  El.  &  Bl. 
479,  n.  (a) ;  Pease  v.  Chaytor,  3  B.  & 
S.  620;' 32  L.  J.,  M.  C.  121.  As  to 
the  costs  ot  the  mandamus  or  rule,  see 
R.  v.  Ingham,  17  Q.  B.  884;  R.  v. 
JJ.  Surrey,  14  Q.  B.  684;  19  L.  J., 
M.  C.  171  ;  R.  v.  Charlesworth,  2  L 
M.  &  P.  117;  20  L.  J.,  M.  C.  181 
R.  v.  JJ.  Middlesex,  15  Jur.  907 
Leamington  Priors  Commissioners  v 
Moultrie,  7  D.  &  L.  311  ;  R.  v 
Brown,  13  Q.  B.  654.  Sometimes  the 
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on  a  mistaken  view  of  the  law,  refuse  to  hear  on  a  point 
on  which  jurisdiction  depends,  we  call  upon  them  to  go 
into  the  inquiry.  But  when  they  have  heard  and  decided, 
we  do  not  review  their  decision.  On  that  principle,  writs 
of  mandamus  to  hear  appeals  against  orders  of  removal 
have  proceeded.  If  they  mistake  the  law  and  require  an 
unreasonable  service  of  the  notice,  they  decline  jurisdic- 
tion, but  if  they  have  once  heard  and  decided,  their  de- 
cision must  be  final."  It  matters  not  at  what  stage  of  the 
case  the  magistrates  decline  to  proceed,  because  whether 
they  have  jurisdiction  or  not  is  the  cardinal  point,  which 
affects  the  proceedings  from  the  beginning,  however  far 
advanced  they  may  be  (c).  It  has  been  suggested  as  a 
test : — Is  the  objection  such  that  whatever  the  merits  of 
the  case,  whether  the  defendant  be  guilty  or  not,  the 
justices  hold  that  they  cannot  decide  upon  the  merits, 
owing  to  the  objection  in  point  of  law,  e.  g.  want  of  parties 
or  of  notice  ?  Such  holding  is  a  declining  of  jurisdiction 
and  not  an  adjudication  (d ).  Where  magistrates  have  a 
discretion  vested  in  them,  whether  they  will  proceed  or  not, 
and,  in  the  exercise  of  such  discretion,  have  refused  to  pro- 
ceed, the  court  will  not  order  them  to  do  so  ;  but  in  such 
case  they  must  have  really  exercised  their  discretion  or 
judgment  in  the  matter,  and  not  have  acted  from  mere 
caprice  or  from  notions  of  what  the  law  ought  to  be 
instead  of  what  it  is,  although  the  statute  may  have  said, 
they  are  to  proceed  "  if  they  think  fit "  (e). 

justices  are  ordered  to  pay  the  costs ;  3  El.  &  Bl.  372  ;  see  R.  v.  Kingswin~ 

see  R.  v.  Bolder,  4  B.  &  S.  959 ;  33  L.  ford,  3  El.  &  Bl.  688  ;  also  Stokes  v. 

J..M.C.  101,103.  A  rule  for  issuing  Grissdl,  14  C.  B.  678,  as  to  affida- 

a  distress  warrant  was  obtained  on  vits  making  out  a  primd  facie  case, 

an  affidavit  showing  only  the  refusal  What  is  not  a  sufficient  refusal  to 

to  issue  it,  but  not  the  proceedings  adjudicate,  R.  v.  Paynter,  7  El.  &  Bl. 

before   the  justices,  nor  the  reason  328;    26  L.  J.,  M.  C.  102. 

why  they  refused  ;  the  parties  show-  (c)  R.  v.  Brown,  7  El.  &r  Bl.  7-37  ; 

ing  cause  against  the  rule  made  no  26  L.  J.,  M.  C.  183,  per  Erie,  J. 

affidavit;  it  was  held  that  the  affi-  (d)  Id.,  per  Coleridge,  J. 

davit  must  be  construed  in  favour  of  (e)  Reg.  v.  Bolder  and  others,  4 

the  party  making  it,  and  that  it  was  &  S.  959;    33    L.  J.,    M.  C.  101; 

unnecessary,  in  the  first  instance,  to  where  see  definition  of  judicial  dis- 

set  out  the  proceedings  before  the  cretion. 
justices;  R.  v.  Deverell  and  another, 
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As  a  general  rule,  magistrates  ought  not  to  entertain  criminal 
criminal  charges  arising  out  of  civil  proceedings  which  ^J^J 
are  still  pending,  at  all  events,  except  for  the  purpose  of  proceedings 

-,     -i          i          M.-L  T-        still  pending. 

holding  the  accused  person  to  bail,  unless  me  cause  nas 
been  postponed  to  allow  the  criminal  charge  to  be  first 
disposed  of.  Of  course,  therefore,  in  the  absence  of  such 
postponement,  the  Court  will  not  compel  justices  to  pro- 
ceed on  the  criminal  charge  while  the  cause  is  pending  (f). 


SECT.  3. — Of  issuing  the  Summons. 


1.  Where  necessary   81 

2.  Dispensation  of 83 

3.  Form 84 

4.  When  issued 85 


5.  Service 85 

Question  of  due  service,  one 

for  the  Justices 87 

6.  Not  recited  in  Conviction ....  88 

7.  A'of  open  to  objection id. 

8.  Variance id* 


If  the  information  appears  to  justify  the  interference  of  where  a 
the  magistrate,  the  next  step  is  to  give  the  party  accused  *' 
notice  of  the  accusation,  and  an  opportunity  of  answering 
it,  by  issuing  a  summons,  containing  the  substance  of  the 
charge,  or  by  granting  a  warrant  for  his  apprehension  (g). 
This  method  of  proceeding  is  pointed  out  by  stat.  11  &  12 
Viet.  c.  43,  ss.  1,  2,  but,  independently  of  positive  enact- 
i  ment,  the  law  declares  that  the  magistrates,  to  whom  the 
cognizance  of  offences  is  referred,  are  bound  to  observe 
;the  rules  of  natural  justice, — one  of  which  is,  that  the 
I  accused  should  have  an  opportunity  of  being  heard  before 
he  is  condemned  (A).  This  is  indispensably  required  in  all 
penal  proceedings  of  a  summary  nature  by  justices  of  the 


(/)  R.  v.  Ingham,  14  Q.  B.  396. 
It  is  the  practice  of  the  Central 
Criminal  Court  not  to  try  an  indict- 
ment for  perjury  arising  out  of  a 
civil  action,  until  such  action  is 
determined,  unless  the  trial  of  the 
action  has  been  postponed  by  the 
.L'ourt,  in  order  that  the  indictment 
nay  be  tried  first ;  R.  v.  Ashburn, 
i  C.  &  P.  50. 

!    (g)    By  the  Criminal  Law  Con- 
'jolidation   Act  (24   &    25    Viet.  c. 

P. 


96,  s.  105),  when  any  person  is 
charged  on  the  oath  of  a  credible 
witness  before  a  justice  with  any 
offence  punishable  on  summary  con- 
viction under  that  act,  the  justice 
may  summon  the  party  charged  to 
appear,  &c. 

(A)  Per  Parker,  C.  J.,  R.  v.  Simp, 
son,  10  Mod.  379  ;  R.  v.  Dyer,  I 
Salk.  181  ;  6  Mod.  41;  Dalt.  c.  6; 
1  Str.  561  ;  R.  \.  University  of  Cam- 
bridge (Dr.  Bentley's  case),  1  Stra. 

G 
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peace  (i).  It  is  declared  by  Lord  Kenyan  to  be  an  invari- 
able rule  of  law  (k) ;  and  is  stated  by  Mr.  Serjeant  Haw- 
kins to  be  implied  in  the  construction  of  all  penal  sta- 
tutes (/).  Thus  when  a  District  Board  of  Works  was 
empowered  by  statute  to  order  a  building  to  be  demolished 
or  altered,  if  erected  without  notice  being  first  given  by  the 
owner  of  the  building  to  the  Board,  it  was  held  that  they 
were  bound  to  afford  him  an  opportunity  of  showing  cause 
why  it  should  not  be  demolished  before  they  exercised 
their  powers,  although  the  statute  was  silent  on  the  sub- 
ject. On  that  occasion  Willes,  J.,  said,  "  Every  tribunal 
invested  with  the  power  of  affecting  the  property  of  her 
Majesty's  subjects  is  bound  to  give  the  parties  against 
whom  the  powers  are  to  be  exercised  an  opportunity  of 
being  heard.  This  rule  is  universally  applicable."  (m) 
So  jealous  is  the  law  to  enforce  this  equitable  rule,  that 
the  neglect  of  it  by  a  justice,  in  proceeding  summarily 
without  a  previous  summons  to  the  party,  has  been  treated 
as  a  misdemeanour,  proper  for  the  interference  of  the 
Court  of  Queen's  Bench  by  information  (n) ;  which  has 

557;    Webb  v.   Batchelour,   1    Vent.  (n)  R.   v.    Fenables,   2   Ld.    Ray. 

273;    Freem.  489,   S.   C.     See  also  1405.     Per  cur.  R.  v.  Simpson,  1  Str. 

Bagg's  case,  11  Co.  99.     Lord  Coke  46;   R.  v.  Allington,  1  Str.  678.     It 

adopts  as    a   principle    of   law   the  is  said  in  the  report  of  R.  v.  Heher, 

passage  of  Seneca  :  2    Barn.    101,    that   an   information 

"  Qui  aliquid  statuerit  parte  inauditd  was   granted   against   a    magistrate 

altera,  for  convicting  a  person  without  any 

jEquum  licet  statuerlt,  haud  cequus  previous  notice,  he  happening  to  be 

fui'rit."  present  when  another  was  convicted 

(i)  R.  v.  Dyer,   1    Salk.   181  ;    6  upon   a  similar  charge.     But  when 

Mod.  41 ;    and  the   cases  collected  that  report  was  cited  in  R.  v.  Stone^ 

in  8  Mod.  154,  n.  (a).     See  also  R.  1  East,  642,  Lord  Kenyon  said,  that 

v.  Green,  Cald.  391  ;  Harper  \.  Carr,  Barnardiston  was  an  inaccurate  re- 

7  T.  R.  270  ;  R.  v.   Gaskin,  8   Id.  porter,    and   that    probably,    if   the 

209  ;   Capel  v.  Child,  2  C.  &  J.  558;  conviction  was  looked  into,  it  would 

Stevens    v.    Evans,    2    Burr.    1152,  appear    either    that    the    defendant 

1157-59  ;   Becquet  v.  Macarthy,  2  B.  was  not  called  upon  for  his  defence, 

&  Ad.  951  ;   Re  Hammersmith  Rent-  or  had  not  proper  time  given  him    i 

charge,  4  Exch.  87  ;  per  Parke,  B.,  upon  request.     If  a  person  volun- 

Id.97;    Bartlelt   v.  Kirwood,  2  El.  tarily  appears    before  a   magistrate 

&  Bl.  771.  and  a  charge  is  then  made  against 

(fr)  R.  v.  Benn,  6  T.  R.  198.  him,  it  seems  that  neither  iiiionna- 

( 1)  1  Hawk.  420.  tion  nor  summons  is  necessary.    IVr 

(m)  Cooper  v.  Wandsworth   Board  Erie,  C.  J.,  in  R.  v.  Shaw,  13  W.  H. 

of  Works,  14  C.  B.,  N.  S.  180;  32  692;  and  see  post,  p.  88. 

L.  J.,  C.  P.  185,  187. 
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been  granted  upon  affidavits  of  the  fact(o).  As  this  is  a 
privilege  of  common  right,  which  requires  no  special  pro- 
vision to  entitle  the  defendant  to  the  advantage  of  it,  so  it 
cannot  be  taken  away  by  any  custom  ( p). 

It  may,  however,  be  dispensed  with  by  a  statute.  Dispensation 

No  proposition  can  be  more  clearly  established,"  said  notice. 
Mr.  Baron  Parke,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  in  a  recent  case (q),  "than  that  a 
man  cannot  incur  the  loss  of  liberty  or  property  for  an  offence 
by  a  judicial  proceeding (r)  until  he  has  had  a  fair  oppor- 
tunity of  answering  the  charge  against  him,  unless,  indeed, 
the  legislature  has  expressly  or  impliedly  given  an  au- 
thority to  act  without  that  necessary  preliminary."  The 
foUowing  case  affords  an  illustration  of  an  implied  dis- 
pensation of  notice  to  the  party  liable  to  be  affected  by 
the  judgment  of  a  Court:  —  Statutes  establishing  a  Court 
of  Requests  for  a  sea-port  town  enacted,  that  process  by 
summons  might  issue  against  persons  sailing  to  and  from 
the  port,  and  that  the  summons  might  be  served,  "  per- 
sonally, or  by  leaving  the  same  at  the  dwelling-house"  of 
such  debtor.  It  was  held  that  the  summons,  being  left 

*  O 

with  the  wife  of  a  seafaring  man  at  his  lodging,  within 
the  jurisdiction,  was  sufficient  to  warrant  execution  under 
these  statutes,  although  the  debtor,  during  all  the  pro- 
ceedings, was  absent  on  a  voyage  to  India  (s). 

It  is  not  necessary  to  issue  any  summons  when  an  ap- 

(o)  R.  v.  Hartcood,  2  Str.  1088;  503;  R.  \.  Overseers  of  Warblington, 

3  Burr.  1716,  1786;  R.  v.  Constable,  22  L.  T.  304;   Painter  v.  The  Liter- 

7  D.  \    R.  663;   3   D.  &  R.  Mag.  pool  Geu  Company,  3  A.  &  E.  433; 

Ca.  4S8.  R.  v.  Guardians  of  Totness   Union,   7 

(f )  Di  t.  R.\.  University  of  Cam-  Q.   B.   tiSO ;    Ex  parte  Story,  12  C. 

bridge,  5  Mod.  163.  B.   767.     Rf  Brook,  16  C.  B..  X.  S. 

(q)   Bonaker  v.   Evans,    16   Q.   B.  403;  33  L.  J.,  C.  P.  246. 
162,  171.     See  Bartlett  v.  Kirtcood,  (r)  "The  rule  has  been  applied 

2  El.  &  Bl.  771  ;   Re  Himmersmith  to  cases  other  than  those,  which  are 

Rent-charge,  4   Exch.   87;    Kinaing  in  the  strictest  sense  judicial."    Per 

v.   Buchanan,    8    C.    B.    271  ;    Kiit-  Erie,  C.  J.,  in  Cooper  v.  lf~andsicorth 

ning's  case,   10    Q.    B.  730;    Ham-  Board  of  Works,    14   C.    B.,    N.   S. 

mtmd  v.  Bendyshe,   13  Id.  869;  Ex  ISO;  32  L.  J.,  C.  P.  187. 
parte  Ramshay,    18   Q.   B.    173;    21  (*)  Culverson  v.  Melton,  12  A.  & 

L.   J.,  Q.    B.   238;    16    Jur.  684;  E.  753. 
Sltingley  v.  Surridge,   11    M.   &    W. 
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warrant. 


Form  of  sum- 
mons. 


plication  for  an  order  of  justices  is  by  law  to  be  made 
ex  parte  (£). 

Upon  a  sufficient  information  properly  laid,  and  where 
there  is  no  reasonable  doubt  of  their  jurisdiction,  the  ma- 
gistrates are  bound  to  issue  a  summons  or  warrant,  and 
proceed  to  a  hearing :  and  if  they  refuse  to  do  so,  they  will 
be  compelled  by  rule  or  mandamus  (u). 

If  the  information  be  for  a  penalty,  or  the  non-payment 
of  money,  the  magistrate  should  in  general  issue  a  sum- 
mons in  the  first  instance,  before  he  grants  a  warrant, 
unless  it  is  probable  that  the  party  will  abscond  as  soon  as 
he  hears  of  the  information,  or  the  object  of  the  prose- 
cution will  be  otherwise  defeated  (#). 

The  summons  (?/)  should  be  directed  to  the  party  against 
whom  the  charge  is  laid ;  and  should  be  under  the  hand 
and  seal  of  the  justice  himself  by  whom  it  is  issued  (z). 

A  form  of  summons  is  given  in  the  schedule  to  11  &  12 
Viet.  c.  43,  and  previously  to  that  statute  it  was  held,  that 
where  a  particular  form  of  notice  was  prescribed,  it  must 
be  strictly  pursued  (a). 

The  intention  of  the  summons  being  to  afford  the  person 
accused  the  means  of  making  his  defence,  it  contains  the 
substance  of  the  charge,  and  fixes  a  day  and  place  for  his 
appearance  ;  allowing  a  sufficient  time  for  the  attendance 
of  himself  and  his  witnesses  (b).  A  summons  to  appear 


(«)  11  &  12  Viet.  c.  43,  s.  1  ;  and 
see  Ex  parte  Monkleigli,  17  L.  J. 
M.  C.  76,  79  ;  5  D.  &  L.  404,  S.  C.; 
effect  of  appearance  in  waiving  ob- 
jection for  want  of  summons,  post, 
pp.  88,  97. 

(u)  R.  v.Benn,  6  T.  R.  198;  11 
&  12  Viet.  c.  44,  s.  5.  See  ante, 
p.  78. 

(*)  R.  v.  Martyr,  13  East,  61; 
R.  v.  JJ.  Stafford,  3  A.  &  E.  425. 

(y)  See  form  in  the  Appendix. 

(z)  11  &  12  Viet.  c.  43,  s.  1, 
schedule  (A) ;  and  see,  before  that 
statute,  R.  v.  Steventon,  2  East,  365. 
It  appeared  that  it  had  uniformly 
been  the  practice  of  the  commis- 
sioners of  the  excise  to  issue  sum- 


monses for  the  attendance  of  wit- 
nesses, with  the  name  of  the  solicitor 
of  the  excise  only,  printed  at  the 
foot ;  and  this  was  supported  on  the 
ground  of  invariable  usage  alone. 
But  Lord  Kenyon,  in  that  case, 
alluding  to  convictions  by  other 
magistrates,  says,  "As  to  justices, 
I  will  take  for  granted,  that  they 
always  sign  the  summonses  issued 
by  them,  as  they  have  been  used  to 
do."  Id.  ib. 

(a)  R.  v.  Croke,  Cowp.  30.     See 
observations  on  this  case,  in  Taylor 
v.  Clemson,  11  Cl.  &  Finn.  650. 

(b)  11  &  12  Viet.  c.  43,  s.  1,  and 
form  (A)  sched. ;  R.  v.  Johnson,  1 
Str.  261. 
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immediately  upon  the  receipt  thereof  has  been  thought  in- 
sufficient in  one  case  (c).  In  another,  an  objection  made 
to  the  summons,  that  it  was  to  appear  on  the  same  day, 
was  only  removed  by  the  fact  of  the  defendant  having  ac- 
tually appeared,  and  so  waived  any  irregularity  in  the 
notice  (d).  It  is  equally  necessary,  that  it  should  be  to  ap- 
pear at  a  place  certain :  otherwise,  the  party  commits  no 
default  by  not  appearing ;  and  the  magistrate  cannot  pro- 
ceed in  the  defendant's  absence  upon  a  summons  defective 
in  these  particulars  without  making  himself  liable  to  an 
information  (e). 

The  summons  should  require  the  party  to  appear  before 
the  same  justice  or  justices  who  received  the  information, 
or  before  such  other  justice  or  justices  of  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  as  shall 
then  be  there,  to  answer  to  the  said  information,  and  to  be 
further  dealt  with  according  to  law  (/). 

If  a  summons  issue  for  an  offence  under  one  statute  and  Offence  in 
the  conviction  proceed  upon  another,  this  is  an  excess  of  gj^kTbe  f0i_ 
jurisdiction  for  which  the  conviction  may  be  quashed  (<?).     lowed  in  the 

If  the  application  for  the  summons  be  made  within  the  „ 

T       •        -T    i  /•  i  ••  rr*     •  "  "en  issue(k 

tame  limited  by  statute  for  that  purpose,  it  is  sufficient, 
although  the  issuing  of  the  summons  may  be  suspended 
for  a  time  by  the  magistrate.  Therefore,  although  the 
application  by  the  mother  of  a  bastard  child  for  a  summons 
against  the  alleged  father  must  be  made  within  twelve 
months  from  the  birth  of  the  child,  it  is  not  necessary 
that  the  summons  should  thereupon  immediately  issue,  if 
the  justice  thinks  it  would  be  useless,  in  consequence  of  the 
applicant  not  knowing  the  residence  of  the  father,  or  the 
like  (h). 

(c)  R.  v.  Mallison,  2  Burr.  681.  second  application  for  the  summons 
(d  )  R.  v.  Johnson,  1  Str.  261.  after  the  twelve  months  in  such  case 
(«)  R.  v.  Simpson,  1  Str.  44.  was  held  to  be  a  mere  continuation 
(/)  11  &  12  Viet.  c.  43,  s.  1;  and  of  the  first  application,  and  there- 
see  ss.  2,  13.  fore  the  summons  issued  thereon 
(g)  Ante,  p.  65.  was  decided  to  be  free  from  objec- 
(h)  Potts  v.  Cumbridge,  8  El.  &  tion.  See  R.  v.  Pickford,  Ell.  B.  & 
Bl.  847  ;  27  L.  J.,  M.  C.  62.  A  S.  77  ;  ante,  p.  51.  ' 
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Service  of  the  It  was  formerly  a  question,  whether  the  service  of  the 
summons  should  be  personal.  It  was  thought  in  general 
necessary  that  it  should  be  so,  unless  where  personal  ser- 
vice was  expressly  dispensed  with  by  statute.  Lord  C.  J. 
Parker  was  of  that  opinion  (z),  and  the  provisions  specially 
introduced  into  many  acts  of  parliament,  to  make  a 
service  at  the  dwelling-house  sufficient,  seemed  to  justify 
the  inference,  that  the  law  in  other  cases  required  a  ser- 
vice upon  the  person.  By  7  &  8  Geo.  4,  c.  53,  s.  66,  in 
cases  relating  to  the  Excise  (except  where  particular  provi- 
sions are  made),  a  summons  directed  to  the  party  in  his 
real  or  assumed  name,  which  is  left  at  the  place  used  or 
occupied  by  him  for  carrying  on  trade  or  business,  or  at 
the  place  where  the  offence  is  committed,  or  the  seizure 
made,  or  at  his  place  of  residence,  or  with  his  wife  or  child, 
or  menial  servant,  is  to  be  deemed  legal  notice.  And  in 
all  offences  against  statutes  relating  to  the  Customs,  or  to 
trade  or  navigation,  the  summons  may  be  left  at  the  last 
known  place  of  residence,  or  on  board  any  ship  or  vessel 
to  which  the  defendant  may  belong,  or  may  have  lately 
belonged  (A).  The  Criminal  Law  Consolidation  Act  (24 
&  25  Viet.  c.  96,  s.  105)  points  out  a  mode  of  compelling 
the  appearance  of  persons  charged  with  offences  there- 
under, by  delivering  the  summons  to  the  party  personally, 
or  leaving  the  same  at  his  usual  place  of  abode.  The  ser- 
vice of  summonses  for  offences  against  the  Municipal  Cor- 
porations Act,  5  &  6  Will.  4,  c.  76,  is  by  delivering  a  copy 
to  the  party,  or  at  his  usual  place  of  abode  to  some  inmate 
thereof,  and  explaining  the  purport  thereof  to  such  in- 

(t)  10  Mod.  345;  and  see  R.  v.  the  house ;  25  Geo.  3,  c.  65,  ss.  13, 

Hall,  6  D.   &   R.   84;    3   D.  &   R.  14,  relating  to  offences  against  tt 

Mag.  Ca.  19.  salt  duties;   36  Geo.  3.  c.  88,  s.  21 

(k)  8  &   9  Viet.   c.   87,  sect.  83.  against  frauds  in  the  sale  of  hay  and  ; 
Other  acts,  which  particularly  autho-  straw;    36  Geo.  3,  c.   Ill,  and  J 
rized  a  service  at  the   house,   &c.,  Geo.  3,  c.  81,  s.  10,  against  unlawfi 
were:_35Geo.  3,  c.  113,  s.  6,  by  combinations  by  workmen ;  50  Gi 
which  it  was   sufficient  to  leave  a  3,  c.  48,  regulating  stage  coache 
summons   at   the  house,  out-house,  which  directed  the  summons  for  th 
cellar,    vault,    &c.,    of   any    person  coachman  to  be  left  with  the  book- 
selling ale  without  licence,  and  by  keeper,    &c.     Vide   R.   v.   Clement, 
the  name  under  which  he  entered  4  B.  &  A.  218. 
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mate  ( A}.  And  now  by  11  &  12  Viet.  c.  43,  s.  1,  service  in  all 
cases  (/)  may  be  effected  by  delivering  the  summons  to 
the  party  personally,  or  by  leaving  the  same  with  some 
person  for  him  at  his  last(w)  or  most  usual  place  of  abode. 
In  these  and  the  like  cases  leaving  a  copy  at  the  house  is 
sufficient  (n),  and  the  delivery  may  be  to  a  person  on  the 
premises,  apparently  residing  there  as  a  servant  (o).  If, 
however,  the  service  is  under  a  statute  limited  in  its 
operation  to  England  and  Wales,  it  must  be  made  within 
their  territorial  limits ;  thus,  an  order  in  bastardy  having 
proceeded  on  a  summons,  which  had  been  served  on  the 
putative  father  in  Scotland,  was  quashed  on  the  ground 
that  it  had  been  made  without  jurisdiction  (  p\ 

The  summons  may  be  served  by  a  constable,  peace 
officer  or  other  person  to  whom  it  has  been  delivered  (9). 
The  service,  where  no  time  is  limited  by  the  particular 
statute,  should  be  made  a  reasonable  time  before  the  period 
appointed  therein  for  appearance  (r). 

The  sufficiency  of  the  service  is  generally  a  question  Question  of 
for  the  justices  to  decide  (s),  and  the  Court  will  not  inter-  Ong  for  the*' 
fere  Avith  their  decision,  unless  it  clearly  appear  that  there  justice. 

(k)  Sect.  127.  the    act    had    not    been    limited    to 
(/)  It  must  be  borne  in  mind  that  England  and  Wales  it  would   pro- 
certain  matters  are  exempted  from  bably  have  been  deemed  as  an  act 
the  operation  of  the  act ;  ante,  p.  60.  of  the  United  Kingdom,  to  have  had 
(m)  Which  means,  present  place  operation   as    to    procedure    iu   the 
of  abode,  if  the  party  has  any,  and  United   Kingdom  only.     I  know  of 
the   last   which   he   had,   if  he  has  no  instance  of  process  being  suffi- 
ceased  to  have  any  ;    Ex  parte  Rice  ciently  served  in  a  foreign  country, 
Jones,  1  L.  M.  &  P.  357 ;   19   L.  J.,  except  under  the  special  provisions 
M.  C.   151.   S.    C. ;    and   see  R.  v.  of  some  statute." 
Higham,  7  El.  &  Bl.  557  ;  26  L.  J.,  (q)  11  &  12  Viet.  c.  43,  s.  1. 
M.  C.  116.     Place  of  business  is  in  (r)  Id.  ss.  2,  13. 
general    a    place    of   abode    within  (Y)  Re    H'HHanu,  2   L.   M.    &   P. 
statutes    providing    for    service    of  580;   15  Jur.  1060;  21  L.  J.,  M.  C. 
notices,    &c.     Mason   v.   Bibby,    33  46,   S.   C.;   and  see  Ex  parte   Hop. 
L.   J.,   M.  C.   105  ;   Flower  v.  Mian,  wood,  15  Q.  B.  121  ;   Zohrab  v.  Smith, 
2  H.  i-  C.  688  ;  33  L.  J.,  Exch.  83.  5    D.   &    L.   635  ;    Robinson   v.  Le- 
(n)  R.  v.  Chandler,  14  East,  267.  naghan,  Id.  713  ;  2  Exch.  333,  S.  C. ; 
(o)    Id.  ib.  Ex  parte  Davies,  17  Jur.  577;  and 
(p)  R.   v.   Lightfoot,  6   E.  &    B.  also  11  &  12  Viet.  c.  43,  s.  2.    Effect 
822  ;  25  L.  J.,  M.  C.  115,  din.  Lord  of  serving  summons  on  wrong  per- 
Campbell,  C.  J.     The  defendant  did  son  ;  Kelly  v.  Lawrence,  3  H.  &  C.  1 ; 
not   appear   to    the    summons.      In  33  L.  J.,  Exch.  197. 
that  case,  Crompton,   J.,  said,  "If 
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was  in  fact  no  service  (t),  or  that  the  defendant  was  not 
allowed  the  interval  fixed  by  the  particular  statute  between 
the  sendee  and  the  time  limited  for  appearance  (u),  or  that 
the  justices  have  mistaken  the  law  as  to  the  kind  of  service 
required,  and  have,  therefore,  declined  to  entertain  the 
matter  (#). 

The  foregoing  rules,  however,  it  should  be  observed, 
apply  only  to  those  cases  where  the  defendant  does  not 
in  fact  appear:  for,  if  he  actually  appears  and  pleads, 
there  is  no  longer  any  question  upon  the  sufficiency  or  re- 
gularity of  the  summons  or  its  service  (y). 

Formerly  it  was  necessary  that  the  fact  of  the  party 
having  been  summoned  should  be  stated  upon  the  con- 
viction, unless  he  had  appeared  without  any  summons, 
although  a  different  rule  prevailed  with  regard  to  pro- 
ceedings classed  under  the  denomination  of  orders.  In  the 
latter  case,  if  the  justices  had  jurisdiction,  the  fact  of  the 
defendant  having  been  summoned  was  presumed,  unless 
the  contrary  appeared  (z).  The  summons  is  not  now  men- 
tioned in  the  conviction,  and  no  objection  can  be  taken  to 
the  summons  for  any  defect  in  substance  or  in  form,  or  for 
any  variance  between  it  and  the  evidence  adduced  at  the 
hearing ;  but  if  such  variance  appears  to  the  justices  to 


(0  Ex  parle  Rice  Jones,  1  L.  M. 
&  P.  357;  19  L.  J.,  M.  C.  151, 
S.  C.,  where  it  was  held  by  Mr. 
Justice  Coleridge,  that,  although 
by  7  &  8  Viet.  c.  101,  s.  3,  the 
justices  had  jurisdiction  to  make  an 
order  of  affiliation  "  on  proof  that  the 
summons  had  been  duly  served," 
yet,  if  it  was  afterwards  shown,  in 
point  of  fact,  that  the  summons  was 
not  served,  a  certiorari  might  issue 
to  bring  up  the  order  for  the  pur- 
pose of  its  being  quashed.  See  also 
R.  v.  Totness,  7  Q.  B.  690. 

(«)  Mitchell  v.  Foster,  12  A.  &  E. 
472. 

(x)  R.  v.  Goodrich  and  others,  19 
L.  J.,  Q.  B.  415;  14  Jur.  914, 
S.  C. ;  and  see  Mason  v.  Bibby,  33 


L.  J.,  M.  C.  105,  106. 

(y)  1  Str.  261 ;  Taylor  v.  Clemiton, 
11C1.  &  Fin.  610,  642;  R.  v.  Preston, 

12  Q.  B.  825  ;   Ex  parte  Rice  Jones, 
supra  ;  R.  v.  Ward,  3  Cox,  C.  C.  279  ; 
R.  v.   Clarke,  6  Q.    B.   349;    R.  v. 
Whittles,  1 3  Q.  B.  248  ;  R.  v.  Shaw, 

13  W.  R.  692,  post,  p.  97;  and  see 
11  &  12  Viet.  c.  43,  s.  13. 

(z)  R.  \.  ^enables,  2  Ld.  Rayra. 
1405 ;  8  Mod.  378  ;  1  Str.  6-10  ;  Sess. 
Cas.  210;  and  see  R.  v.  Ellington,  1 
Str.  678;  R.  v.  Justin,  8  Mod.  309. 
The  fact  of  defendant  having  been 
summoned  is  stated  in  the  forms  of 
orders  given  in  the  schedule  (K)  to 
11  &  12  Viet. c.  43,  and  see  Labalmnn- 
diere  v.  Frost,  1  El.  &  El.  527  ;  28 
L.J.,  M.C.  155. 
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have  deceived  or  misled  the  defendant,  the  hearing  may  be 
adjourned  (a). 

Where  an  information  had  been  laid  for  an  assault  and  a  withdrawal  of 
summons  thereon  had  been  served  on  the  defendant,  but  summons' 
before  the  day  of  hearing  the  informant  gave  the  de- 
fendant notice  that  the  summons  was  -withdrawn,  it  was 
held  that  the  magistrates  were  justified  in  dismissing  the 
information  and  granting  to  the  defendant  a  certificate  of 
dismissal  under  9  Geo.  4,  c.  31  (5).  Where  two  infor- 
mations were  laid  against  a  defendant,  one  for  the  rescue 
of  a  person  arrested  by  a  police  officer,  and  the  other  for 
an  assault  committed  on  the  police  officer  in  making  the 
rescue,  the  withdrawal  of  the  information  for  the  rescue 
was  held  not  to  operate  as  a  withdrawal  of  the  one  for  the 
assault  (c). 
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2.  What  a  sufficient   appearance  93 

3.  Form  of  Warrant id. 

4.  Warrant,  where  and  how  exe- 

cuted   94 

5.  Not  open  to  objection    95 


6.  Adjournment    on   account    of 

tariance 95 

7.  Recognizance  id. 

8.  Protection   of  Justices  issuing 

the  Warrant .  id. 

9.  Proceedings  ex  parte 96 


For  offences  merely  arising  by  penal  statutes,  and  not  Apprehension 
connected  with  any  breach  of  the  peace,  a  justice  had  no  answer!  ' 
authority,  as  necessarily  incident  to  the  cognizance  of  the 
offence,  to  apprehend  the  accused  in  the  first  instance,  or 
even  after  a  summons  and  default,  but  could  only  summon 
him  to  attend,  and  in  default  of  his  appearance  proceed 
ex  parte.    In  some  cases,  however,  suspected  offenders  might 
and  still  may  be  apprehended  and  brought  before  a  magis- 

(a)  11  &  12  Viet.  c.  43,  s.  1.  The 
cases  in  which  a  warrant  may  issue 
to  enforce  an  order  duly  made  against 
a  defendant,  without  further  notice 
or  summons,  are  collected,  ante,  p. 
20,n.(fc). 

(6)  Vaitghton  v.  Bradshaw,  8  C.  B., 
103;  30  L.  J.,  C.  P.  93.  The 


dismissal  under  such  circumstances 
was  also  held  to  be  "a  hearing"  of 
the  case,  so  as  to  render  the  certificate 
a  bar  to  an  action  for  the  assault.  See 
also  R.  v.  Church- Knowle,  7  A.  &  E. 
479  ;  and  R.  v.  Stamper,  1  Q.  B.  119. 
(c)  Galliard  v.  Saxton,  2  B.  &  S. 
363;  31  L.  J.,  M.C.  123. 
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trate  without  warrant  or  previous  summons  (c?).  Thus  by 
24  &  25  Viet.  c.  96  (the  Criminal  Law  Consolidation 
Act),  s.  103,  any  person  found  (e)  committing  any  offence 
punishable  on  indictment  or  on  summary  conviction  by 
virtue  of  that  act  (except  the  offence  of  angling  in  the  day- 
time) may  be  immediately  apprehended  without  a  warrant 
by  any  person  and  forth  with  taken,  together  with  such(/') 
property  (if  any),  before  some  neighbouring  justice  to  be 
dealt  with  according  to  law ;  and  if  any  credible  witness 
shall  prove  upon  oath  before  a  justice  a  reasonable  cause 
to  suspect  that  any  person  has  in  his  possession  or  on  his 
premises  any  property  whatsoever  on  or  in  respect  to 
which  any  offence  punishable  on  summary  conviction  by 
virtue  of  that  act  shall  have  been  committed,  the  justice 
may  grant  a  warrant  to  search  for  such  property,  as  in  the 
case  of  stolen  goods ;  and  any  person  to  whom  any  pro- 
perty shall  be  offered  to  be  sold,  pawned  or  delivered,  if  he 
shall  have  reasonable  cause  to  suspect  that  any  such 
offence  has  been  committed  on  or  with  respect  to  such  pro- 
perty, is  hereby  authorized  and  if  in  his  power  is  required  to 
apprehend  and  forthwith  to  take  before  a  justice  the  party 
offering  the  same  together  with  such  property,  to  be  dealt 
with  according  to  law(<?).  And,  in  a  variety  of  cases, 
where  there  might  be  reason  to  suspect,  from  the  nature  of  j 
the  offence,  or  the  probable  description  of  the  offender, 
that  the  object  of  the  prosecution  would  be  defeated  by 
giving  him  notice,  the  legislature  had  thought  proper  to 
arm  the  magistrate  with  authority  to  issue  a  warrant 
immediately  upon  the  information  (A),  and  this  may  now 
be  done  whenever  the  magistrate,  before  whom  the  infor- 
mation is  laid,  thinks  fit(z).  In  such  cases  the  informa-f 

(d)  See  Gelan  v.  Hall,  2  H.  &  N.  (#)  See  also  24  &  25  Viet.  97,  as. 
379  ;  27  L.  J.,  M.  C.  78.                            61,  62;  and  as  to  street  musicians, 

(e)  Meaning  of  "found  commit-       see  27  &  28  Viet.  c.  55. 

ting  an  offence."   See  Brown  v.  Tur-  (h)  As  42  Geo.  3,  c.  119,  s.  4;  47 

ner,  13  C.  B.,  N.   S.  485  ;  32  L.  C.,  Geo.  3,  sess.  2,  c.  78,  s.  146;  50  Geo 

M.  C.  107  ;  Horley  v.  Rogers,  29  Id.  3,  c.  41,  s.  25,  and  many  others. 
140.  (0  H  &  12  Viet.  c.  43,  s.  2;  and 

(/)  Sic  in  the  statute.  sec  21*  &  25  Viet.  c.  96,  s.  105. 
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tion  is  required  to  be  substantiated  upon  oath  or  affirmation 
of  the  informant  or  of  some  witness  or  -witnesses  on  his 
behalf  before  the  warrant  is  issued  (k).  The  oath  should 
be  administered  in  the  presence  of  the  magistrate  ( /). 
Some  acts  directed  the  magistrate  to  cause  the  defendant 
to  be  brought  before  him,  which  seemed  to  imply  an 
authority  to  use  compulsory  process  (m).  But  even  where 
a  statute  authorized  the  issuing  a  warrant  upon  complaint, 
yet,  as  it  was  for  the  non-payment  of  money,  (i.  e.  on  the 
49  Geo.  3,  c.  68,  s.  3,  which  empowers  a  magistrate  on 
complaint  and  proof,  by  oath,  of  an  order  of  maintenance 
and  non-payment  to  issue  his  warrant  to  apprehend,)  it 
was  held  to  be  proper  to  issue  a  summons  in  the  first  in- 
stance to  the  party  charged,  to  attend  and  show  cause  (n). 
And  where  rates  were  imposed  by  a  local  paving  act,  and 
an  appeal  given  to  the  commissioners,  and  from  them  to 
the  sessions,  and,  in  case  of  refusal  or  neglect  it  was 
declared  that  it  should  be  lawful  for  any  justice,  by  war- 
rant, to  authorize  the  collector  to  distrain  ;  it  was  held,  that 
it  was  not  obligatory  on  the  justices  to  issue  such  warrant 
without  a  previous  summons ;  and  a  rule  for  a  mandamus 
to  compel  them  to  do  so  was  discharged  with  costs  (o). 

(k)  11  &  12  Viet.  c.  43,  s.  10,  and  J.,  M.  C.  201,  warrant  under  the  Ex- 
see  sect.  2;  R.  v.  Kiddy,  4  D.  &  R.  tradition  Act  between  Great  Britain 
734 ;  2  D.  &  R.  Mag.  Ca.  364.  The  and  the  United  States,  6  &  7  Viet, 
proceedings  by  justices  under  the  c.  76.) 

11  Geo.  2,  c.  19,  in  order  to  deliver  (m)  As  19Geo.2,  c.  21, s. 4. 

to  a  landlord  possession  of  premises  (n)  R.  v.  Martyr,  13  East,  55. 

vacated  by  his  tenant,  need  not  be  (o)  R.  v.  JJ.  Stafford,  5  Nev.  & 

founded  upon  a  complaint  on  oath.  M.   94 :   S.  C.,   nom.  R.  v.  Hughes, 

Basten  v.  Carrew,  5  D.  &  R.  558  ;  4  3  Adol.  &  E.  425.     The  magistrate 

B.  &  C.  649  ;  see  ante.  p.  74.  was  formerly  justified  in  refusing  to 

(/)  Caudle   v.    Seymour,   1  Q.    B.  issue  a  warrant  of  distress  for  a  rate, 

889;  R.  v.  Constable,  Id.  894,  n.  (a),  when  he  entertained  any  reasonable 

in  which  cases  a  warrant  of  appre-  doubt  as  to  the  validity  of  the  rate  ; 

hension  to  answer  a  charge  of  assault  R.  v.  JJ.  Middlesex,  2    Adol.  &  E. 

having    issued    upon    a    deposition  606;    5    Nev.    &    M.    126;     R.    v. 

taken  before  the  magistrate's  clerk,  Mirehouse,   2  Adol.    &  E.  632 ;    R. 

the  magistrate  himself  being  absent,  v.    Greame,  Id.  615;  R.  v.  Morgan, 

the  latter  was  held  liable  to  an  ac-  Id.  618,  n. ;    R.    v.   Hath,    3   Adol. 

tion  of  trespass,  (see  R.  v.  Watts,  33  &  E.  494;    4    Nev.    &    Man.  546. 

L.  J.,  M.  C.  63.)      It  was  also  held  But  although  the  Court  of  Queen's 

that  the  warrant  should  state  on  the  Bench  would  not  grant  a  mandamus 

face  of  it  that  the  information  was  to  compel  justices  to  issue  a  warrant 

upon  oath.    (See  R.  v.  Timan,  33  L.  of  distress,  which  might  render  them 
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And,  indeed,  in  all  cases  where  a  magistrate  grants  a 
warrant  in  the  nature  of  an  execution,  under  the  authority 
of  an  act  of  parliament,  he  is  bound  first  to  summon  and 
hear  the  parties,  unless  the  statute  under  which  he  acts 
clearly  dispenses  with  the  summons  and  hearing  (p). 
And  even  where  a  statute  authorizes  justices  to  grant  a 
warrant,  without  a  previous  summons,  it  was  said  by 
Lord  Denman,  in  Rex  v.  Hughes  (<?),  that  they  would  pro- 
perly limit  the  power  by  saying  "we  will  not  issue  a  distress 
warrant  till  we  have  heard  the  party."  The  distinction  is 
between  issuing  a  warrant  as  a  judicial  act  and  as  a  merely 
ministerial  one.  In  the  former  case,  that  is,  wherever 
cause  may  be  shown  against  its  issuing,  a  previous  sui 
mons  is  necessary  (r). 

A  warrant  which  is  granted  by  a  justice,  on  the  certifi- 
cate of  the  clerk  of  the  peace,  that  an  indictment   he 
been  found  against  a  party  for  a  misdemeanour  is  regul* 
and  valid  without  any  previous  summons,  being  a  minis 
terial  act(s). 

If  the  defendant,  being  duly  summoned,  neglected  or : 
fused  to  appear,  still  the  magistrate  (as  has  been  intimat 
before)  could  not  ordinarily,  by  his  general  authority 
enforce  his  appearance  by  any  compulsory  means.  That 
power  is  now  supplied  by  statute  enabling  the  magistrate, 
upon  nonappearance  of  the  party  summoned,  to  issue 
warrant  for  his  apprehension,  if  it  be  proved  by  oath 
affirmation  that  the  summons  was  duly  served  a  reasonable 
time  before  the  time  appointed  for  appearance,  and 


liable  to  an  action,  yet  it  would  not 
fail  to  put  them  in  motion,  when  they 
clearly  ought  to  have  proceeded ; 
R.  v.  Barker,  6  Adol.  &  E.  388; 
and  see  ante,  p.  78.  And  now  by 
11  &  12  Viet.  c.  44,  s.  5,  no  action 
lies  against  a  justice  for  issuing  a 
warrant  of  distress  to  enforce  a  poor- 
rate  by  reason  of  any  defect  in  the 
rate,  and  by  sect.  5  of  the  same  Act, 
the  justice  is  protected  for  anything 
he  does  in  obedience  to  a  rule  of 
Court. 


(  p)  Painter  v.  Liverpool  Gas 
pnny,  3  Adol.  &  E.  433  ;   6  N.& 
736,  S.  C.  ante,  p.  81. 

(?)  3  Adol.  &  E.  428. 

(r)  See  Hammond  v.  Bendyshe  an 
another,   13  Q.  B.  869,  recogniziu 
the  principle  of  the  case  of  Painter 
v.  Liverpool  Gas  Company  ;  and  see 
Sbingley  v.    Surridge,    1 1    M.  &   W. 
503  ;  and  cases,  ante,  p.  20,  n.  (k). 

(*)  R.  v.   Stokes,   5  C.  &  P.   118; 
and  see  11  &  12  Viet.  c.  42,  s.  3. 
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the  matter  of  the  information  or  complaint  be  substan- 
tiated upon  oath  or  affirmation  to  the  satisfaction  of  the 
justice  (t). 

The  appearance  may  be  by  the  defendant  personally  or  what  is  a 
by  his  counsel  or  attorney  on  his  behalf  (K).  Upon  non- 
appearance  the  hearing  may  be  adjourned  until  the  defend- 
ant is  apprehended,  and  when  he  is  apprehended  he  may  be 
committed  to  prison  under  a  warrant,  or,  if  the  justices 
think  fit,  verbally  to  the  custody  of  the  constable  or  other 
person  who  apprehended  him,  or  to  such  other  safe  custody 
as  they  may  deem  fit;  and  he  may  be  ordered  to  be 
brought  up  at  a  certain  time  and  place  before  such  justices 
as  shall  then  be  there,  of  which  order  the  complainant  or 
informant  is  to  have  due  notice.  If  upon  the  day,  and  at 
the  place  so  appointed,  the  defendant  attend  voluntarily  in 
obedience  to  the  summons,  or  be  brought  before  the 
justices  by  virtue  of  any  warrant,  and  the  complainant  or 
informant,  having  had  such  notice,  do  not  appear  by  him- 
self, his  counsel  or  attorney,  the  justice  or  justices  are  to 
dismiss  the  complaint  or  information,  unless  for  some 
reason  they  think  proper  to  adjourn  the  hearing  of  the 
same  unto  some  other  day,  upon  such  terms  as  they  think 
fit,  in  which  case  they  may  commit  the  defendant  to  prison 
or  discharge  him  on  recognizance,  with  or  without  surety 
or  sureties  (x}.  If,  however,  both  parties  appear,  either 
personally  or  by  their  counsel  or  attornies,  the  justices 
must  proceed  to  hear  and  determine  the  complaint  or 
information  (y\ 

The  wan-ant  for  the  apprehension  of  a  defendant,  that  he  Form  of  war- 
may  answer  to  an  information  or  complaint,  must  be  under  rant* 
the  hands  and  seals  of  the  justices  by  whom  it  is  issued, 
and  may  be  directed  either  to  any  constable  or  other  person 
by  name,  or  generally  to  the  constable  of  the  parish  or  other 
district  within  which  it  is  to  be  executed,  without  naming 

'  D 

(0  11  &  12  Viet  c.  43,  ss.  2, 13.  (r)  Such    recognizance    may  be 

(u)  11  &  12  Viet.  c.  43,  ss.  12,  13;  proceeded  upon  as  under  sect.  3  of 

and  see  Bessell  v.  Wilson,  1   El.  &  11  &  12  Viet.  c.  43. 

Bl.  489,  500.  (y)  11  &  12  Viet.  c.  43,  s.  13. 
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him,  or  to  such  constable  and  all  other  constables  within  the 
county,  &c.  in  which  such  justices  have  jurisdiction,  or  gen- 
erally to  all  the  constables  in  such  last-mentioned  county, 
&c.  After  stating  shortly  the  matter  of  the  information  or 
complaint,  on  which  it  is  founded,  and  that  it  has  been 
substantiated  upon  oath  (or  proof  upon  oath  has  been  given 
of  disobedience  to  the  summons)  (2),  it  should  order  the 
person  to  whom  it  is  directed  to  apprehend  the  defendant 
and  bring  him  before  one  or  more  justices  (as  the  case  may 
require)  of  the  same  county,  &c.  to  answer  to  the  said 
information  or  complaint,  and  to  be  further  dealt  with 
according  to  law.  It  is  not  necessary  that  the  warrant 
should  be  returnable  at  any  particular  time,  but  it  remains 
in  full  force  until  executed  (a). 

Where  and  The  warrant  may  be  executed  by  apprehending  the  de- 

how  executed.  fen(jant  at  any  place  within  the  county,  &c.  within  which 
the  justices  issuing  the  same  have  jurisdiction,  or  in  case  of 
fresh  pursuit  at  any  place  in  the  next  adjoining  county  or 
place  within  seven  miles (b)  of  the  border  of  such  first-men- 
tioned county,  &c.  without  having  the  warrant  backed; 
and  in  all  cases  where  it  is  directed  to  all  constables  or 
peace  officers  within  such  county,  £c.  any  constable,  head- 
borough,  tithingman,  borsholder,  or  other  peace  officer, 
for  any  parish,  township,  &c.  situate  within  the  limits 
of  the  jurisdiction  for  which  the  justices  shall  have  acted 
when  they  granted  the  warrant  may  execute  it  in  like 
manner  as  if  it  had  been  directed  specially  to  such  constable 
by  name  and  notwithstanding  the  place  in  which  it  is  ex- 
ecuted is  not  within  the  parish,  &c.  for  which  he  shall 
be  constable,  &c.  (c). 

Indorsement          If  the  defendant  is  out  of  the  jurisdiction  of  the  justices 
of<  issuing  the  warrant,  it  may  still  be  executed  upon  being 

duly  indorsed  by  a  magistrate  for  the  county,  £c.,  where 
the  defendant  is(rf). 

(*)  See  R.  v.  Tirnan,  33  L.  J.,  M.  (b)  Ante,  p.  24. 

C.  201,  209.  (c)  11  &  12  Viet.  c.  43,  8.  3. 

(a)  11  &  12  Viet.  c.  43,  s.  3.     See  (d)  Id.;  1 1  &  12  Viet.  c.  42,  u. 

forms  in  Appendix.  11 — 15;  ante,  p.  24  et  seq* 
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Xo  objection  can  be  taken  to  such  warrant  for  any  alleged  Not  open  to 
|  defect  in  substance  or  in  form,  or  for  any  variance  between  °  Jec 
i  it  and  the  evidence  adduced  on  behalf  of  the  informant  or 
omplainant ;  but  if  such  variance  appear  to  the  justices  Adjournment 
)resent  and  acting  at  the  hearing  to  be  such  that  the  de- 
endant  has  been  thereby  deceived  or  misled,  they  may 
idjourn  the  hearing  to  a  future  day,  upon  such  terms  as 
hey  think  fit,  and  in  the  meantime  may  commit  the  defend-  Committal, 
mt  to  prison,  or  discharge  him  upon  his  entering  into  a  Discharge, 
ecognizance  with  or  without  surety  or  sureties  conditioned 
or  his  appearance  at  the  adjourned  hearing  (e). 

Where  the  defendant  is  thus  discharged  upon  recogni-  Recognizance, 
sance,  and  does  not  afterwards  appear  at  the  time  and 
lace  therein  mentioned,  the  justice  by  whom  it  was  taken, 
)r  any  justice  then  and  there  present,  upon  certifying  on 
he  back  of  the  recognizance  the  non-appearance  of  the 
lefendant,  may  transmit  the  same  to  the  clerk  of  the  peace 
)f  the  county,  &c.  within  which  the  recognizance  was 
aken,  to  be  proceeded  upon  in  like  manner  as  other  recog- 
lizances,  and  such  certificate  is  to  be  deemed  sufficient 
yrima  facie  evidence  of  such  non-appearance  of  the  de- 
endant(/). 

By  11  &  12  Viet.  c.  44,  s.  2,  no  action  shall  be  brought  Protection  of 
or  anything  done  under  a  warrant  issued  to  procure  the  ^stlces  lssulnS 

tiic  Wtirrsnt* 

ippearance  of  a  party,  and  which  shall  have  been  followed 
ay  a  conviction  or  order  in  the  same  matter,  until  after  the 
conviction  or  order  has  been  quashed.  If  the  warrant 
las  not  been  followed  by  a  conviction  or  order,  yet  if  a 
oiimmons  were  issued  previously  to  such  warrant,  and  the 
summons  was  served  personally,  or  by  leaving  the  same 
for  the  party  with  some  person  at  his  last  or  most  usual 
-olace  of  abode,  and  he  did  not  appear  according  to  the 
exigency  of  such  summons  (g),  no  action  can  be  main- 

(e)  11  &  12  Viet.  c.  43,  s.  3.  this  section  is  the  summons  to  ap- 

11  &  12  \ict.c. 43,s.3.     See  pear  before,  not   after,   conviction, 

is  ot  warrant  of  committal,  re-  and  the  appearance  may  be  by  coun- 

ogmzance,  and  certificate  thereon,  sel  or  attorney.     Bessell  v.  Wilson 

in  the  Appendix.  1  El.  &  Bl.  489. 
'••  iif   summons  spoken    of  in 
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tained  against  the  justice  for  anything  done  under  the 
warrant  (^). 

Proceedings  When  no  power  to  issue  a  warrant  was  given  by  statute, 

.  ^Q  magistrate  could  only  proceed  to  examine  and  give 

judgment  ex  parte,  which  he  was  then  at  liberty  and  bound 
to  do,  in  the  absence  of  the  defendant  (i).  It  was  not 
without  much  doubt  and  hesitation,  that  the  Court  of 
Queen's  Bench  recognized  the  power  of  justices  to  proceed 
in  the  defendant's  absence,  even  after  summons.  It  seems 
however  not  to  have  been  doubted,  since  the  determination 
of  The  Queen  v.  Simpson.,  Trin.  13  An.  (k),  and  to  have  been 
settled  by  undisputed  practice,  that  a  party,  who  refused 
to  appear  after  regular  notice,  might  be  convicted  in  his 
absence.  This  method  of  proceeding  is  now  expressly 
authorized  by  statute,  if  it  be  proved  upon  oath  or  affirma- 
tion to  the  justices  then  present  that  the  summons  was  duly 
served  upon  the  party  a  reasonable  time  before  the  time 
appointed  for  his  appearance.  In  such  cases  the  justices 
may  proceed  ex  parte  to  the  hearing  of  the  information  or 
complaint,  and  may  adjiidicate  thereon  as  fully  as  if  the 
party  had  personally  appeared  before  them  in  obedience  to 
the  summons  (/). 

The  non-attendance,  however,  of  the  party  does  not  ! 
authorize  a  judgment  without  a  due  examination  of  the  ,' 
facts  upon  oath,  with  the  same  formality  as  if  he  were  pre- 
sent and  made  defence  (m). 

(h)  11  &  12  Viet.  c.  44,  s.  2.  but  made  default,  it  was   objected, 

(i)  R.  v.  Simpson,  10  Mod.    341,  that  they  had  no  such  power,  the  act 

378  ;   1  Str.  44.  expressly  directing  the  discharge  to 

(k)  The  case  of  The  Queen  \.Simp-  be  on  the  master's  appearance;  but 

son,  10  Mod.  248,  341,  371,  in  which  the  Court  confirmed    the  order  for 

the  point  was  first  decided,  was  three  the  discharge,   observing,   that   the 

times  argued;    and,  upon   the   two  act  must  have  a  reasonable  construc- 

former  arguments,  the  leaning  of  the  tion,  so  as  not  to  permit  the  m.'istei 

Court  was  strongly  against  the  power  to  take  advantage  of  his  own  obstl- 

to  proceed  ex  parte.     It  may  be  no-  nacy.     Dillon's  case,  2  Salk.  490. 

deed,  that  in  Dillon's  case,  where  two  (1)  11  &  12  Viet.  c.  43,  ss.  2,  13, 

justices  had  discharged  an  appren-  16  ;  24  &  25  Viet.  c.  96,  s.  105. 

tice,  in  the  absence  of  the  master,  (m)   Semhle  10   Mod.   381 ;   and 

who  had  been  bound  over  to  appear,  see  11  &  12  Viet.  c.  43,  ss.  2,  13,  16 
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SECT.  5. — Proceedings  after  Appearance. 


Waiving  objection  to  Summons  97 

The  hearing,  by  whom id. 

Proceedings  to  be  public    ....  id. 

Right  to  act  at  Advocate  ....  98 

Defendant  requiring  Time  . .  id. 


6.  Adjournment 99 

7.  Confession 100 

8.  Denial  of  Charge 103 

9.  Joint  Trial 104 


If   the    defendant    appears,    any   irregularity   in    the  Waiving  ob- 
',  summons,  or  even  the  want  of  a   summons   altogether,  |^"°n  to  sum" 
[becomes  immaterial  (o).     The  objection  that  a  condition 
[precedent  to  the  issuing  of  the  summons  has  not  been  per- 
pbrmed  should  at  all  events  in  proceedings  of  a  civil  nature, 
jgiich  as    bastardy,    be   taken    before  the   merits  of  the 
lease  are  entered  upon,   otherwise   the   objection  will  be 
praived(p). 

The  complaint  or  information  must  be  heard  and  deter-  The  hearing, 
Bnined  by  one  or  two  or  more  justices,  as  may  be  directed    y  w 
my  the  act  of  parliament  on  which  it  is  framed,  or  such 
•  pther  act  as  there  may  be  in  that  behalf,  and  if  there  be  no 
each  direction  then  it  may  be  heard  and  determined  by 
•any  one  justice  for  the  county,  &c.  where  the  matter  of 
hhe  information  arose  (q). 

Where  justices  are  exercising  &  judicial  authority,  as  in  Proceedings 
ipearmg  and  determining  a  case  on  summary  conviction,  n'  ^tobePri- 
jlheir  proceedings  ought  not  to  be  private,  and  they  are 
iherefore  not  warranted  in  removing  a  person  from  the 


,  (o)  R.  v.  Johnson,  1  Str.  261  ;  R. 
.  Barret,  1  Salk.  383 ;  2  Salk.  428  ; 
'.  \.Aiken,  3  Burr.  1785  ;  R.  v.  Stone, 

East,  649  ;  vide  ante,  p.  88. 

(p)  R.  v.  Berry,  1  Bell,  C.  C.  46; 
8  L.  J.,  M.  C.  86,  diss.  Martin,  E.  ; 
'•  v.Simmons,  1  Bell,  C.  C.  168; 
8  L.  J.,  M.  C.  183,  and  see  R.  v. 
toddard,  1  G.  &  D.  654;  R.  v.  JJ. 
arnarron,  5  Ncv.  &  M.  364;  R. 
•  Stone,  1  East,  638 ;  R.  v.  //. 

'ills.,  12  A.  &  E.  793;  contra  it 
•eras  if  the  proceedings  are  of  a 
•iminal  nature,  R.  v.  Section,  5  Q. 

P. 


B.  493  ;  13  L.  J.,  M.  C.  58  ;  R.  v. 
Berry,  supra;  but  where  prisoners 
were  arrested  on  a  charge  of  felony 
under  sect.  10  of  24  &  25  Viet.  c. 
97  and  the  charge  before  the  ma- 
gistrates was  one  of  misdemeanour 
under  sect.  52  of  the  same  statute 
without  a  fresh  information,  an  ob- 
jection on  this  ground  after  the 
merits  had  been  gone  into  was  held 
to  be  too  late ;  Turner  and  another  v. 
Postmaster  General,  34  L.  J.,  M.  C. 
10;  5  N.  R.  80. 

(q)  11  &  12  Viet  c,  43, s.  12. 

H 


act  as  an  advo- 
cate. 
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place  where   they  are  exercising   such  authority,  unless 
he  interrupts  their  proceedings  (?•). 

The  room  or  place  in  which  they  sit  to  hear  and  try  the 
information  or  complaint  is  to  be  deemed  an  open  and 
public  Court,  to  which  the  public  generally  may  have  ac- 
cess, so  far  as  the  same  can  conveniently  contain  them  (s). 
As  to  right  to  Formerly,  no  person  had  a  right  to  act  as  an  advocate 
before  justices,  or  take  part  in  the  proceedings,  without 
their  permission  (i);  but  now  each  party  may  have  his  case 
conducted,  and  the  witnesses  examined  and  cross-examined 
by  counsel  or  attorney  on  his  behalf  (u). 

Defendant  Upon  the  defendant's  appearance,  the  substance  of  the 

for  hhi1  defence,  information  is  stated  to  him  and  he  is  asked  if  he  has  any 
cause  to  show  why  he  should  not  be  convicted  (a:),  or  why 
an  order  should  not  be  made  against  him,  and  thereupon 
he  either  prays  time,  or  confesses  the  charge,  or  denies  it,' 
and  makes  defence  immediately.  In  the  first  case,  if  he 
pleads  not  guilty,  and  requires  time  for  his  defence,  and  to 
produce  his  evidence,  it  is  reasonable,  and  the  law  seems 
to  require,  that  the  party  should  be  allowed  a  proper 
interval  for  that  purpose.  Though  no  express  adjudica- 
tion has  occurred  to  determine  this  point,  it  may  be  inferred 
from  the  language  of  the  Court  of  Queen's  Bench  in  those 

(r)  Daubney  v.  Cooper,  10  B.  &  C.  (s)  11  &  12  Viet.  c.  43,  s.  12. 

237;  and  see  R.  v.  JJ.  Staffordsh.,  (t)  Collier  v.  Hicks,  2  B.  &  Ad. 

1     Chit    Rep.    217.       But    where  663. 

a  magistrate  is  acting  merely  in  a          (u)  11  &  12  Viet.  c.  43,  s.  12;  s 

ministerial    capacity,     as    inquiring  Bessell  v.  Wilson,  1  El.  &  Bl.  489.   A 

into  a  charge  of  felony  previous  to  a  party  may  conduct  his  own  case  as  an 

committal  of  the  party  for  trial,  the  advocate  without  waiving  his  riglnto 

magistrate   has  a   discretion    as  to  give  evidence  as  a  witness.     Cobbett 

who  shall  or  shall   not   be  present  v.  Hudson,  1  El.  &  Bl.   11,  and  se«! 

at  the  examination,  for  it  may  be  "  Best  on  Evidence,"  p.  250,  (3rd 

essential  to  the  ends  of  public  jus-  ed.) 

tice,  and  more  especially  to  prevent  (x)  11  &  12  Viet.  c.  43,  s.  14.    So 

any  accomplices  from  escaping,  that  also  before  this  statute  the  defendant, 

the  examination  should  be  private,  regularly  should  have   been   called 

and  not  interrupted  by  the   inter-  upon  to  plead  before  the  evidence 

ference  of  any  person  on  the  part  was  given,  but  there  was  no  objeo- 

of  the  prisoner.     Cox  v.  Coleridge,  1  tion  to  its  having  been  taken  before;1 

B.  &  C.  37  ;  2  D.  &  R.  86  ;  R.  v.  Bar-  if  it  had  been  read  over  to  him  and 

row,  3  B.  &  Aid.  432;  U  &  12  Viet.  he  had   confessed  the  charge.  R.  * 

c.  42,  s.  19,  see  ante,  p.  20,  n.  (*).  Hall,  1  T.  R.  320. 
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cases  where  a  question  has  arisen  upon  the  effect  of  the 
defendant's  appearance.  Thus,  in  over-ruling  the  objec- 
tion to  the  want  of  a  previous  summons,  the  Court,  in  the 
case  of  7?.  v.  Aikin(y},  laid  great  stress  upon  the  fact, 
that  the  defendant,  on  his  appearance,  did  not  desire 
further  time  to  prove  his  innocence  or  produce  his  wit- 
nesses. And,  upon  a  later  occasion,  in  which  Lord  Kenyan 
pronounced  a  decision  to  the  like  effect,  his  words  were, 
"justice  requires  that  a  party  should  be  duly  summoned 
and  fully  heard ;  but  if  he  be  stated  to  be  present  at  the 
time  of  the  proceeding,  and  to  have  heard  all  the  wit- 
nesses, and  not  to  have  asked  for  any  further  time  to  bring 
forward  his  defence,  if  he  had  any,  this  has  at  all  times 
been  deemed  sufficient  "(z).  But  a  refusal  to  adjourn  the 
case  for  the  purpose  of  the  defendant  obtaining  legal 
assistance  does  not  go  to  the  jurisdiction  of  the  magis- 
trate, so  as  to  enable  the  defendant  to  quash  the  conviction 
on  certiorari  for  this  cause  (a). 

The  hearing  may,  either  upon  the  application  of  the  de- 
i  fendant,  or  for  any  other  cause,  be  adjourned  to  a  subse- 
jquent  day (b},  taking  care  not  to  exceed  the  time,  if  any 
be  limited  by  the  act,  for  making  the  conviction  (c).    But 
if  the  limitation  refers  only  to  the  time  within  which  the 
offence  must  be  prosecuted  (as  in  29  Car.  2,  c.  7,  and 
many  other  acts),  and  not  (as  in  the  former  Game  Acts, 
22  &  23  Car.  2,  c.  25 ;  5  Ann.  c.  14)  to  the  time  of 
making  the   conviction,  then,  provided  the   information 
been  laid  in  due  time,  the  hearing  and  subsequent 

>ceedings  to  judgment  will  be  valid,  though  postponed 
to  a  term  beyond  the  period  mentioned  in  the  act(rf). 

The  adjournment  may  be  made  before  or  during  the  Adjournment 

iring,  and  may  be  ordered  by  any  one  justice  or  by  the  and  remand« 

(y)  3  Burr.  1786  ;  see  per  Cromp-  (b)  11  &  12  Viet.  c.  43,  s.  16. 

,  J.  in  Turner  and  another  v.  Post.  (c)  R.  v.  Tolley,  3  East,  467  ;  see 

ster  General,  34  L.  J.,  M.  C.  13.  Davis  v.   Capper,  10   B.   &    C.   28; 

(z)  R.  v.  Stone,   1    East,  639;   R.  R.  v.  Bellamy,  2  Dowl.  &    R.  727} 

.  Clarke,  6  Q.  B.  349.  1  D.  &  R.  Mag.  Ca.  376  ;    1  B.  & 

(a)  R.  v.  Biggins,  5  L.  T.,  N.  S.  C.  500;  and  ante,  p.  50. 

(d)  R.  v.  Barrett,  1  Salk.  383. 

H   2 
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justices  present,  in  their  discretion  (e).  The  time  and 
place  to  which  the  hearing  is  adjourned  should  be  ap- 
pointed at  the  time  of  the  adjournment,  and  stated  in  the 
presence  and  hearing  of  the  party  or  parties,  or  their 
attornies  or  agents,  then  present  (/).  In  the  meantime 
the  defendant  may  be  allowed  to  go  at  large,  or  may  be 
discharged  upon  entering  into  a  recognizance  with  or 
without  surety  or  sureties,  conditioned  for  his  appear- 
ance Q?),  or  may  be  committed  for  safe  custody  (//).  Where 
a  statute  required  justices  to  proceed  immediately  to  con- 
viction or  acquittal  and  did  not  in  express  terms  authorize 
the  remand  of  the  defendant,  it  was  yet  held  that  the 
magistrate  had  power,  under  11  &  12  Viet.  c.  43,  s.  16,  to 
adjourn  the  case,  and  to  issue  a  warrant  for  his  committ 
to  the  house  of  correction  for  safe  custody  (z). 

If  at  the  time  or  place  to  which  such  hearing  or  furthc 
hearing  has  been  adjourned  either  or  both  of  the  parties 
do  not  appear  personally  or  by  their  counsel  or  attornies, 
the  justices  may  proceed  to  such  hearing  or  further  hearing 
as  if  the  parties  were  present ;  or  if  the  prosecutor  does  not 
appear,  the  information  may  be  dismissed  with  or  without 
costs,  as  the  justices  may  think  fit  (A). 

Confession.  If  the  charge  be  confessed,  nothing  more  remains  for  the 

magistrate  but  to  pass  judgment,  and  impose  the  penalty. 
It  had  been  determined,  that  though  a  statute  only  em- 
powered the  justice  to  convict  upon  the  oath  of  one  or  more 
witnesses,  this  implied  a  power  to  convict  upon  the  confes- 
sion of  the  party  alone  (/).  Even  if  that  decision  had  not 

(e)  11   &    12  Viet.   c.  43,    s.    16.  R.    v.  Coroner   of  Dover,   34   L.  J, 

This  power  is  given  to  one  justice,  Q.  B.  59. 

because  only  one  justice  may  happen  (g)  The  same  proviso  is  enacted 

to  be  present  when  the  parties  at-  with  regard  to  this  recognizance,  as 

tend,  and  the  statute  on  which  the  to  the  one  taken  under  sect.    3  of 

information  is  founded  may  require  11  &  12  Viet.  c.  43. 
that  the  hearing  shall  be  by  two  jus-  (A)  1 1  &  12  Viet.  c.  43,  s.  16. 

tices,  («)  Gelen  v.  Hall,  2  H.&  N.  379; 

(/)  Where  a  coroner  proceeding-  27  L.  J.,  M.  C.  78. 
by  inquisition  adjourns  his  Court  to  (k)  11  &  12  Viet.  c.  43,  s.  16. 

a  day  named,  and  neglects  to  hold  (1)  R.  v.  Gage,  1  Str.  546.  In  this 

the  Court  on  that  day,  the  proceed-  case,  however,   which  was   upon  5 

ings  cannot  afterwards  be  resumed ;  Ann.  c.  14,  for  using  a  greyhound, 


CONFESSION. 


101 


occurred  to  determine  the  law  upon  this  point,  it  seemed 
scarcely  to  admit  of  much  doubt,  except  what  might  arise 
from  the  express  mention  made  in  several  acts  of  parliament 
of  the  voluntary  confession  of  the  parties,  and  the  distinct 
provision  sometimes  introduced  that  the  voluntary  confes- 
sion should  be  sufficient  to  convict  the  party  himself,  as  in 
the  act  21  Jac.  1,  c.  27, — a  provision  which  seemed  to  argue 
a  doubt  whether  the  law  would  of  itself  supply  that  power. 
It  is  now  expressly  enacted,  by  11  &  12  Viet.  c.  43,  s.  14, 
that  if  the  defendant  admit  the  truth  of  the  information, 
and  show  no  cause,  or  no  sufficient  cause,  why  he  should 
not  be  convicted,  the  justices  shall  convict  him.  To  be 
effectual,  however,  for  that  purpose,  the  confession  should 
not  only  agree  with  the  charge,  but  should  contain  an 
admission  of  such  specific  facts  as  amount  to  the  complete 
offence  complained  of;  for,  as  the  following  authorities 
show,  the  confession  only  admits  the  charge,  but  not  the 
legal  effect  of  it : — 

In  a  conviction  for  trading  as  a  hawker  and  pedlar  Admits  only 
without  licence,  on  the  former  acts  against  that  offence  ||  [^'  not 
(3  &  4  Ann.  c.  4,  s.  4 ;  9  &  10  Will.  3,  c.  27,  and  8  &  9 
Will.  3,  c.  25),  the  information  stated,  that  the  defendant 
was  found  offering  for  sale  silk  handkerchiefs,  and  trading 
as  a  hawker,  pedlar  and  petty  chapman  :  and  that  he  did 
then  and  there  offer  to  sell  a  parcel  of  silk  handkerchiefs, 
&c.  without  having  a  licence. .  After  the  appearance  of  the 
defendant,  it  was  stated  that,  being  asked  for  his  defence, 
why  he  should  not  be  convicted  of  the  said  offence  so 
charged  in  form  aforesaid,  he  freely  confessed  "  that  he, 
the  said  defendant,  did  offer  to  sell  silk  handkerchiefs  to 
the  said  T.  P.  (the  informer)  in  manner  as  is  mentioned 

Mr.  J.  Eyre  dissented,  because  the  cision,  and  met  with  no  objection  or 

statute  22  &  23  Car.  2,  c.  26,  gave  controversy.     See  also  Dalt.  c.  7,  a. 

power  to   convict    upon    confession  2 ;    Allen  v.  Sparkhall,    1    B.   &  A. 

•  for  the  same  offence,  and  therefore  100;   R.  v.  Turner,  4  B.  &  A.  510; 

he  thought  there  existed  no  neces-  Dean  v.  King,  Id.  517;  R.  v.  Webs- 

sityf.r  carrying  the  act  5  Ann.  c  It,  dell,  2  B.  &  C.  136;  see  1  Geo.  4, 

jso  far.     The  practice  was  afterwards  c.  56  ;  1  &  2  Geo.  4,  c.  1 18  ;  3  Geo.  4^ 

'established    agreeably    to   that    de-  c.  23. 
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in  the  aforesaid  information,  and  that  he  hath  no  licence." 
The  conviction  was  quashed  for  the  insufficiency  of  the 
charge,  a  single  act  of  trading  not  being  deemed  sufficient 
to  constitute  a  hawker  and  pedlar  within  the  act(m) :  and 
on  it  being  insisted,  that  the  confession  of  the  defendant 
cured  the  defect,  by  admitting  the  offence,  because,  if  he 
had  a  legal  defence,  he  might  have  availed  himself  of  it, 
Lord  Mansfield  would  not  allow  it  to  have  that  effect, 
observing,  that  the  confession  is  only  of  the  fact  that  he 
sold  the  handkerchiefs  to  T.  P.,  not  that  he  traded  as  a 
hawker  and  pedlar  (n). 

But  in  another  conviction  upon  the  same  statute  it  was 
alleged,  that  the  defendant  was  apprehended  for  trading  as 
a  hawker  and  pedlar,  and  was  charged  upon  oath  before 
the  justice  with  having  sold  a  piece  of  muslin  as  a  hawker, 
pedlar  and  petty  chapman,  which  fact  he  confessed :  this 
was  held  to  be  sufficient  to  warrant  a  conviction  for  not 
producing  a  licence  on  demand  by  the  justice  (o). 

Confession  The  following  case  is  in  point  to  show  that  a  confession 

the  Charge tei  cannot  extend  or  help  out  the  description  of  the  offence, 
as  charged  in  the  information.  The  conviction,  which  Avas 
for  killing  fish,  set  forth,  as  the  relation  of  the  informer, 
that,  on  the  day  and  place  therein  mentioned,  the  defend- 
ant did  fish  in  a  certain  brook  there  named,  and  did  then 
and  there  take  and  kill  the  fish,  not  having  a  just  right  or 
claim  to  take,  kill  or  carry  away  any  such  fish,  and  the 
said  stream  being  private  property.  It  was  also  stated, 
that  another  witness,  not  alleged  to  be  upon  oath,  came 
and  informed  that  R.  H.  is  the  owner  of  the  said  stream. 
The  defendant  appearing,  and  being  called  upon  for  his 
defence,  "  of  his  own  accord  confessed  all  and  singular  the 
said  premises  to  be  true,  in  manner  as  the  same  are 
charged  in  the  said  information."  This  conviction  was 
quashed,  on  the  ground  that  the  fact  of  the  ownership,  and 
of  the  owner's  dissent,  did  not  sufficiently  appear.  It  wis 

(m)    See   the  observations   upon  (n)  R.  v.  Little,  \  Burr.  C13. 

this  case  post,  "Conviction."  (o)  R.  v.  Smith,  3  Burr.  1475. 
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•d,  in  support  of  the  conviction,  that  it  was  warranted 
by  the  confession  of  the  whole  charge  ;  part  of  which  was 
that  R.  H.  was  the  owner :  but  the  Court,  as  to  that  point, 
only  took  notice  that  as  the  ownership  (or  rather,  it  should 
1  >e,  the  owner's  dissent)  is  not  sufficiently  charged,  neither 
is  it  confessed:  the  confession  goes  no  further  than  the 
matters  charged :  the  words  in  the  conviction, "  not  having 
any  just  right  or  claim,"  are  the  words  of  the  informer 
only,  and  they  are  too  general  (/?). 

So,  if  a  fact  be  penal  only  under  certain  circumstances, 
and  those  are  omitted  in  the  charge,  the  conviction  is  bad, 
I  notwithstanding  it  is  stated  that  the  defendant  fully  ac- 
|  knowledged  the  premises  to  be  true  as  charged,  and  did 
not  show  any  sufficient  cause  why  he  should  not  be  con- 
victed thereof  ( q).  Xor  will  such  an  acknowledgment  war- 
jrant  a  judgment  upon  a  statute  not  applicable  to  the 
1  offence ;  as  a  judgment  under  17  Geo.  2,  c.  5,  a.  2,  against 
lone  as  a  disorderly  person,  upon  a  charge  of  playing  at 
I  bowls;  that  not  being  one  of  the  things  described  by  that 
!  act  as  constituting  a  disorderly  person  (r). 

The  confession  would  not  now  appear  upon  the  face  of 
|  the  conviction,  but  the  above  cases  show  the  nature  of  the 
ij  confession  which  the  justices  should  require  before  they 
i  convict  upon  that  ground. 

As  the  confession  supplies  the  want  of  evidence,  so  it 
cures  any  objection  to  the  manner  of  taking  the  deposi- 
tions ;  such,  for  instance,  as  that  they  were  not  taken  in 
the  presence  of  the  defendant  (s). 

If  the  defendant   appears  and  denies  the  charge,  or  Denial  of  the 
fteglects  to  appear  after  being  duly  summoned,  the  next  char°e< 
step  is  for  the  prosecutor  or  complainant  to  state  his  case, 
and  to  substantiate  the  information  by  testimony  (f).    For 

(p)  R.  v.  Corden,  4  Burr.  2279,  (q)  R.  v.  Clarke,  Cowp.  35. 

2282  ;  see  R.  v.  Daman,  2  B.  &  A.  (r)  Id.  ib. 

378 ;    IHckes  v.  Clutterbuck,  3  D.  &  (*)  R.  v.  Hall,    1   T.  R.  320 ;  and 

L.Mag.  Ca.  536;   10  J.  B.  Moore,       see  Mann  v.    Davers,   3   B.   &  Aid. 
63;    R.   v.    Chancy,    6    Dowl.    281,       103. 

(0   11  &  12  Viet.  c.  43,  s.  14. 
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that  purpose,  the  prosecutor  or  informer  must  produce  his 
witnesses  to  prove  the  facts  alleged. 

Joint  trial.  Where  there  are    several  charges  against   several  de- 

fendants, but  the  evidence  against  them  all  is  the  same, 
and  they  are  all  tried  together  and  each  is  separately 
convicted,  no  objection  having  been  raised  at  the  time, 
the  convictions  cannot  afterwards  be  objected  to  on  this 
ground  (w). 


SECT.  6. —  Witnesses. 


Compelling 
attendance  of 
witnesses. 


1.  Compelling  attendance  of 

2.  Competency  of 


104 
105 


The  magistrate  had,  in  general,  no  authority  to  compel 
the  attendance  of  witnesses,  for  the  purpose  of  a  summary 
trial ;  unless  where  it  was  specially  given  by  act  of  parlia- 
ment (#). 

But  every  facility  is  now  afforded  for  procuring  their 
attendance  by  11  &  12  Viet.  c.  43,  s.  7(y).  If  it  is 
made  to  appear  to  any  justice,  by  the  oath  or  affirmation 
of  any  credible  (z}  person,  that  any  one  within  his  juris- 
diction is  likely  to  give  material  evidence  in  behalf  of  the 
prosecutor,  complainant  or  defendant,  and  will  not  volun- 
tarily appear  for  the  purpose  of  being  examined  as  a 
witness  at  the  time  and  place  appointed  for  the  hearing, 
such  justice  is  required  to  issue  his  summons  to  such 
person  under  his  hand  and  seal,  requiring  him  to  appear 
and  to  testify  what  he  shall  know  concerning  the  matter 
of  the  said  information  or  complaint.  If  the  person  so 
summoned  neglect  to  appear,  and  no  just  excuse  is  offered 


(«)  R.  v.  Biggins,  5  L.  T.,  N.  S. 
605. 

(x)  See  7  Geo.  4,  c.  33,  s.  20, 
"  Stage  Coach  Licences  ;"  and  many 
other  acts,  in  which  provision  is 
made  for  the  compulsory  attendance 
of  witnesses.  By  usage,  which  lias 
been  sanctioned  by  the  Court  of 
Queen's  Bench,  the  summonses 


issued  by  the  Commissioners  of 
Excise  are  not  signed,  but  have  the 
name  of  the  solicitor  of  the  Excise 
printed  at  the  bottom  ;  2  East,  362. 

(y)  As  to  the  mode  of  enforcing 
the  attendance  of  witnesses  in  the 
cases  excepted  by  sect.  35  of  the 
Act,  see  2  Tayl.  Ev.  sect.  1187. 

(z)  /.  e.  "competent." 
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for  his  neglect,  a  warrant  may  issue  against  him,  after 
proof  upon  oath  of  the  summons  having  been  served  upon 
him  personally,  or  by  leaving  the  same  for  him  with  some 
person  at  his  last  or  most  usual  place  of  abode,  and  that  a 
reasonable  sum  was  paid  or  tendered  to  him  for  his  costs 
and  expenses  in  that  behalf.  The  justice  may  also  issue 
his  warrant  in  the  first  instance,  instead  of  a  summons,  if 
he  is  satisfied  by  evidence  upon  oath  or  affirmation  that  it 
is  probable  that  the  Avitness  will  not  attend  to  give  evi- 
dence without  being  compelled  to  do  so. 

If  the  witness  appear  in  pursuance  of  the  summons  or 
warrant,  and  refuse  to  be  examined  upon  oath  or  affirma- 
tion concerning  the  matter  of  the  information  or  complaint, 
or  refuse  to  take  the  oath  or  affirmation,  or  having  taken 
it  refuse  to  answer  such  questions  concerning  the  premises 
as  shall  then  be  put  to  him  without  offering  any  just 
excuse  for  such  refusal,  any  justice  of  the  peace  then 
present,  and  having  there  jurisdiction,  may  (after  proof 
on  oath  or  affirmation  of  service  of  the  summons,  and  of 
payment  or  tender  of  his  reasonable  expenses),  by  warrant 
commit  him  to  prison  for  any  time  not  exceeding  seven 
days,  unless  he  shall  in  the  meantime  consent  to  be  ex- 
amined and  to  answer  concerning  the  premises  (a). 

It  will  be  observed,  that  the  summons  and  warrant  can 
issue  only  against  persons  who  are  at  the  time  of  its  issuing 
within  the  jurisdiction  of  the  justice ;  in  other  cases,  the 
attendance  can  be  enforced  only  by  a  subpoena  issuing  out 
i  of  the  Crown  Office.  But  if  when  the  constable  goes  to 
execute  the  wan-ant  the  -witness  is  out  of  the  jurisdiction, 
the  warrant  may  be  backed  in  the  usual  way,  so  that  he 
may  be  apprehended  under  it  at  any  place  within  or  out 
of  the  jurisdiction  (b). 

From  the  term  generally  used  in  penal  statutes,  di-  what  witnesses 
recting  the  conviction  to  be  upon  the  testimony  of  credible  admissible. 
'  witnesses  (c),  it  might  be  doubted,  whether  the  magistrate 

(a)  1 1  &  1 2  Viet.  c.  43,  s.  7.  (c)  As  in  24  &  25  Viet  c.  96,  ss. 

(b)  Id. ;  and  ante,  p.  24.  103—105. 
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should  not  be  at  liberty  to  examine  any  witness  to  whom  he 
might  think  proper  to  give  credit.  But,  according  to  the 
interpretation  put  upon  the  same  term  in  the  construction  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  5,  credible  is 
equivalent  to  competent ;  and  therefore  such  witnesses  only 
can  be  properly  received  on  a  summary  conviction  as  are 
Informer.  capable  of  being  examined  in  a  Court  of  justice  (c?).  On 
this  account,  when  pecuniary  interests  amounted  to  a 
disqualification,  the  informer  himself  could  not,  in  general, 
be  a  witness,  whenever  he  was  entitled  to  the  whole,  or 
any  share,  of  the  penalty  on  conviction  (e),  unless  he  was 
rendered  competent  expressly,  as  by  stat.  32  Geo.  3, 
c.  56,  or  impliedly  by  reason  of  part  of  the  penalty  being 
awarded  to  the  person  upon  whose  oath  the  offender  was 
convicted,  as  by  7  Geo.  1,  stat.  1,  c.  12,  ss.  1,  2. 

By  the  policy  of  several  acts  of  parliament,  however,  an 
informer,  though  interested,  might  be  admitted  as  a  witness, 
although  there  was  no  express  provision  for  that  purpose  in 
the  statute.  For  where  a  statute  can  receive  no  execution, 
unless  a  party  interested  be  a  witness,  there  he  must  be 
allowed,  says  Gilbert,  C.  B.,  for  the  statute  must  not  be 
rendered  ineffectual  by  the  impossibility  of  proof  (/ ).  Thus, 
by  2  Geo.  2,  c.  24,  s.  8,  against  bribery  at  elections,  tho 
legislature,  in  giving  an  indemnity  and  discharge  to  any 
person  offending  against  the  act  who  shall  discover  any 

(d)  2  Jarman    on   Wills,   p.    82  tent  witness.     But,  besides  that  the 
(3rd  edit.)  contrary  was  established  by  numerous 

(e)  R.  v.  Tilly,    1  Str.    316;    R.  and  more  recent  decisions,  the  loose 
v.  Stone,  2   Ld.  Ray.    1545;    R.  v.  manner  in  which  the  case  is  reported 
Blaney,  Andr.  240;  R.  v.  Piercey,  Id.  may  warrant  a  suspicion  of  inaccu- 
18;   1  Burr.  422;    R.   v.   Kobotham,  racy.  The  same  judgment  was  given 
3   Burr.   1473  ;   R.  v.  Cobbold,  Gilb.  in  another  case,  against  the  opinion 
111;  R.  v.  Shipley,  Gilb.  113  ;   Port-  of  Herbert,  C.  3.,  by  the  majority  of 
manv.Okeden,  Say.  179;  R.  v.  Black-  the  judges  of  the  Court  of  Queen's 
man,  1  Esp.  96  ;  11  &  12  Viet.  c.  43,  Bench,  who  admitted  the  informer, 
s.  15.     If  the  case  of  Jenings  v.  Han-  though  entitled  to  half  the  penalty, 
tceys,3  Mod.  114,115, becorrectly  re-  to    be    a  good   witness,    upon    the 
ported,  the  Court  of  Queen's  Bench  ground  that  the  justices  are  the  sole 
had  at  one  time  sanctioned  the  con-  judges  of  the  credibility  of  the  wit- 
trary  doctrine.     According  to   that  nesses.     R.  v.  Drake,  2  Sh.  489,  4th 
report,  it  was  decided  that  the  in-  point. 

former,  under  a  penal  statute  giving  (/)  Gilb.  Ev.  114. 

him  half  the  penalty,  was  a  tompe- 
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other  offender,  so  that  he  may  be  committed,  ( g)  must 
also  have  intended  that  he  should  be  competent  to  give 
evidence  at  the  trial ;  and,  therefore,  in  an  action  for 
penalties,  he  was  admitted  (h).  So,  in  a  prosecution  on  21 
Geo.  3,  c.  37,  against  exporting  machinery,  the  informer 
•was  held  to  be  competent  (i).  So,  on  a  prosecution  for 
penalties  under  9  Anne,  c.  14,  s.  5,  the  loser  at  cards 
might  prove  his  loss  (j}.  And,  on  a  prosecution  under  the 
former  act  of  23  Geo.  2,  cc.  1,  3,  s.  1  (&),  for  seducing 
(artificers  to  go  out  of  the  kingdom,  the  prosecutor  was 
|held  to  be  a  competent  witness,  although  entitled  to  a 
(moiety  (/).  Also  upon  a  complaint  before  a  magistrate, 
for  the  purpose  of  obtaining  an  order,  the  complainant 
(although  interested)  was  rendered  a  competent  wit- 
iness(W). 

The  testimony  of  the  informer  is  now  admissible,  what-  6  &  7  Viet 
ever  his  interest  may  be  in  the  result  of  the  information, 
Las  witnesses  are  no  longer  excluded  from  giving  evidence 
Ion  the  ground  of  interest  (n),  or  on  the  ground  of  being 
ilpartics  to  the  proceedings  named  on  the  record  (o).  The 
[party,  however,  charged  with  the  offence  is  not  competent 
Ito  give  evidence  either  for  or  against  himself  in  a  criminal 
proceeding  punishable  on  summary  conviction(p). 

Thus  the  stat.  14  &  15  Viet.  c.  99,  by  the  second  section,  14  &  15  Viet, 
renders  admissible  the  testimony  of  parties  to  proceedings 
Bin  Courts  of  justice ;  but  by  the  third  section  excepts  per- 
isons  "in  any  criminal  proceeding  (q)s  charged  with  the  com- 

I     (g)  See  similar  provisions  in  26  &  (o)  14  &  15  Viet.  c.  99,  8.  2. 

rj27  Viet.  c.  113,  s.  5  ;  and  c.  119,3.5.  (j>)   It  appears   that,  on  a  joint 

i     (h)  Say.  289 ;  Willes,  425  ;  4  East,  information,  a  co-defendant  may  be 

discharged    from    the    information, 

!     (i)  3  Esp.  N.  P.  C.  68.  and  then  give  his  evidence  for  or 

j     (j)R.  v.   Luckup,   Willes,   425  against    the   remaining    defendant 

;n.(c).  See  Taylor,  Ev.  vol.  2,  p.  1156,  s. 

:     (k)  This  act  is  repealed  by  5  Geo.  1223  (4th  edit.);    see    also  Robin- 

(4,  c.  97.  ton  v.  Robinson  and  Lane,  1  S.  &  T. 

j     (0  R.\.  Johnson,  Willes,  425  n.  (c).  362  ;  27  L.  J.,  Div.  91. 

'See  Phil.   Ev.   4th  ed.  125;    and  2  (q)  The    words    "criminal    pro- 

Ev.  776.  ceeding"  override  both  the  excep- 

(m)  11  &  12  Viet.  c.  43,  s.  15.  tions,  viz.,   offences   punishable  by 

(n)  6  Sr  7  Viet.  c.  85.  indictment  and  on  summary  convic- 
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mission  of  any  indictable  offence,  or  any  offence  punishable 
on  summary  conviction"  The  husbands  and  wives  of 
parties  to  the  proceedings  were  also  expressly  excluded 
16  &  17  Viet,  from  the  operation  of  this  statute.  But  now  by  16  &  17 
Viet.  c.  83.  "on  the  trial  of  any  issue  ioined,  or  of  any 

Husband  and  .  .....  . 

wife  of  party,     matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 

action  or  other  proceeding  in  any  Court  of  justice  or  before 
any  person  having  by  law  or  by  consent  of  parties  autho-  • 
rity  to  hear,  receive  and  examine  evidence,  the  husbands 
and  wives   of  the  parties  thereto,  and  of  the  persons  in  ,j 
whose  behalf  any  such  suit,  action,  or  other  proceeding, 
may  be  brought  or  instituted,  or  opposed  or  defended, 
shall,  except  as  hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence  on  behalf  of  either  or  any  of 
the  parties  to  the  said  suit,  action,  or  other  proceeding ;  "I 
but  this  is  not  to  render  them  competent  for  or  againsia 
each  other  in  any  criminal  proceeding,  or  in  any  proceeding 
instituted  in  consequence  of  adultery,  nor  are  they  com- 
pellable to  disclose  any  communication  made  by  the  one  tol 
the  other  during  the  marriage.     A  husband  or  wife,  how- 
ever, is  a  competent  witness  against  the  other  at  common 
law,  when  one  is   charged  with  an  offence  against  the 
other  (r),  but  under  this  exception  a  wife  is  not  a  competent 
Avitness  against  her  husband  on  an  information  charging 
him  with  running  away  from  her  and  leaving  her  charge- 
able to  the  parish  (s). 

In  an  information  by  the  Attorney-General,  for  the 
penalty  of  £100,  incurred  by  the  defendant,  under  8  &  9 
Viet.  c.  87,  s.  51,  for  unshipping  tobacco  liable  to  for- 
feiture (t),  the  question  lately  arose  in  the  Court  of 

tion.     The  Attorney- General  v.  Rod-  (t)  By  sect.  82,  all  penalties  im- 

loff,  10  Exch.  84;   18  Jur.  555;  23  posed  by  that  act,  or  by  any  act  re- 

L.  J.,  Exch.  240,  S.  C.  lating  to  the  customs,  or  to  trade  or 

(r)  Tayl.  Ev.  vol.  2,  p.  1166,  s.  navigation,  may  be  recovered  by  ac- 

1236  (4th  edit.)  tion  of  debt,  or  information  in  the 

(s)  Reeve  v.  Wood,  34  L.  J.,M.C.  superior  courts,  or  information  be- 

15  ;  see  Sweeney  v.  Spooner,  3  B.  &  S.  fore  two  justices  of  the  peace. 
329  ;  32  L.  J.,  M.  C.  82. 
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Exchequer  (u),  whether  the  defendant  was  a  competent  Defendant  in  a 
(witness  on  his  own  behalf  under  14  &  15  Viet.  c.  99,  and 
this,  as  it  was  agreed  by  the  learned  judges,  depended  upon 
another  question,  viz.,  whether  it  was  "a  criminal  proceed- 
ing," in  which  the  defendant  was  "charged  with  the 
commission  of  an  offence  punishable  on  summary  con- 
kiction."  Pollock,  C.  B.,  and  Parke,  B.,  held  the  test- 
imony of  the  defendant  to  be  inadmissible ;  Platt,  B.,  and 
[Martin,  B.,  held  it  to  be  admissible.  Mr.  Baron  Parke 
paid,  "an  information  by  the  Attorney-General  for  an 
pffence  against  the  revenue  laws  is  a  criminal  proceeding — 
lit  is  a  proceeding  instituted  by  the  Crown  for  the  punish- 
ment of  a  crime — it  is  a  crime  and  an  injury  to  the  public 
to  disobey  statute  revenue  law ;  and  accordingly  the  old 
form  of  proclamation  made  before  the  trial  of  information 
lor  such  offences  styles  these  offences  misdemeanours." 
BMr.  Baron  Platt  rested  his  judgment  upon  the  ground 
fjhat  the  primary  object  of  the  information  was  to  recover 
Ihe  pecuniary  penalty,  and  not  at  once  to  affect  the  de- 
pendant personally  by  the  imprisonment  of  his  body. 

Since  the  above  decision  it  has  been  expressly  enacted 

>y  stat.  18  &  19  Viet.  c.  96,  s.  36,  that  the  second  section 

!>f  14  &  15  Viet.  c.  99  shall  not  be  deemed  to  apply  to  any 

I  prosecution,  suit,  or  other  proceedings,  in  respect  of  any 

lj>ffence  or  for  the  recovery  of  any  penalties  or  forfeitures 

mder  any  law  then  or  thereafter  to  be  made  relating  to  the 

(Customs  or  Inland  Revenue.    In  such  cases,  therefore,  the 

Defendant  is  not  a  competent  witness. 

The  same  question  had  arisen  as  to  what  is  "a  criminal 
natter,"  under  the  Habeas  Corpus  and  other  Acts  (x),  and 

(u)  The  Attorney- General  v.  Rod-  (x)  Ex  parte  Beeching,  4  B.  &  C. 

'iff,  supra;  and  see  the  numerous  136;  Attorney-General  v.  Siddon,  1 

J  jaaes  cited  there;  see  also  Attorney-  Cr.  &  Jer.  220 — 226,  where  Bayley, 

feneral    v.    Sillem    (the    Alexandra  B.,   distinguishes   between   criminal 

|we),  32  L.  J.,  Exch.  pp.  92,  101.  and  penal  proceedings;  Huntley  v. 

r(n  informations  for  penalties  in  the  Luscombe,  2  B.  &  P.  530  ;  Rackham 

Exchequer,  evidence  as  to  character  v.  Black,  9  Q.   B.   691;   Cobbett  v. 

•   inadmissible.    The    Attorney-Ge-  Slowman,    9   Exch.    633;    Ex  parte 

'ml  v.   Bowman,   2    B.   &   P.   532,  Eggington,  2  El.  &  Bl.  717. 

' 
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the  same  test  had  been  suggested  on  several  of  those  occa- 
sions as  that  which  was  applied  by  Mr.  Baron  Platt,  in 
the  above  case,  namely,  whether  imprisonment  would  follow 
the  conviction  in  the  first  instance,  or  whether  a  pecuniary 
penalty  would  be  the  proximate  result.  Thus,  a  person  who 
had  been  sentenced  by  two  justices  to  imprisonment  with 
hard  labour  under  the  Smuggling  Act,  4  &  5  Will.  4,  c.  13, 
s.  2,  was  held  to  be  in  execution  in  a  criminal  matter,  and 
it  was  therefore  decided  that  a  habeas  corpus  to  bring  up 
his  body  should  issue  from  the  Crown  office,  and  not  from 
the  civil  side  of  the  Court  of  Queen's  Bench  (y).  Lord 
Denman,  in  that  case,  said, — "This  must  be  called  a  crimi- 
nal matter ;  the  party  is  sentenced  to  imprisonment  with 
hard  labour,  which  puts  the  point  beyond  doubt."  On  an 
information  under  the  stat.  1  &  2  Will.  4,  c.  32,  for  taking 
game  without  having  a  certificate,  the  defendant  is  not  a 
competent  witness  (z}.  This  was  so  decided  on  the 
ground,  that  looking  at  the  sections  bearing  on  the 
question  (a),  it  was  apparent  that  the  legislature  had 
intended  to  make  the  offence  a  crime.  Lord  Campbell 
said, — "We  are  not  to  be  guided  by  any  estimate  we  may 
form  of  the  moral  guilt  of  a  person  charged  with  the 
offence,  but  we  are  to  see  how  it  has  been  treated  by  the 
legislature ;  and  I  am  of  opinion,  that  when  we  refer  to 
the  Act,  we  find  that  the  offence  for  which  the  defendant 
has  been  convicted  wras  meant  to  be  a  criminal  offence,  and 
it  is  also  an  offence  punishable  on  summary  conviction  .  .  . 
This  is  not  like  a  case  arising  under  the  bastardy  laws, 
where  a  mother  proceeds  against  a  putative  father  not 

(y)  Easton's  case,  12  A.  &  E.  645.  and  Hearne  v.  Carton,  2  E.  &  E.  66; 

The  stat.  4  &  5  Will.  4,  c.  13,  s.  1,  28  L.  J.,  M.  C.  216. 
repealed  so  much  of  an  act  as  im-  (a)  Sect.  28.    The  defendant  on 

posed  a  pecuniary  penalty,  and,  by  conviction  was   to   forfeit   and  pay 

sect.    2,    substituted    imprisonment  for  every  such  offence  such  sum  of 

with  hard  labour.  money  not  exceeding  51.,  as  to  the 

(z)  Cattell  v.  Ireson,  E.  B.  &  E.  justices  should  seem  meet;  and  by 

91;  27  L.  J.,  M.  C.  167;  and  see  s.  38,  the  justices  might  adjudge  that 

Morden  v.   Porter,  7  C.   B.,   N.  S.  in  default  of  payment  he  should  be 

641;    29   L.  J.,    M.  C.   213,    214;  imprisoned    with    or   without  hard 

labour. 
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!  with  a  view  to  punish  him,  but  to  compel  him  to  pay  to- 
wards the  support  of  her  bastard  child ;  nor  is  it  like  a 
I  fiscal  proceeding  to  compel  a  person  to  pay  for  a  breach 
j  of  the  revenue  laws  ;  nor  is  it  like  a  proceeding  before  a 
I  magistrate  in  support  of  a  civil  right  or  to  recover  eom- 
Ipensation   for   anything   which   has   been    done."       Mr. 
I  Justice  Erie  said, — "There  is  one  thing  which  is  strongly 
I  indicative  that  this  is  a  crime,  and  that  is,  that  upon  con- 
|  viction  the  offender  may  be  ordered  to  pay  a  fine,  and  that 
•  in  defaidt  of  payment  he  may  be  imprisoned  with  hard 
labour ;  that  punishment  is  one  which  is  appropriate  to  a 
proceeding  for  a  crime  and  not  to  any  civil  proceeding,  and 
,he  whole  tenor  of  the  statute  is  to  protect  property  in 
e  by  making  offences  against  it  criminal.     By  this 
statute  game  is  made,  to  some  extent,  the  subject  of  pro- 
perty ;  and  it  would  be  quite  in  consistency  with  the  pro- 
visions of  the  statute,  that  persons  who  meant  to  violate 
that  which  the  statute  intended  to  be  property  should  be 
prevented  from  doing  so  by  something  in  the  nature  of  a 
criminal  proceeding,  and  I  think  so  the  more  from  the 
power  which  is  given  by  sect.  31  in  respect  of  a  trespasser, 
who  if  found  in  pursuit  of  game  may  be  apprehended  if 
he  refuse  to  give  his  name,  which  power  is  never  given  in 

t  of  any  civil  proceeding." 

In  a  still  later  case,  it  was  held  that  on  a  proceeding 
der  9  Geo.  4,  c.  61,  s.  21,  against  an  alehouse  keeper 
unlawfully  and  knowingly  permitting  persons  of  noto- 
iously  bad  character  to  assemble  together  in  his  house 
against  the  tenor  of  his  licence,  the  alehouse  keeper  is 
not  a  competent  witness  (6).  Wigktman,  J.,  said, — "The 
!21st  sect,  of  9  Geo.  4,  c.  61,  treats  it  as  a  criminal  offence, 
for  it  says  that  every  person  licensed  under  this  Act  who 
shall  be  convicted  before  two  justices  ....  of  any 
offence  against  the  tenor  of  the  licence  to  him  granted 
shah1,  unless"  &c.  "  be  adjudged  by  such  justices  to  be  guilty 

(6)  Parker  v.  Green,  2  B.  fit  S.  299;  31  L.  J.,  M.  C.  133. 
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<of  a  first  offence  against  the  provisions  of  this  Act  relative 
to  the  maintenance  of  good  order  and  rule,  and  the 
punishment  is  to  be  by  fine.  In  the  latter  part  of  the 
section,  in  the  case  of  a  third  offence,  power  is  given  to  the 
quarter  sessions  to  punish  such  offender  by  a  fine  not  ex- 
ceeding the  sum  of  £100,  treating  it  as  a  punishment 
for  the  offence  against  the  provision  relative  to  the 
maintenance  of  good  order  and  rule.  It  is  clear,  therefore, 
that  the  act  charged  in  this  information  is  an  offence." 
And  Mr.  Justice  Crompton  added, — "This  Act  treats  the 
fine  as  a  punishment  for  an  offence  against  public  order 
and  rule ;  and  when  I  find  that  the  offender  is  to  be  dealt 
with  according  to  the  magnitude  of  the  offence,  I  can  have 
no  doubt  that  this  is  not  a  civil,  but  a  criminal  proceeding. 
If  the  offender  does  not  pay  the  fine,  and  if  there  is  no 
sufficient  distress,  he  is  to  be  imprisoned  ;  but  if  the  only 
punishment  was  by  way  of  fine  I  should  be  of  the  same  | 
opinion,  and  that  this  cannot  by  any  straining  of  the  words! 
be  made  a  civil  proceeding  "  (a). 

The  question,  therefore,  what  is  a  "  criminal  proceed-  ; 
ing,"  as  the  subject  of  summary  conviction,  depends  on  the  I 
manner  in  which  the  legislature  have  treated  the  cause  off 
complaint,  and  for  this  purpose  the  scope  and  object  of  the 
statute,  as  well  as  the  language  of  its  particular  enactments, 
should  be  considered.     It  may  be,  as  a  general  rule,  that 
every  proceeding  before  a  magistrate,  where  he  has  poweij 
to  convict,  in  contradistinction  to  his  power  of  making  an 
order,  is  a  criminal  proceeding,  whether  the  magistrate  be 
authorized,  in  the  first  instance,  to  direct  payment  of  a 
sum   of  money  as   a   penalty,  or  at  once  to  adjudge  the 
defendant  to   be  imprisoned ;    and  it   must  be  borne   in 
mind,  that  where  a  statute  orders,  enjoins  or  prohibits  an 

(a)     A    similar    question    arises  criminal  proceeding,  although  it  may 

upon   17  &    18  Viet.   c.  83,  s.  27,  not   have    the   stamp    required    by 

which    enacts   that   "every   instru-  law    impressed   thereon   or    aflixed 

merit   liable    to    stamp    duty    shall  thereto." 
be    admitted    in    evidence    in   any 
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very  disobedience  is  punishable  at  common  law  by 

indictment ;  in  such  cases,  the  addition  of  a  penalty,  to  be 

recovered  by  summary  conviction,  can  hardly  prevent  the 

nroceediiig  in  respect  of  the  offence  from  being  a  criminal 

me. 

In  bastardy  cases,  it  is  the  practice  (and  correctly  so)  to 
examine  the  defendant  (e),  and  there  can  be  no  doubt 
,hat  he  is  a  competent  witness  in  all  matters  before 
magistrates  which  result  simply  in  a*  order  for  tkepey- 
tfmmey. 


BKT.  l.—tytkeMod*afExam*»atia». 

Although  no  mode  of  examination  is  pointed  out  by  the  Wit 
atutes  giving  jurisdiction  over  the  offence;  yet,  as  justice 
juires  that  the  accused  should  be  confronted  with  the 
fitnesses  against  him,  and  hare  an  opportunity  of  cross- 
nation,  it  is  required  by  law,  in  the  summary  mode 
!.  now  under  consideration,  that  the  evidence  and  de- 
is  should  be  taken  in  the  presence  of  the  defendant, 
,-heu  he  appears  (rf) ;  for  though  the  legislature,  by  a  sum- 
uode  of  inquiry,  intended  to  substitute  a  more  expe- 
a  tor  the  common  law  method  of  trial,  it  could 
:oud  to  dispense  with  the  rules  of  justice,  so  far  as 
.re  compatible  with  the  method  adopted.     Indeed,  it 
lay  be  useful  upon   this  occasion  to  notice  the  general 
laxiui  which  has  been  laid  down  as  a  guide  to  the  conduct 
f  magistrates  in  regulating  all  their  summary  proceedings, 
.:U  "  act*  of  /xir&MMKf,  t»  wkat  tkey  an  silent,  an 
est  expounded  according   to   the  use  a*d  reasom  of  tAe 
lauT  (*X     Unless,  therefore,  the  defendant  forfeits 
tvantage  by  his  wilful  absence,  he  ought  to  be  called 

k:.  T.  Ligfilfoot,  6  E-  &  B.       51  L  J,  M.  C.  133,.  134:  n 
M.  C  11$;  JK.  T,       v>JirMM,«(»,|klia. 

-rry.    1    Rrf|,   C.  <1  9S;   »   L.  J^  (rf>    SM  11   ft  11  Viet.  C.  «» 

•  ;,  8*.    SetyxCnotpto*,^      12,14. 

2  B.  i  S.  19»;          («)  Per    Avfar.  C.    J  ,    JL 
1  Sir.  45. 

I 
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upon  to  plead  before  any  evidence  is  given  (f}  ;  and  the 
witnesses  must  be  sworn  and  examined  in  his  presence  (g) ; 
or  if  the  evidence  has  been  taken  down  in  his  absence,  and 
is  read  over  to  him  afterwards,  the  witnesses  must  a.t  the 
same  time  (unless  the  defendant  upon  hearing  the  evidence 
should  confess  the  fact  (k) )  be  re-sworn  in  his  presence, 
and  not  merely  called  upon  to  assert  the  truth  of  their 
former  testimony  (i)  •  for  the  intent  of  the  rule  is,  that 
the  witnesses  should  be  subjected  to  the  examination  of 
the  defendant  upon  their  oaths  (&). 

Upon  oath.  The  examination  of  witnesses  must  be  upon  oath  or  affir- 

mation, and  no  legal  conviction  can  be  founded  upon  any 
testimony  not  so  taken  (/).  There  is  a  difference  in  the 
manner  in  which  particular  acts  are  worded,  in  regard  to 
the  mode  of  examination  to  be  pursued.  For,  while  some 
acts  expressly  mention  the  testimony  of  witnesses  on  oath, 
others  in  general  terms  authorize  the  magistrate  to  hear 
and  determine,  or  to  convict  or  give  judgment  on  the  exami- 
nation of  witnesses,  without  noticing  the  oath.  But  such 
general  expressions  seem,  in  legal  construction,  necessarily 
to  refer  to  the  only  kind  of  testimony  known  to  the  law, 

(/)  1  T.  R.  320.     This  course  is  same  day  as  that  on  which  the  evi- 

riow  prescribed   by  stat.    11    &   12  dence  was  given,  the   presumption 

Viet.  c.  43,  s.  14.  was,  that  the  evidence  was  given  in 

(g)  R.  v.  Vipont,  2  Burr.  1163;  his  presence,  even  although  the  ap- 

Fletcher  v.    Calthrop,  6  Q.   B.  880 ;  pearance  was  stated  to  have  been  at 

14  L.  J.  (N.  S.)  M.  C.  49,  53,  n.  one  place  and  the  depositions  ap- 

S.  C. ;  R.  v.  Totnes,  7  Q.  B.  690;  peared    to     have     been     taken    at 

Re  Tordoft,  5  Q.  B.  933,  939;  Ex  another.     This    presumption,   how- 

parte   Monkleigh,   17   L.  J.   (N.  S.)  ever,  might  be  rebutted  by  anything 

M.  C.  78  ;   Coster  v.  Wilson,  3  M.  &  appearing  on  the  proceedings  incon- 

W.  411 ;  Williams  v.  Wllcox,  8  A.  &  sistent  with  it.    R.  v.  Vipont,  2  Burr.   ; 

E.  314.  1163;   R.  v.  Swallow,  8  T.  R.  286; 

(h)  R.  v.  Hall,  1  T.  R.  320.  and  see  R.  v.  Baker,  2  Stra.  1240; 

(i)  R.  \.Crowther,  1  T.  R.  125.  R.  v.  Aiken,   3  Burr.   1785;    R.  v. 

(/c)  2  Burr.  1163.    When  the  pre-  Kempson,  Cowp.  241;  R.  v.  Thomp- 

liminary  proceedings  appeared  on  son,  2  T.  R.  18;  R.  v.  Lovet,  1  Id. 

the  face   of  the   conviction,   it  was  152;   R.  v.  Crisp,  1  East,  389,  3rd 

necessary  to  state  that  the  evidence  resolution  ;  R.  v.  Pearse,  9  Id.  358. 
was  taken  in  the   presence  of  the  (/)  11  &  12  Viet.  c.  43,  s.  15; 

prisoner,  if  he  appeared;   but,   (at  and  this  was  so  before  the  statute. 

all  events  before  the  form  of  convic-  R.   v.  Lewis,  1    D.   &   L.  822  ;    R> 

tion  was  prescribed  by  3  Geo.  4,  c.  Gray,  2   Id.  539;  R.  v.  JJ.  Bucki, 

23,)  whenever  the  appearance   was  14  L.  J.  (N.  S.)  M.  C.  45. 
stated  to  have  taken  place  on  the 
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viz.  that  upon  oath.  "  For,"  says  Dalton,  "  in  all  cases 
Iwheresoever  any  man  is  authorized  to  examine  witnesses, 
isuch  examination  shall  be  taken  and  construed  to  be  as 
;;he  law  will,  t.  e.  upon  oath"  (m).  This  was  the  opinion  of 
Lord  C.  J.  Broke  and  Mr.  Lambert ;  and  the  rather,  adds 
phe  latter,  because,  in  these  cases  of  conviction  by  justices 
pf  the  peace,  the  trial  dependeth  wholly  upon  these  exami- 
nations (n).  And  even  before  the  recent  statute,  1 1  &  1 2 
jVict.  c.  43,  the  practice  always  was  to  examine  the  wit- 

s  upon  oath. 

The  power  of  justices  to  administer  an  oath,  by  virtue 

|rf  that  jurisdiction  which  is  conveyed  in  the  authority  to 

hear,  examine  and  convict,  without  any  express  mention 

pf  a  power  to  administer  an  oath,  does  not  seem,  from 

fvnything  now  extant,  to  have  been  ever  questioned,  so  as 

lo  be  brought  to  a  judicial  decision.     But,  in  order,  as  it 

should  seem,  to  remove  any  scruples  with  regard  to  that 

point,  the  statute  15  Geo.  3,  c.  39,  was  passed,  which,  re- 

ilnting,  "  that  it  is  frequently  necessary  for  justices  of  the 

leace  to  administer  oaths  or  affirmations,  where  penalties 

ire  to  be  levied,  or  distresses  to  be  made,  in  pursuance  of 

,cts  of  parliament,  which  they  have  no  power  to  admi- 

listor,  unless  authorized  so  to  do  by  such  acts  respec- 

ively,"  enacts,  "  that  where  any  penalty  is  directed  to  be 

i^evied,  or  distress  to  be  made,  by  any  act  of  parliament 

iow  in  force,  or  hereafter  to  be  made,  it  shall  and  may  be 

awful  for  any  justice  or  justices  acting  under  the  authority 

»f  such  acts  respectively,  and  he   and   they  is  and  are 

lereby  authorized  and  empowered  to  administer  an  oath 

;»r  oaths,  affirmation  or  affirmations,  to  any  person  or  per- 

ons,  for  the  levying  of  such  penalties,  or  making  such 

listressos  respectively." 

If,  as  Dr.  Burn  thinks  (o),  the  preamble  of  this  act  ex- 

(m)  Dalt  c.  6,  s.  6.  Wilkint  v.  Wright,   3  C.  &  M.  191  ; 

'•  (")  Id.   c.  115,  c.  16* ;   Plow.  12        sflcheson  v.  Everitt,  Cowp.  382;  In 

Lamb.   517,    and    see    Ex  parte       re  Gellibrand,  1  D.  &  R.  121 ;  and 

'Udridge,  4  D.  &  R.  83;  2  D.  &  R.       R.  v.  Picton,  2  East,  195. 

iag.  Ca.  120 ;  2  B.  &  C.  600,  J.  C. ;  (o)  3  Chitty's  Burn's  Justice,  tit. 

"  Oaths." 
12 
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tended  to  all  cases  in  which  there  was  not  an  express 
power  given  to  the  justices  to  administer  an  oath,  the  effect 
of  it  was  to  declare  illegal  the  greater  part  of  the  convic- 
tions which  had  taken  place  at  any  period  before  its 
enactment.  But  a  more  serious  consideration  which  arose 
out  of  the  act  was,  that  though  the  preamble  contained  a 
general  declaration  of  the  want  of  any  general  authority 
to  administer  oaths  in  execution  of  penal  statutes,  yet  it 
fell  short  in  supplying  that  authority  in  all  cases  where  it 
might  be  wanted ;  for  the  remedial  part  was  strictly  con-« 
fined  to  cases  of  pecuniary  penalty,  and  no  provision  was 
made  for  those  in  which  the  punishment  was  merely  cor- 
poreal. Cases  of  that  description  therefore  (p\  as  Dr. 
Burn  has  suggested  (<y),  were  left  exposed  to  great  doubt 
and  uncertainty,  if  any  weight  was  to  be  given  to  the  law 
as  legislatively  propounded  by  that  act.  No  such  doubt, 
however,  appears  to  have  been  stirred,  and  no  attempt 
was  made  to  invalidate  the  authority  constantly  exercised 
by  magistrates  in  such  cases :  though  the  question  might 
have  arisen  in  a  prosecution  for  perjury,  alleged  to  be 
committed  in  a  deposition  so  taken,  relating  to  an  offence 
against  an  act  which  did  not  specially  authorize  the  ad- 
ministering an  oath,  and  for  which  the  punishment  was  j 
only  corporeal.  And  now,  by  11  &  12  Yict.  c.  43,  s.  15, 
it  is  expressly  enacted,  that  in  all  cases  the  witnesses  must 
be  examined  upon  oath  or  affirmation,  and  the  justices 
before  whom  they  shall  appear  for  the  purpose  of  being  ex- 
amined have  full  power  to  administer  the  usual  oath  of 
affirmation  (r). 

The  oath  must  be  administered  to  each  witness  before 
he  is  examined ;  and  administering  it  afterwards  is  irre- 

(p)   For  instance,  on  the  former  penalty;     none    of   these     statutes 

statute  of  1  Geo.  1,  s.  2,  c.  43,  for  made  mention  of  an  oath,   but  onl] 

destroying  trees,  where  the  punish-  empowered    justices    to     hear    and 

ment  (which  was  extended  to  several  finally  determine  and  adjudge, 
subsequent  acts,  6  Geo.  1,  c.  16,  s.  (q)  3    Chitty's    Burn's    Just,   ti 

2,  and  29  Geo.  2,  c.  36,  s.  8)  was  "Oath." 

three    months'    imprisonment    and  (r)  See  also  14  &  15  Viet.  c.  9J, 

whipping,    without    any    pecuniary  s.  16. 
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pillar ;  for  the  witness  ought  to  be  under  the  sanction  of  an 
jath  the  whole  time  he  is  giving  his  evidence  (s). 

It  is  the  duty  of  the  justice  to  take  the  examination  of  Examination 
[he  witnesses  formally  in  writing;  mere  memoranda,  or 
rach  minutes  as  might  satisfy  the  judgment  of  the  justice 
it  the  moment,  were  held  not  to  be  sufficient,  when  by 
b  Geo.  4,  c.  23,  the  magistrate  was  bound  to  set  out  the 
lyidence  on  the  record  of  conviction  as  nearly  as  possible 
In  the  words  used  by  the  witnesses ;  and  if  he  neglected 
jo  to  do,  a  mandamus  lay  to  compel  him  to  comply  with 
pe  requisites  of  that  statute  (t).  If,  therefore,  the  justice 
lad  neglected  to  take  minutes  of  the  evidence  in  a  regular 
Ind  formal  manner,  he  was  placed  in  considerable  difficulty 
la  obeying  a  mandamus  under  that  statute.  In  one  case, 
vAicn  it  was  suggested  by  counsel  that  it  was  not  usual 
[iDr  justices  to  take  down  the  evidence  of  the  witnesses  in 
i)  formal  manner,  the  Court  said,  it  was  the  duty  of  the 
Iistices  to  take  minutes  of  the  evidence  in  order  that,  if 
ialled  upon,  they  should  be  enabled  to  set  it  forth  with 
Accuracy  (M). 

Although  the  evidence  no  longer  appears  on  the  face  of 

lie  conviction  it  should  still  be  taken  down  carefully  in 

'•riting,  for  the  assistance  and  protection  of  magistrates,  in 

>ie  event  of  ulterior  proceedings  being  adopted  in  respect 

|i  their  adjudication. 

The  magistrate  who  convicts  must  have  heard  the  evi-  In  presence  of 
lence,  and  not  allow  it  to  be  taken  in  his  absence  by  his 
ijlerk,  or  any  other  person  (or). 

(j)  R.  v.  Kiddy,  4  D.  &  R.  734  ;  489 ;  2  D.  &  R.  Mag.  Ca.  511. 
ID.   &   R.    Mag.   Cas.  364;    R.    v.  (x)   R.   v.  Inhabitant    of  Barton, 

lossop,  4  B.  &  A.  616.  12  A.  &  E.  78.   The  word  "quashed" 

(0  In  re  Rix,  4   D.  &  R.  352;  2  at    p.    79    should    be   "confirmed." 

.  &  R.  Mag.  Ca.  249;  R.  v.  Marsh,  See  S.  C.,  3   P.  &  D.  483;   Caudle 

D.  &   R.  260  ;  2  D.  &  R.  Mag.  v.  Seymour,  1  Q.  B.  889  ;  R.  v.  Watts, 

33  L.  J.,  M.  C.  63. 
(«)  R.  v.   Warnford,  5   D.  &    R. 
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tion for  Justices 126 


The  evidence  must  support  the  charge  by  proof  of  every 
material  fact,  assigning  a  specific  date  and  place  to  the 
offence.  The  degree  of  evidence,  and  the  credit  due  to  the 
witnesses,  provided  it  be  legally  admissible,  is  exclusively 
for  the  judgment  of  the  magistrates  (y) ;  and  the  reason 
formerly  for  requiring  it  to  be  set  out  in  the  conviction, 
was  not  to  canvass  their  conclusion,  but  to  ascertain  that 
the  premises  upon  which  they  had  proceeded  were  legal. 
Many  of  the  following  cases  were  decided  upon  objections 
to  the  evidence,  as  stated  on  the  face  of  the  conviction, 
where,  as  a  general  rule,  it  does  not  now  appear,  but  they 
are  still  useful  as  showing  the  evidence  which  should  be 
required  by  magistrates  in  order  to  justify  a  conviction. 

First,  the  fact  proved  must  appear  to  be  within  the  juris- 
diction of  the  convicting  magistrate.  Thus,  a  conviction, 
before  the  Lord  Mayor  of  London  for  selling  coals  short 
of  measure,  contrary  to  16  &  17  Car.  2,  c.  2,  was  quashed, 
because  it  was  not  proved  that  the  coals  were  sold  in 
London,  or  the  liberties  thereof;  without  which  the  Lord 
Mayor  has  no  jurisdiction  (z). 

Any  variance  between  the  information  and  the  evidence 
adduced  in  support  thereof,  as  to  the  parish  or  township 
in  which  the  offence  is  alleged  to  have  been  committed,  is 
not  to  be  deemed  material,  provided  it  be  proved  to  have 
been  committed  within  the  jurisdiction  of  the  justices 
hearing  the  information  (a). 


(y)  Ex  parte  Aldridge,  4  D.  &  R. 
83;  2  D.  &  R.  Mag.  Ca.  120;  Re 
Geswood,  2  El.  &  Bl.  952;  Re  JJ. 
Bristol,  3  Ell.  &  B.  479,  n.  (a);  18 
Jur.  426;  post,  p.  126 


1220;  and  see  R.  v.  Jeffries,  1  T.  R. 
241. 

(a)  11  &  12  Viet  c.  43,  s.  9. 
Ante,  p.  77,  as  to  adjourning  the 
hearing,  when  the  variance  is  such 


(a)  R.  v.  Highmore,  2  Ld.  Raym.       as  to  mislead  the  defendant. 
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The  evidence  ought  also  to  fix  a  certain  date  to  the  Time  of  of- 
offence  in  respect  of  time.  When  the  information  ap- 
peared on  the  face  of  the  conviction,  it  was  necessary,  in 
order  to  support  the  conviction,  that  the  offence  should 
have  been  shown  to  have  been  committed  on  a  day  or 
time  prior  to  the  information,  and  this  not  merely  by 
implication,  but  positively,  otherwise  the  conviction  was 
imperfect  (b). 

As  a  certain  tune  is  usually  limited  by  statute  for  a 
summary  prosecution  before  justices  of  the  peace,  it  was 
necessary,  on  that  account  also,  to  fix  the  offence  to  a 
certain  date,  in  order  that  the  proceeding  might  appear 
to  be  within  the  prescribed  period;  for  if  that  was  not 
shown,  either  by  positive  proof  of  the  day,  or  by  express 
reference  in  the  evidence  to  a  date  previously  mentioned, 
the  conviction  could  not  be  supported  (c).  It  was  suffi- 
cient, however,  to  refer  to  a  date  already  mentioned  and 
ascertained  (d ). 

It  was  held  sufficiently  certain  to  charge  in  the  in- 
formation, that  the  offence  was  committed  between  such  a 
day  and  such  a  day;  and  there  is  one  authority,  here 
subjoined,  for  admitting  the  same  latitude  in  the  evi- 
dence : — 

This  was  a  conviction  for  deer-stealing  (e).  According 
to  the  record  of  conviction  which  remains  filed  in  the 
Crown  Office,  the  evidence  (which  is  in  the  same  words 
as  the  information)  states  the  killing,  "  inter  ultimum  diem 
Julii  et  sejctum  diem  Augusti,  et  inter  duodecim  menses  ante 
informationem :" — the  judgment  is,  "  quod  convictus  sit  de 
prcemissis."  To  the  objection  for  want  of  certainty  in  the 
proof,  it  was  answered,  that  it  was  next  to  impossible  for 
the  witness  to  be  able  to  swear  to  every  day,  and  it  is 
not  to  be  intended  that  there  were  more  deer  stolen  than 

(6)  See  R.  v.  Fuller,  1  Ld.  Raym.  &  S.  534. 

51°-  (d)  R.  v.  Crisp,  7  East,  390. 

(c)  See  R.  v.  Woodcock,  7   East,  (e)  R,\.  Huso  Simpson,  10  Mod. 

146 ;  and   Cathcart  v.  Hardy,  2  M.  248. 


120 


OF  THE  EVIDENCE. 


one;  and,  moreover,  Eyre,  J.,  said,  "That  it  had  been 
sufficiently  settled  in  Chandler's  case(f)  to  be  well 
enough." 

It  should  not,  however,  pass  unobserved,  that  such 
uncertainty  is  open  to  more  serious  objections  in  the 
conviction,  than  where  it  is  confined  to  the  information, 
nor  does  it  seem  defensible  by  the  same  reasons.  And 
it  may  be  suggested,  that,  .as  the  admissibility  of  this 
loose  mode  of  proof,  contrary  to  analogy  and  principle, 
rests  upon  one,  or  at  most  upon  two  instances,  a  prudent 
magistrate  might  hesitate  to  convict,  without  testimony 
Variance  as  to  of  a  more  precise  date.  By  11  &  12  Yict.  c.  43,  s.  9, 
a  variance  between  the  information  and  the  evidence,  as 
to  the  time  of  committing  the  offence,  is  not  to  be 
deemed  material,  if  it  be  proved  that  the  information  was 
in  fact  laid  within  the  time  limited  by  law  for  laying  the 
same  (<?). 

E  vidence  of  Where  the  facts  constituting  an  offence  are  all  of  a  positive 

facts  constitut-    nature,  there  can  be  no  doubt  that  they  must  be  established 

ing  the  oftence.  _  J 

in  proof  by  the  prosecutor,  before  any  judgment  of  con- 
viction can  be  pronounced,  unless  the  statute  which  creates 
the  offence  expressly  exempts  the  prosecutor  from  doing  so. 
In  some  few  instances  this  is  the  case ;  for  example,  by 
26  Viet.  c.  10,  it  is  provided,  that  where  an  information 
is  laid  for  entering  salmon  for  exportation  in  contraven- 


(/)  14  East,  267.  It  does  not, 
however,  appear,  by  the  reports  of 
that  case,  that  the  objection  was  to 
the  evidence ;  it  is  only  said  to  have 
been  so  charged  in  the  information. 
It  may  be  observed,  that  the  men- 
tion of  a  precise  day  is  less  material 
in  the  information;  because,  even  if 
stated,  the  informer  is  not  tied  up 
to  that  day;  1  Salk.  369;  2  Ld.  Ray. 
582  ;  1 1  &  12  Viet.  c.  43,  s.  9.  Nor 
will  the  generality  of  the  charge  em- 
barrass the  party  in  his  defence,  so 
long  as  the  fact  must,  in  proof, 
be  fixed  for  a  certain  day ;  for,  if 
not  prepared  immediately  with  evi- 
dence applicable  to  that  particular 


day,  he  may  require  time  to  ad- 
duce it,  which  the  magistrate  would 
be  bound  to  grant.  But,  on  the 
other  hand,  if  the  same  vague  and 
uncertain  description  is  admitted  in 
evidence,  it  is  manifest  the  defendant 
cannot  have  the  benefit  of  proving 
his  innocence,  without  being  driven 
to  the  hardship  of  accounting  for 
every  day  within  the  time  specified  ; 
which,  as  the  interval  chosen  may  be 
of  indefinite  latitude,  might  be  very 
difficult  for  him  to  do. 

(g)  See  ante,  p.  77,  as  to  adjourn- 
ing the  hearing  when  the  variance 
is  such  as  to  mislead  the  defendant. 
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tion  of  the  Act,  it  shall  lie  on  the  defendant  to  prove  that 
the  entry  was  not  in  contravention  of  it ;  and  by  25  &  26 
Viet.  c.  64,  where  a  person  is  charged  with  having  marked 
naval  stores,  knowing  them  to  be  so  marked,  if  he  be  a 
marine-store  dealer  or  employed  in  her  majesty's  yards,  he 
shall  be  assumed  to  have  such  knowledge  unless  he  proves 
the  contrary;  and  under  27  &  28  Viet.  c.  37  (as  to 
chimney  sweeps),  when  the  age  of  the  child  comes  in 
question,  proof  of  the  age  lies  on  the  defendant. 

But  with  regard  to  such  offences  as  are  made  penal  only  Evidence  to 
by  the  want  of  certain  qualifications  in  the  offender,  or  by  ne?al've  e*- 

*  _    »    emptions,  how 

the  absence  of  certain  exculpatory  circumstances,  a  diffi-  far  necessary, 
culty  sometimes  occurred  in  determining  the  degree  of 
negative  proof  which  ought  to  be  required  by  the  magis- 
trate. This  was  exemplified  most  frequently  in  summary 
prosecutions  on  the  former  game  laws ;  since  they  attached 
only  upon  persons  destitute  of  certain  qualifications  enu- 
merated in  22  &  23  Car.  2,  c.  25,  the  absence  of  which 
was  necessary  to  the  jurisdiction  of  the  convicting  magis- 
trate. The  general  rule  of  law  dispenses  with  proof  of  a 
negative,  and  casts  the  burden  of  establishing  the  excep- 
tion in  the  affirmative  upon  the  party  seeking  to  protect 
himself  under  it :  and  that  rule  was  fortified  in  the  case 
under  consideration  by  the  difficulty  that  existed  of  ascer- 
taining or  proving  the  want  of  every  qualification  intro- 
duced into  those  laws.  The  duty  of  magistrates,  however, 
in  this  particular  seemed,  by  the  effect  of  decided  autho- 
rities, to  be  governed  by  a  different  rule  from  that  which 
prevails  in  trials  at  common  law,  and  to  require  the  pro- 
duction of  some  evidence  to  negative  the  existence  of  such 
exemptions  as  are  incorporated  with  the  offence,  or  at  least 
to  authorize  a  conclusion  of  their  non-existence.  For  if 
it  was  necessary,  as  the  preponderance  of  authorities 
seemed  to  declare,  that  the  evidence  recorded  in  the  con- 
viction (when  the  evidence  appeared  therein)  should  go 
that  length,  it  seemed  to  follow,  that  the  magistrate,  to  be 
able  to  make  that  statement  with  truth,  should  have  some 


122  OF  THE  EVIDENCE. 

evidence  of  it  before  him.  It  was  considered  by  Lord 
Mansfield  (h),  as  a  point  fully  settled,  that  it  must  be 
made  out  before  the  justice,  that  the  party  had  no  such 
qualification  as  the  law  requires ;  and  this,  says  his  lord- 
ship, upon  good  reasons,  independent  of  the  authorities  (z). 
In  that  opinion  the  judges,  Dennison  and  Foster,  fully  con- 
curred. To  the  weight  of  these  authorities  is  to  be  added 
that  of  the  opinion  declared  by  Lord  Kenyan,  and  Mr.  J. 
Grose,  in  a  case  in  which  the  attention  of  the  Court  was 
expressly  drawn  to  the  question.  The  following  expres- 
sions were  used  by  Lord  Kenyan  on  that  occasion  : — "  It 
is  said  to  be  impossible  for  the  prosecutor's  witnesses  to 
give  negative  evidence  of  the  want  of  qualification  in  the 
defendant;  but  I  do  not  see  why  it  may  not  be  done. 
A  witness  may  give  general  evidence  of  it  from  his  belief; 
he  may  know  the  defendant,  and  know  that  to  all  appear- 
ance he  may  not  be  a  man  of  substance  ;  evidence  may  be 
given  of  his  condition  in  life,  to  raise  a  reasonable  pre- 
sumption against  his  having  any  of  the  necessary  qualifi- 
cations "(A).  On  the  other  hand,  however,  two  of  the 
learned  judges  of  the  Court  of  Queen's  Bench,  in  the  same 
case(Z),  were  of  opinion,  that  the  general  rule  of  law,  as 
acted  upon  in  courts  of  justice,  ought  to  govern  the  pro- 
ceedings of  justices ;  and  therefore,  that  no  evidence  of 
the  want  of  qualification  ought  to  be  required  from  the 
prosecutor.  That  opinion  is  founded  upon  the  practice  in 
penal  actions  on  the  same  statute,  and  upon  the  inconve- 
nience of  requiring  positive  testimony  in  support  of  a 
negative,  which  in  many  instances  is  of  a  nature  that  it  is 


(7«)  R.  v.  Jarvis,  I  Burr.  153.    See  in  the  information,  as  well  as  in  the 

also  R.  v.  Marriott,  I  Str,  66  j  Bluet,  evidence,  yet  it  is  plain,  from  the  two 

q.  t.  v.  Needs,  Com.  Rep.  525.  reports  of  that  case  in  Burrow,  and 

(i)  Id.ib.  The  case  of  R.  v.  Jarvis,  in   the   note,   1   East,  643,  that  the 

1  Burr.  148,  can  scarcely  be  consi-  opinion  of  the  court  was  expressed 

dered  as  less  than  a  direct  authority  as  much  with  reference  to  the  evi- 

upon  this  point;  for  though  it  be  true,  deuce,  as  to  the  information, 
as  stated  in  R.  v.  Stone,  1  East,  653,          (k)  1  East,  650. 
that  the  conviction  was  defective  by  (0  Mr.  /.  Lawrence  and  Mr.  /. 

the  want  of  the  negative  allegations  Le  Blanc,  R.  v.  Stone,  I  East,  653. 
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almost  impossible  for  a  witness  to  srwear  to,  and  must 
He  almost  wholly  in  the  knowledge  of  the  party  accused. 
According  to  the  view  of  those  learned  judges,  if  the 
affirmative  fact,  viz.  the  killing  the  game,  was  proved,  and 
the  defendant  did  not  prove  his  qualification,  or  desire 
further  time  to  do  so,  there  was  enough  to  warrant  the 
justice  in  drawing  the  conclusion  of  the  want  of  qualifica- 
tion, and  in  convicting  the  defendant  of  the  offence 
charged  (m).  And  the  opinion  of  those  learned  judges 
was  afterwards  expressly  confirmed  by  the  unanimous 
decision  of  the  Court  of  Queen's  Bench  in  R.  v.  Turner  (»), 
where  it  was  laid  down  as  a  general  rule,  that  the  affirma- 
tive is  to  be  proved,  and  not  the  negative,  of  any  fact 
which  is  stated,  unless  under  peculiar  circumstances  where 
the  general  rule  does  not  apply ;  for  where  the  fact  lies 
peculiarly  within  the  knowledge  of  one  party,  it  is  easy  for 
him  to  prove  it,  but  often  impossible  for  the  other.  There- 
fore, notwithstanding  a  negative  averment  must  be  made 
by  the  prosecutor,  the  affirmative,  if  it  affords  a  justifica- 
tion to  the  party  charged,  must  be  proved  by  him  as 
matter  of  defence.  This  doctrine  was  also  subsequently 
recognized  by  the  Court  of  Queen's  Bench  in  R.  v. 
Hanson(o\  which  occurred  in  Michaelmas  term,  1821, 
and  was  a  conviction  by  two  justices  for  selling  ale  without 
a  licence.  The  question  was,  whether  the  informer  was 
bound  to  give  evidence  to  negative  the  existence  of  a  li- 
cence ;  and  Lord  C.  J.  Abbott  said,  he  concurred  in  all 
the  observations  upon  which  the  judgment  of  the  Court 
was  founded  in  R.  v.  Turner,  though  he  did  not  mean  to 
say  that  there  might  not  be  cases  which  might  be  fit  to  be 
considered  as  exceptions  to  the  general  rule ;  but  in  the 
case  then  before  the  Court  the  party  would  sustain  not  the 
slightest  inconvenience  from  the  general  rule,  as  he  could 
immediately  produce  his  licence ;  while,  if  the  case  was 

(m)  Per    Lawrence,   J.,    1    East,  have  been  reported,  but  was  given 

653.  by  Mr.  Dowling  in  the  2nd  edition 

(n)  5  M.  &  S.  206.  of  this  work,  from  his  MS.  notes  in 

(o)  This  case  does  not  appear  to  p.  45. 
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taken  the  other  way,  there  would  be  considerable  difficulty 
and  inconvenience  in  the  proof (p).  And  it  is  now  ex- 
pressly enacted  by  11  &  12  Viet.  c.  43,  s.  14,  that  if  the 
information  in  any  case  negatives  any  exemption,  ex- 
ception, proviso,  or  condition  in  the  statute  on  which  the 
same  is  framed,  it  shall  not  be  necessary  for  the  prosecutor 
to  prove  such  negative,  but  the  defendant  may  prove  the 
affirmative  thereof  in  his  defence,  if  he  would  have  advan- 
tage of  the  same  (q). 

In  all  cases,  and  before  the  passing  of  this  statute,  it 
was  an  acknowledged  distinction  that  where  the  exceptions 
came  by  way  of  proviso  in  a  separate  clause  or  act  from 
that  which  described  the  offence,  and  without  reference  in 
the  enacting  clause  incorporating  them  therewith,  the  de- 
fendant must  bring  himself  by  proof  within  the  proviso  by 
which  he  sought  to  protect  himself  (r).  Thus,  upon  a  con- 
viction under  the  10  Geo.  2,  c.  28,  s.  2,  for  performing 
plays,  without  the  king's  patent  or  licence  from  the  lord 
chamberlain  :  it  was  held,  that  it  lay  on  the  defendant  to 
show,  that  he  had  a  licence  from  the  magistrates  in  sessions, 
under  the  28  Geo.  3,  c.  30,  if  such  was  the  fact  (s). 
Proof  of  speci-  With  regard  to  the  precision  necessary  in  another  point, 
Uacty>  namely,  in  specifying  exact  sums,  or  quantities,  where  they 
constitute  a  necessary  ingredient  in  the  offence,  the  fol- 

(p)  R.  v.  Clarke,  8  T.  R.  220.  prohibits  the  sale  of  refreshment 
The  defendant's  own  representations  within  certain  hours  on  Sunday,  by 
or  admissions  afforded  a  legitimate  persons  licensed  to  sell  beer,  &c., 
and  strong  ground  for  the  conclu-  "except  to  travellers,"  it  seems  to 
sion  that  he  did  not  come  within  have  been  lately  held,  that  the  onus 
the  statutory  exemptions,  and  it  was  of  showing  that  the  persons  supplied 
decided  that  justices,  before  whom  with  refreshment  were  not  travellers, 
an  information  was  exhibited  on  the  lay  on  the  informer.  Taylor  v.  Hum- 
former  game  laws,  were  justified  in  phries,  34  L.  J.,  M.  C.  1. 
founding  the  want  of  the  defendant's  (r)  Denison,  J.,  R.  v.  Jarvis,  1 
qualification  upon  the  fact  of  his  East,  647,  note ;  and  Lord  Kenyon, 
having  sworn  before  them  acting  in  1  East,  650;  and  R.  v.  Bryan,  2 
another  capacity,  as  commissioners  Str.  1101.  Contra,  if  the  exception 
of  the  income  tax  to  an  estate  were  in  the  clause  containing  the 
under  100J.  a  year.  prohibition,  or  in  one  thereby  re- 

(q)  When  the  exception,  &c.  must  ferred  to.    See  R  v.  Pralten,  6  T.  R. 

be  negatived  in  the  conviction,  see  559  ;    Gill  v.  Scrivens,  1  Id.  27,  and 

post,  "  Conviction."     On  a   convic-  Taylor  v.  Humphries,  supra. 
tion  under  11  &  12  Viet.  c.  49,  which  (*)  R,  v.  Neville,  1   B.  &   Adol. 

489, 
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lowing  cases  occur  as  worthy  of  notice  : — It  was  held  to 
be  requisite,  in  a  conviction  for  not  accounting  and  paying 
over  money  collected  for  tolls  under  a  Turnpike  Act,  to 
particularize  the  sums  alleged  to  be  received,  and  the  times 
of  receiving  them ;  so  that  the  party  might  be  able  to  de- 
fend himself  upon  a  second  charge  (£)• 

Also,  wherever  the  magistrate  is  directed  to  award  cer- 
tain damages,  by  way  of  compensation  to  the  party  injured, 
there  must  be  proof  of  some  precise  number,  or  quantity, 
by  which  the  damage  may  be  measured.  Thus,  a  convic- 
tion on  43  Eliz.  c.  7,  for  cutting  down  lime-trees,  was  held 
to  be  defective,  for  not  alleging  the  number  of  trees ;  the 
magistrate  being  by  the  statute  to  assess  the  quantum  of 
damages  according  to  the  injury  (u).  So  a  conviction  under 
a  stat.  (7  &  8  Geo.  4,  c.  30,  Malicious  Trespass  Act)  which 
contained  specific  enactments  and  penalties  for  injuries  ac- 
cording to  the  extent  of  damage  which  had  been  inflicted 
aiid  rendered  the  consequences  of  conviction  dependant 
upon  the  amount  of  such  damage,  was  held  to  be  bad  for 
not  finding  as  to  the  amount  of  damage  (or). 

AYhen  the  evidence  and  the  information  were  set  forth  Evidence  of 
in  the  conviction,  it  was  held,  that  the  evidence  must  goto  f^"ion  '"" 
estabh'sh  the  identical  offence  which  formed  the  subject  of 
the  information.  It  was  not  therefore  sufficient  that  there 
appeared  to  be  evidence  of  another  offence  of  the  same 
kind  and  subject  to  the  same  penalty  (y).  No  substantial 
objection,  however,  can  now  be  taken  at  the  hearing 
xipon  the  ground  of  variance  between  the  information  and 
the  evidence,  but  if  the  justices  are  of  opinion,  that  the 
defendant  has  been  thereby  misled,  they  may  adjourn  the 
hearing  (z). 

For  the  purpose  of  making  an  order  in  bastardy  upon  Corroborative 
the  putative  father,  the  evidence  of  the  mother  must  be  evideuce- 

(0  R.  v.  Catherall,  2  Str.  900.  (y)  R.  v.  Smith,  8  T.  R.  588 ;  R. 

(u)  R.   v.   Burnaby,   2    Ld.   Ray.  v.  Reason,  6  Id.  375  ;    R.  v.  Davis, 

900;  and  see  the  conviction  itself,  Id.  178.     See  R.  v.  Harpur,  ]  D.  & 

3  Ld.  Ray.  125.  R.  222  ;   1  D.  &  R.  Mag.  Ca.  67. 

(*)  Charter  v.  Greame,  13  Q.  B.  (*)  11  &  12  Viet.  c.  43,  ss.  1,  9. 

21(j,  236',  post,  "  Conviction." 
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dence  a  ques- 
tion for  the 
justices. 


corroborated   in   some   material  particular  by  other  tes- 
timony (a). 

Degree  of  evi-  As  to  the  degree  and  sufficiency  of  the  evidence,  and 
the  credit  due  to  the  witnesses,  the  magistrates  alone  are 
the  judges.  In  this  respect  they  are  placed  in  the  situa- 
tion of  a  jury  (b) ;  and,  therefore,  whatever  the  Court  of 
Queen's  Bench,  upon  an  inspection  of  the  proceedings, 
would  deem  sufficient  to  be  left  to  a  jury  on  a  trial,  when 
the  evidence  was  set  out  on  the  face  of  the  conviction,  was 
considered  by  them  adequate  to  sustain  the  conclusion 
drawn  by  the  convicting  magistrates  (c).  Beyond  that, 
the  Court  would  not  exercise  a  judgment  upon  the  credit 
or  weight  due  to  the  facts  from  which  the  conclusion  was 
drawn.  This  criterion  is  accurately  illustrated  by  the 
following  example: — "This  was  a  conviction,  on  the 
former  statute  of  5  Ann.  c.  14,  for  keeping  and  using 
a  gun,  with  intent  to  kill  game.  The  witness  deposed 
that  the  defendant  on  the  day  specified  did  keep  and  use 
a  gun  with  intent  to  kill  game,  and  that  the  witness  was 
satisfied  the  defendant  did  keep  and  use  the  said  gun  for 
the  purpose  aforesaid,  from  the  circumstance  of  his 


Instances. 


(a)  7   &   8  Viet   c.   101,    s.   3. 
Under  s.  2,   if  the  application  be 
made    after    the    lapse     of    twelve 
months  from  the  birth  of  the  child, 
it  is  necessary  to  prove  payment  by 
the  alleged  father  towards  its  sup- 
port   within    that   period,    but  the 
evidence  of  such  payment  need  not 
be  corroborated  by  other  testimony. 
Hodges  v.  Bennett,  5  H.  &  N.  625  ;  29 
L.  J.,  M.  C.  224  ;  and  see  R.  v.  Berry, 
I  Bell,  C.  C.  95  ;  28  L.  J.,  M.  C.  86. 

(b)  R.  v.  Reason,  6  T.  R.  375; 
and  see  R.  v.  Bolton,   1  Q.   B.  66. 
As  proceedings  before  justices,  how- 
ever, are  usually  of  a  criminal  and 
penal  nature,  and  as  they  are  sub- 
stituted for  a  jury  of  twelve  men, 
who  must,  in  order  to  convict,  have 
all  been  satisfied  by  the  evidence  of 
the    criminality   of   the    defendant, 
the  evidence  ought  to  be  fully  satis- 
factory and  convincing  to  the  mind 
and    conscience   of   the    magistrate 
before  he  pronounces  the  party  to 
have  been  guilty.     If  any  reason- 


able doubt  exists  in  his  mind,  the 
party  charged  is  entitled  to  the 
benefit  of  that  doubt.  Such  cases, 
it  is  to  be  recollected,  differ  very 
materially  indeed  from  those  where 
mere  civil  rights  are  concerned,  and 
where  the  mere  preponderance  of 
evidence  may  be  sufficient  to  decide 
the  question;  2  Stark.  Ev.  414. 

(c)  See  Cnrnwell  v.  Sanders,  3  B. 
&  S.  206;  32  L.  J.,  M.  C.  6.  A 
test  is,  whether,  if  the  case  had  been 
tried  at  Nisi  Prius,  the  judge  would 
have  withdrawn  the  case  from  the 
jury;  per  Blackburn,  J.,  R.  v.  Ter- 
nan,  33  L.  J.,  M.  C.  216:  and  as 
to  acting  on  circumstantial  evi- 
dence, see  Brown  v.  Turner,  13  C. 
B.,  N.  S.  485;  32  L.  J.,  M.  C.  106. 
The  evidence  may  now  be  brought 
before  the  Court  of  Quarter  Sessions 
on  appeal,  and  before  the  Superior 
Court  either  by  affidavit  or  by  a 
case  stated  for  the  opinion  of  the 
Court;  see  post,  Part  III.,  Chapters 
IV.  &  V. 
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hearing  a  gun  go  off,  and  observing  that  it  was  fired  by 
the  defendant,  who  was  then  walking  about  a  piece  of 
ground  with  that  apparent  intent."  It  was  objected,  that 
neither  the  keeping  nor  the  using  a  gun  is  of  itself  an 
offence,  without  proof  of  its  being  used  to  kill  game ;  and 
that  it  was  not  hinted  that  it  was  fired  at  game  in  the 
instance  spoken  of  by  the  witness.  Lord  Kenyan: — 
'•'  Here  was  evidence  tending  to  prove  the  offence.  That 
being  the  case,  we  have  no  authority  to  inquire  farther, 
and  see  whether  the  conclusion  drawn  by  the  magistrate 
be,  or  be  not,  the  inevitable  conclusion  from  the  evidence. 
It  is  sufficient  in  convictions,  if  there  were  such  evidence 
before  the  magistrate  as  would  be  sufficient  to  be  left  to 
the  jury.  Here,  we  cannot  say  there  was  no  evidence  of 
the  fact  for  the  consideration  of  the  magistrate"  (d\ 

Again ;  on  a  conviction  for  selling  to  one  Robert  Chappel 
thirty  loaves  of  bread,  which  had  not  been  baked  twenty- 
four  hours  (under  the  39  &  40  Geo.  3,  c.  74), — the  wit- 
ness, Mary  Chappel,  swore  that  the  loaves  were  brought 
to  the  shop  kept  by  her  in  the  defendant's  cart,  and  by 
his  servant ;  another  witness  proved,  that  a  hand-bill  had 
been  delivered  to  him,  signifying  that  a  Mr.  Smith  (the 
defendant's  name)  had  opened  a  shop  at  ChappeVs  to  sell 
bread ;  and  the  defendant  said  in  his  defence,  that  he  had 
sent  the  loaves  to  Chappel's,  with  orders  not  to  sell  them 
till  the  following  day.  It  was  objected,  first,  that  there 
was  no  evidence  of  any  sale  at  all,  the  witnesses  having 
merely  proved,  that  the  bread  was  brought  to  Mary 
Chappel  in  the  defendant's  cart.  Another  objection  raised 
by  the  Court  was,  that  there  was  no  evidence  of  a  sale  to 
Robert  Chappel,  it  being  rather  of  a  sale  to  Mary 
Chappel.  The  Court  thought  there  was  no  foundation 
for  the  first  objection :  for  there  was  some  evidence,  from 
which  the  magistrate  might  draw  the  conclusion  of  a  sale 
by  the  defendant.  But  the  objection,  that  it  did  not 
appear  to  be  a  sale  to  Robert  Chappel,  they  thought  de- 

(d  )  R,  v.  Davis,  6  T.  R.  177  ;  and  see  Coster  v.  Wilson,  3  M.  &  W.  41 1, per  cur. 
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cisive ;  declaring,  that  if  there  had  been  any  evidence 
whatever  (however  slight)  to  establish  that  point,  and  the 
magistrate  who  convicted  the  defendant  had  drawn  his 
conclusion  from  that  evidence,  they  would  not  have  exa- 
mined the  propriety  of  his  conclusion ;  for  the  magistrate 
is  the  sole  judge  of  the  weight  of  evidence  (e). 

So,  in  a  conviction  of  the  defendant  for  causing  to  be 
acted,  at  the  Coburg  Theatre,  for  gain  and  reward,  a  cer- 
tain entertainment  of  the  stage  called  Richard  the  Third, 
— the  evidence  set  forth  was,  that  the  defendant  was  seen 
once  or  twice  at  the  rehearsals  of  Richard;  that  another 
person  was  stage  manager,  and  that  the  defendant  en- 
gaged /.  S,  to  perform,  and  gave  him  a  cheque  for  the 
amount  of  his  benefit :  it  was  held,  that  this  was  sufficient 
to  warrant  the  justices  in  drawing  the  conclusion,  that  the 
defendant  caused  the  play  of  Richard  the  Third  to  be 
performed.  Abbott,  C.  J.,  said,  "As  to  the  objection, 
that  this  evidence  did  not  warrant  the  conviction,  it  is 
sufficient  to  say,  that  it  cannot  prevail,  unless  the  evi- 
dence stated  on  the  face  of  the  conviction  be  such  as  that 
no  reasonable  person  could  draw  the  conclusion  that  the 
defendant  caused  this  particular  play  to  be  performed. 
I  am  very  far  from  thinking  that  to  be  the  case.  The 
magistrates  might  very  reasonably  draw  the  conclusion ; 
and,  having  done  so,  we  cannot  overturn  their  decision  as 
tothefact"(/). 

The  same  criterion  will  be  found  to  be  kept  in  vieAV 
throughout  the  ensuing  cases,  whether  the  determination 
of  the  superior  Court  has  been  to  confirm,  or  set  aside,  the 
conclusion  of  the  justices.  In  those  in  which  the  Court 
has  declared  the  evidence  insufficient,  that  judgment  may 
be  referred  to  the  want  of  sufficient  legal  evidence  to  have 
gone  to  a  jury : — 

In  a  conviction  for  deer-stealing,  on  3  &  4  "W.  &  M. 
c.  10,  the  evidence  stated  was,  that  the  justice  entered  into 
a  glover's  house,  and,  finding  a  deer-skin,  asked  him  how 
he  came  by  it ;  the  glover  said  he  bought  it  of  7.  S.,  who, 

(e)  R.  v.  Smith,  8  T.  R.  588.  (/)  R.  v.  Glossop,  4  B.  &  A.  616. 
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not  giving  a  good  account  of  himself,  was  convicted. 
This  was  held  sufficient ;  the  Court  held,  that  the  justice 
might  convict  the  person  that  sold  the  skin;  for  the 
statute  would  be  easily  evaded,  if  the  deer-stealer  could 
discharge  himself  by  a  sale(^). 

The  following  case  shows,  however,  that  the  Court  Where  the 
would  so  far  take  notice  of  the  sufficiency  of  evidence,  9™r*  *f 
upon  which  the  conviction  was  framed,  as  to  set  that  evidence, 
aside,  if  they  thought  the  evidence  too  slight  to  wan-ant 
it.  This  was  a  conviction  for  "  knowingly  harbouring, 
keeping  and  concealing,  and  permitting  to  be  knowingly 
harboured,  &c.  a  quantity  of  tea,  unlawfully  imported." 
The  evidence  stated  in  the  conviction  was,  that,  in  a  field 
about  a  quarter  of  a  mile  from  the  defendant's  house,  and 
which  field  the  witnesses  swore  they  believed  to  be  in  the 
defendant's  occupation,  two  of  his  servants  were  seen  by 
the  witnesses  loading  the  tea  in  question  into  a  cart  with 
two  horses,  which  one  of  the  witnesses  swore  were  the 
defendant's.  Another  witness  proved,  that,  in  a  conver- 
sation with  the  defendant,  he  said,  "  It  was  unfortunate 
for  him,  that  his  servants  had  taken  his  cart  and  horses 
without  his  knowledge."  The  conviction  further  set  forth, 
that  the  defendant,  in  answer  to  the  charge,  declared  he 
knew  nothing  of  his  servants  having  the  tea,  but  did  not 
produce  either  of  the  said  servants,  or  any  other  evidence 
whatever.  Upon  this  evidence,  which  was  all  set  out  as 
above,  the  conviction  and  judgment  followed.  The  convic- 
tion being  removed  into  the  Queen's  Bench  by  certiorari, 
a  rule  was  obtained  to  show  cause  why  it  should  not  be 
quashed,  as  to  the  penalty  for  knowingly  harbouring,  &c.  for 
want  of  sufficient  evidence  as  to  that  part  of  the  offence  :  to 
that  extent,  accordingly,  the  rule  was  made  absolute  (h). 

So  on  a  conviction  on  11  Geo.  1,  c.  30,  s.  16,  for  know- 

(g)  R.  v.  Jennings,   1   Salk.   383.  though  no  longer  of  use  as  a  pre- 

The  case  of  possession  unaccounted  ceclent,  may,  nevertheless,  serve  to 

for,  is  now  expressly  provided  for  illustrate  the  present  subject  of  in- 

by  24  &  25  Viet.  c.  96,  s.  14  (as  it  quiry.     See  R.  v.  //.   Oxfordsh.,  1 

formerly  was  by  7  &  8  Geo.  4,  c.  29,  M.  &  S.  446. 
s.  27).     The  above  case,  however,  (h)  R.  v.  Hale,  Cowp.  728. 

P.  K 
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ingly  harbouring,  keeping  and  concealing  three  gallons  and 
two  quarts  of  foreign  geneva,  being  run  goods,  &c.  liable 
to  the  duties  of  excise,  the  conviction  having  been  returned 
by  certiorari  into  the  Queen's  Bench,  for  the  purpose  of 
being  quashed  for  informality,  set  forth  the  evidence  upon 
which  the  convicting  justices  acted ;  from  which  it  appeared, 
that,  search  having  been  made  in  the  dwelling-house  of  the 
defendant  for  run  goods,  a  half-anker  of  foreign  geneva  was 
found  concealed  in  an  inner  room  therein ;  that  the  defend- 
ant was  not  in  the  house  when  the  search  was  made,  but 
that  his  wife  was  present,  and  also  two  men,  one  of  whom 
instantly  left  the  premises  upon  the  appearance  of  the 
searching  officers ;  that  the  defendant,  before  the  convict- 
ing justices,  in  answer  to  the  charge,  did  not  produce  any 
evidence,  but  insisted  that  the  room,  in  which  the  seizure 
was  made,  was  detached  from  his  dwelling-house,  and  had 
a  door  always  left  unlocked  ;  whereupon  the  justices  found 
him  guilty  of  the  offence  charged  in  the  information.  On 
moving  to  quash  this  conviction  on  two  grounds ;  first, 
that,  on  the  face  of  the  conviction,  there  was  not  sufficient 
evidence  to  show  that  the  defendant  had  any  knowledge  of 
the  geneva  being  in  his  house  at  the  time  of  the  seizure  : 
and,  secondly,  that  there  was  nothing  to  show,  conclusively, 
that  the  spirits  seized  were  run  goods, — Abbott,  C.  J.,  said : 
"  Upon  the  whole,  we  are  of  opinion,  as  to  the  first  point, 
that  the  evidence  set  out  is  too  slight  to  found  a  con- 
viction. The  mere  naked  fact,  of  the  spirits  being 
found  in  the  defendant's  house  during  his  absence,  can- 
not be  considered  as  conclusive  (//)  evidence  of  knowledge 
to  support  a  conviction  on  this  statute.  There  is  abun- 
dant ground  for  suspicion,  but  we  cannot  say  that  it 
is  a  clear  and  satisfactory  ground  to  convict.  I  there- 
fore think,  that  the  justices  drew  a  wrong  conclusion." 
— Bay  ley,  J.  :  "  There  must  be  some  clear  and  satis- 
factory evidence,  that  the  party  knowingly  harboured, 

(/*)  The  word  "  conclusive"  is  here  probably  used  in  the  sense  of  "  satis- 
factory." 
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or  permitted,  the  spirits  to  remain  in  his  house."     Con- 
viction quashed  (i). 

In  the  foregoing  cases,  the  Court  probably  considered 
the  facts  stated  as  not  sufficient  to  have  been  left  to  a  jury, 
on  the  question  of  the  defendant's  knowledge.  In  another 
case,  where  the  question  was  of  a  similar  kind,  the  facts  were 
as  follows: — The  offence  was  under  19  Geo.  3,  c.  50,  for 
having,  in  the  defendant's  custody  and  possession,  a  private 
still.  The  evidence  recited,  that  there  was  found  by  the 
witness,  under  a  pig-stye  in  the  garden  of  the  defendant's 
house,  a  private  still  just  worked  off,  a  worm-tub,  and 
worm,  and  six  wash  backs,  containing  one  hundred  and 
fifty  gallons  of  wash.  Among  several  other  objections 
urged  against  the  conviction,  one  was,  that  the  evidence 
did  not  support  the  charge  of  the  still  being  in  the  custody 
and  possession  of  the  defendant,  and  that  it  was  not  even 
stated  that  the  garden  was  in  the  defendant's  possession  (A). 
In  consequence  of  other  defects  in  the  conviction,  it  be- 
came unnecessary  to  determine  this  objection :  but,  from 
what  was  thrown  out  by  the  Court  in  the  course  of  the  ar- 
gument, their  opinion  may  be  collected  to  have  been  against 
the  objection ;  and  they  intimated,  that  the  circumstance  of 
the  articles  being  found  concealed  in  the  defendant's  garden, 
Avith  the  appearance  of  being  just  worked  off,  was  evidence 
sufficient  for  the  magistrates  (who  in  these  cases,  Mr.  J. 
Grose  observed,  are  put  in  the  place  of  a  jury)  to  find  the 
fact,  that  they  were  in  the  defendant's  custody  and  pos- 
session. A  doubt,  however,  was  suggested  by  one  of  the 
judges  (Mr.  J.  Le  Blanc),  upon  the  ground  that  the  defend- 
ant was  not  stated  to  be  either  in  the  house,  or  on  the  spot, 
at  the  time  (/).  Upon  the  hearing  of  an  information  for 
an  assault,  evidence  was  given,  which,  if  true,  showed  that 

(i)  Ex  parte  Ransley,  3  D.  &  R.  bott,  Doug.  553,  where  it  was  said, 

572;  2  D.  &  R.  Mag.  Ca.  151  ;  see  in  argument,  that  if  goods  be  found 

Ex  parte  Smith,  3  D.  &  R.  461  ;  in  the  party's  possession,  his  know- 

2  D.  &  R.  Mag.  Ca.  126.  ledge  shall  be  presumed,  but  not 

(k)  The  counsel,  in  support  of  when  they  are  found  in  his  grounds, 
this  objection,  referred  to  R.  v.  Ab-  (/)  R.  v.  Chandler,  14  East,  273. 

K2 
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there  had  been  not  only  an  assault  but  also  a  rape  com- 
mitted on  the  complainant.  It  was  held,  however,  that  the 
justices  had  jurisdiction  to  convict  of  the  assault  on  the 
ground  that  it  was  their  province  to  decide  whether  the 
evidence  of  the  rape  was  true  or  not,  Mr.  Justice  Crompton 
saying,  "  The  credibility  of  the  evidence  has  from  the 
time  of  Lord  Tenterden  been  for  the  justices  to  decide 


It  has  been  held,  on  a  conviction  for  selling  bread  under 
the  lawful  weight  (8  Anne,  c.  18,  s.  3),  that  the  fact  of  the 
servant  selling  bread  in  the  master's  shop  is  good  evidence 
of  its  being  the  master's  bread.  It  is,  however,  no  more 
than  evidence  ;  and  the  charge  against  the  master  must  be 
directly  for  selling  bread  ;  for,  where  the  offence  stated 
was  merely,  that  the  servant  sold  bread  in  his  shop,  this 
was  held  to  be  bad,  as  charging,  by  way  of  offence,  what 
was  only  the  evidence  of  it  (n). 

If  the  offence  is  confined  to  persons  of  a  particular 
description,  there  must  be  competent  evidence  of  their  an- 
swering that  description.  Thus,  a  conviction  for  trading 
as  a  hawker  and  pedler  without  a  licence  (under  the  former 
acts  of  3  &  4  Anne,  c.  4,  and  9  &  10  Will.  3,  c.  27,  s.  8), 
was  held  not  to  be  supported  by  evidence  of  a  single  act 
of  selling  a  parcel  of  silk  handkerchiefs  to  a  particular 
person  ;  for  the  bare  act  of  sale,  it  was  held,  did  not  show 
the  defendant  to  have  been  such  a  person  as  by  law  is 
required  to  take  out  a  licence  (o).  But,  on  another  con- 

(m)   Wilkinson  v.  Dutton,  3  B.  &  S.  2  B.  &  C.  136. 

821  ;  32  L.  J.,  M.  C.  152.     See  Re  In  R.  v.  Salomons,  1  T.  R.  251,  the 

Thompson,  6  H.  &  N.  193;  30  L.  J.,  offence  charged  was,  the  keeping  an 

M.  C.  20,  n.  (3).  office  for  the  sale  of  lottery-tickets  ; 

(n)  R.  v.  Bradley,  10  Mod.  156.  viz.  the  sale  of  a  ticket,  No.  34,907, 

(o)  R.  v.  Little,  1  Burr.  610;  see  and  receiving  money  for  the  share  in 

the  observations  upon  this  case,  post,  the  said  ticket,  without  a  licence.   It 

"  Conviction."  As  far  as  may  be  col-  was  objected,  on  the  authority  of  the 

lected  from  a  very  careless  report,  the  above  case  of  R.  v.  Little,  that  the  de- 

same  point  seems  to  have  been  de-  fendant  was  not  described  as  a  per- 

cided  in  another  case,  Loft  184.  See  son  from  whom,  by  the  act,  a  licence 

Allen  v.  Sparkhall,  1  B.&  A.  100;  R.  could  be  required;  inasmuch  as  a 

v.  Turner,  4  B.  &  A.  510;    Dean  v.  licence   was   not  necessary   for  the 

King,  Id.  517  ;  R.  v.  Websdell,  3  D.  sale   of  one    ticket   only.     But  the 

&  R.  360;    2  D.  &  R.  Mag.  Ca.  44;  Court  gave  no  opinion  on  this  point. 
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viction  under  the  same  statute  (9  &  10  "Will.  3,  c.  27,  s.  8) 
for  trading  as  a  hawker  and  pedler  without  a  licence,  evi- 
dence of  the  defendant's  refusal  to  produce  a  licence  on 
demand  was  deemed  sufficient  proof  of  his  not  having  one, 
which  was  the  offence  he  was  convicted  of  (p). 

Though  the  general  rule  was,  that  no  material  omission  What  intend- 

,.,  ,        -.          .      .  r  ,1       3   r      3       .     •      ment  admitted 

in  the  evidence,  as  to  the  description  01  the  deienaant,  in  jn  evidence, 
those  particulars  which  were  necessary  to  constitute  the 
offence,  could  be  supplied  by  intendnient  (q) ;  yet,  how  far 
that  rule  might  be  qualified,  in  favour  of  what  was  neces- 
sarily and  plainly  to  be  collected  from  the  facts  stated, 
though  it  was  not  expressly  averred,  may  be  judged  from 
what  is  laid  down  in  the  following  case  : — 

This  was  a  conviction  on  the  Malt  Act,  45  Geo.  3  ;  the 
offence,  which  was  that  of  wetting  malt,  was  laid  on  the 
twelfth  of  May ;  and  the  witness,  an  excise  officer,  after 
stating  "  that  the  defendant  is  a  maltster"  (which  it  wras 
agreed  must  refer  to  the  day  of  the  conviction,  and  not  to 
the  day  laid  for  the  offence),  went  on,  "  that  he  surveyed 
the  malt-house  of  the  said  defendant  on  the  said  twelfth 
day  of  May,  and  found  a  floor  of  malt  in  operation."  A 
doubt  was  suggested,  whether  the  evidence  sufficiently 
showed  the  defendant  to  have  been  a  maltster  at  the  time 
of  the  offence  committed.  It  was  argued  for  the  affirma- 
tive, first,  that  it  was  sufficiently  alleged  by  reference  to 
the  information,  the  witness  having  spoken  of  the  said 
defendant,  who  had  been  sufficiently  described  in  the  in- 
formation (r) :  the  Court,  however,  did  not  concur  in  this 
argument.  It  was  therefore  further  contended,  that  the 

(p)  R.  v.  Smith,  3  Burr.  1475,  and  Act,  1  &  2  Will.  4,  c.  32,  s.  42,  it  is 

note.     It  has  been  held,  in  an  action  not   necessary   to   negative   by   evi- 

for  penalties  against  an  innkeeper,  on  dence  any  certificate,  licence,  con- 

the   Post- Horse  Act,  that  it  is  not  sent,    authority   or   other  matter  of 

necessary  to  show  the  licence  itself  exception  or  defence,  but  the  party 

of  the   defendant  (although  it  was  seeking    to    avail    himself  of   them 

alleged  that  he  was  licensed  to  let  must  prove  the  same, 

post-horses  to  hire) ;  but,  as  against  (q)  Post,  "  Conviction." 

him,  it  is  sufficient  evidence  that  he  (r)  This  was  contended  upon  the 

had  written  over  his  door,  "licensed  alleged  authority  of  R.  v.  Tucke,  2  Ld. 

to    let    post-horses;"    Radford    v.  Ray.  1386;    but  the  Court  denied 

Briggs,  3  T.  R.  637.     By  the  Game  the  authority  of  that  case. 
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fact  of  the  defendant  being  a  maltster  at  the  time  of  the 
offence,  viz.  12th  of  May,  must  necessarily  be  collected 
from  the  whole  of  the  evidence  ;  and  the  majority  of  the 
Court  were  of  that  opinion.  Lord  Ellenborouyh : — "  If  any 
material  fact  were  wanting  in  the  evidence  to  make  out 
the  charge,  I  should  be  very  unwilling  to  supply  it  by  in- 
tendment ;  but,  taking  the  whole  evidence  together,  it 
does  sufficiently  appear  that  the  defendant  was  a  maltster 
at  the  time  of  the  offence  committed.  All  the  difficulty 
arises  from  the  order  in  which  the  evidence  was  taken 
down.  The  witness  begins  by  stating  that  the  defendant 
is  a  maltster ;  which  would  refer  to  the  time  he  is  speaking, 
the  4th  of  June.  But,  without  adverting  to  that,  see  how 
the  evidence  would  stand  without  it.  The  witness  deposed, 
that,  on  the  12th  of  May  he  surveyed  the  malt-house  of 
the  defendant :  now  it  could  not  be  then  the  defendant's 
malt-house,  nor  could  the  officer  then  have  surveyed  it, 
unless  the  defendant  had  entered  the  malt-house,  as  a 
maltster ;  it  would  otherwise  have  been  miscalled  the  de- 
fendant's malt-house.  The  term  survey,  too,  is  used  in 
malt  acts  ;  and  I  believe  the  officer  has  no  authority  to  sur- 
vey a  malt-house,  unless  it  be  entered  as  such."  Grose,  J., 
thought  the  fair  import  of  the  evidence  was,  that  the  de- 
fendant was  a  maltster  on  the  12th  of  May,  when  the  wit- 
ness, as  an  excise  officer,  surveyed  his  malt-house.  Le 
Blanc,  J.,  agreed  in  the  same  opinion.  But  Lawrence,  J., 
said,  "  I  have  great  doubts,  whether  the  fact  of  the  de- 
fendant's being  a  maltster  at  the  time  of  the  offence  suffi- 
ciently appears.  I  have  always  considered,  that,  in  these 
summary  convictions,  the  evidence  necessary  to  support 
the  charge  ought  to  be  precise ;  and  it  is  not  usual  to 
have  recourse  to  inference  in  order  to  support  a  conviction. 
Suppose  the  evidence  had  only  been,  that  the  officer  sur- 
veyed the  defendant's  malt-house;  can  we  infer,  merely 
from  the  word  survey,  that  the  malt-house  surveyed  was  a 
malt-house  entered  by  the  defendant,  and  that  he  was  a 
maltster  at  the  time  ?  This,  I  think,  would  be  going  further 
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in  support  of  a  conviction  than  any  case  has  yet  gone  the 
length  of."     The  conviction  was  affirmed  (s). 

On  this  head,  of  the  sufficiency  of  evidence  admitted  by 
the  magistrates,  it  may  be  noticed,  that,  in  a  conviction  on 
the  former  statute  of  5  Anne,  c.  14,  s.  4,  for  keeping  and 
using  a  greyhound,  not  being  duly  qualified,  it  was  held, 
that  the  magistrates  were  justified  in  founding  the  defend- 
ant's want  of  qualification  upon  the  circumstance  of  his 
having  on  a  former  occasion  before  the  same  magistrates, 
acting  as  commissioners  under  the  income  tax,  sworn  to 
an  estate  under  100/.  a  year(i). 

The  evidence  on  both  sides  was  required  to  be  specially  Evidence  not 
stated  in  the  conviction  by  3  Geo.  4,  c.  23.    This,  although  conviction." 
contrary,  as  it  seems,  to  what  had  been  formerly  held  («), 
was  established  as  a*  general  rule,  with  one  exception  only, 
before  the  passing  of  that  statute,  so  that  sufficient  proof 
might  appear  upon  the  face  of  the  record  to  sustain  every 
material  part  of  the  charge,  and  to  warrant  the  adjudi- 
cation.    A  known  distinction  in  this  respect  was  recog- 
nized between  orders  and  convictions ;  and  in  the  former 
it  was  allowed  to  state  the  result  only  of  the  evidence  (x). 

(s)  R.  v.  Crisp,  7  East,  389,  397.  ished.  This  is  the  language  of  the 
(0  R.  v.  Clarke,  8  T.  R.  220.  No  witness,  which  must  have  a  reason- 
precise  form  of  words  was  necessary  able  intendment,  and  is  to  be  con- 
in  slating  the  proofs  of  the  offence.  strued  according  to  the  common 
It  was  sufficient,  if  the  deposition  parlance,  and  the  general  under- 
was  in  terms  ordinarily  intelligible,  standing  of  mankind,  according  to 
having  regard  to  the  usual  import  of  which  the  language  used  is  certain 
technical  modes  of  speech  adapted  to  enough.  If,  indeed,  it  could  have 
the  subject.  Thus,  it  being  an  of-  been  shown  that  there  is  any  way  in 
fence  by  42  Geo.  3,  c.  38,  s.  30,  to  which  a  floor  of  malt  could  be  in 
wet  corn  or  grain,  making  into  malt,  operation,  for  any  other  purpose 
within  twelve  days  of  being  taken  than  of  making  into  malt,  a  doubt 
out  of  the  cistern, — the  witness,  an  might  have  been  thrown  upon  it. 
excise  officer,  on  a  conviction  for  But  none  such  has  been  suggested. " 
this  offence,  stating,  "  that  he  found  R.  v.  Crisp,  7  East,  393,  394 ;  4th 
a  floor  of  malt  in  operation,  very  wet,  objection. 

which  had  been  watered  within  four  («)  R.  v.  Pullen,  1  Salk.  369,  in 

days  of  being  taken  out  of  the  cis-  which  it  was  held  sufficient  to  state 

tern,"    it  was   held    sufficient,    not-  that  the  witness  made  oath  de  veri- 

withstanding  the  objection  that  malt  tate  pr&missonun,  without  setting  out 

is  not  equivalent  to  corn  making  into  the  evidence  specially. 

malt.     By  the  Court:  "  It  is  stated  (x)  R.  v.  Lloyd,  2"Str.  996;   R.  v. 

to  be  a  floor  of  malt  in  operation,  Killett,  4  Burr.  2063. 
which  implies  that  it  was  not  fin- 
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The  single  exception  which  was  admitted  with  regard  to 
one  class  of  convictions  was  considered  as  an  anomaly, 
which  could  not  be  drawn  into  any  general  consequence, 
nor  afford  a  precedent  for  any  other  class  of  convictions. 
The  exceptional  cases  alluded  to  were  all  upon  the  former 
Game  Act,  5  Anne,  c.  14  (y).  Also  where  the  justices 
were  authorized  to  convict  on  their  own  view,  the  parti- 
cular facts  presented  to  their  view  need  not  have  been  set 
out  in  the  conviction  (2).  But  every  material  fact  neces- 
sary to  support  such  a  conviction  must  have  been  alleged 
and  proved.  Thus,  where  a  conviction  by  justices  upon 
their  own  view  for  a  forcible  detainer  under  8  Hen.  6,  c.  9, 
omitted  to  aver  an  unlawful  entry,  and  none  was  proved, 
but  only  an  unlawful  ejectment,  it  was  held  bad  (a). 

The  general  form  of  conviction  and  order  now  given  by 
11  &  12  Viet.  c.  43(6),  omits  all  statement  of  the  evi- 
dence, and  at  once  proceeds  to  the  adjudication.  The 
Court,  therefore,  now  can  form  a  judgment  upon  the  evi- 
dence only  when  the  facts  are  brought  before  it  by  affi- 
davit, or  on  a  case  stated  for  its  opinion  (c). 
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When  the  witnesses  in  support  of  the  charge  have  been 
heard,  the  defendant  should  be  called  upon  for  his  defence, 

(j/)  R.  v.  Peame,  9  East,  358.  The  3  Nev.  &  Man.  753. 

general  form  of  conviction  given  by  (a)  R.  \.  Wilson,  5  Nev.  &  Man. 

the  later  Game  Act,  1  &  2  Will.  4,  164. 

c.  32,  dispenses  with  any  statement  (ft)  Sect.  14,  and  schedule, 

of  the   evidence,  as  well   as  of  the  (c)  R.  v.  Bolton,   1  Q.  B.  66;  Re 

proceedings  preliminary  to  adjudi-  Geswood,    2    El.   &    Bl.   952.     Post, 

cation.  Part  III.,  Chapters  IV.  and  V. 

(z)  R.  v.  Wilson,  1  A.  &  E.  627; 


OF  THE  DEFE>'CE.  137 

and  the  magistrate  is  bound  to  hear  the  evidence  tendered 
by  him  (e). 

The  evidence  adduced  on  behalf  of  the  accused  may  be  Exemptions, 
simply  to  contradict  or  throw  a  different  and  innocent  pro 
complexion  on  the  facts  proved  by  the  witnesses  for  the 
prosecution ;  or  to  prove  that  the  accused  is  within  some 
proviso  or  exception  excusing  or  qualifying  the  facts 
charged ;  an  onus  (as  we  have  seen  (f) )  thrown  upon  him  : 
or  to  disprove  some  fact  which  by  statute  is  to  be  assumed 
against  him  till  the  contrary  is  shown ;  or  to  set  up 
such  a  bona  fide  claim  or  dispute  as  will  oust  the  jurisdic- 
tion of  the  justices,  and  compel  them  to  abstain  from  pro- 
nouncing any  adjudication ;  or  to  show  that  the  matter 
has  been  already  decided,  or  that  the  remedy  has  been 
misconceived. 

It  has  always  been  held  as  a  maxim,  that  where  the  Claim  of  title, 
title  to  property  is  in  question,  the  exercise  of  a  summary 
jurisdiction  by  justices  of  the  peace  is  ousted  (g\  This 
principle  is  not  founded  upon  any  legislative  provision, 
but  is  a  qualification  which  the  law  itself  raises  in  the 
execution  of  penal  statutes  (A),  and  is  always  implied  in 

(e)  11  &  12  Viet  c.  43,  ss.  12,  14;      trates  injuries  done  under  a  bond  fide 
18  &  19  Viet,  c,  126,  s.  4.  claim  of  right;  see  Charter  v.  Greame, 

(f)  Ante,  p.  124.  13  Q.  B.  216,  226.     See  also  1  &  2 

(g)  R.  v.  Burnaby,  1  Salk.  181 ;  3       Will.  4,  c.  32,  s.  35  (Game  Act).  On 
Salk.  217  ;  2  Ld.  Ray.  900.  the  other  hand,  by  2  &  3  Viet.  c.  71, 

(h)  It  is  sometimes,  also,  the  sub-  s.  40  (the  Metropolitan  Police  Act), 

ject  of  special  enactment,  as  in  the  on  complaint  made  to  a  magistrate 

statute,  now  repealed,  of  22  &  23  acting  under  that  statute,  that  goods 

Car.  2,  c.25,  s.  9,  (the  first  act  which  not  exceeding  the  value  of  15/.  are 

gave  an  appeal,)  the  appeal  clause  improperly  detained,  he  may  inquire 

making  the  determination  of  the  jus-  into  the  title  thereto  or  to  the  pos- 

tices  final,  with  this  proviso,  "  it'  no  session  thereof.     Justices  also  have 

title  to  any  land,  royalty  or  fishery  jurisdiction,  under  11  Geo.  2,  c.  19, 

be  therein  concerned."     So  also,  in  s.  4,  to  adjudicate  upon  an  informa- 

the  former    Petty   Trespass   Act,   1  tion    for   a    fraudulent   removal    of 

Geo.  4,  c.  56,  there  was  an  express  goods  by  a  tenant,  although  it  may 

provision,  ousting  the  jurisdiction  of  appear    that    the    property    in    the 

the  justices,  where  the  title  to  the  premises  is  disputed,  and  that  the 

property  was  in  question.    The  Ma-  tenant  has  paid  the  rent  to  one  of 

licious  Trespass  Act,  7  &  8  Geo.  4,  the  claimants;  Coster  \.  Wilson,  3  M. 

c.  30,  s.  24,  ( now  superseded  by  24  &  &  W.  41 1  :  and  under  the  Nuisances 

25  Viet.  c.  97,  s.  52),  expressly  ex-  Removal  Act  (11  &  12  Viet.  c.  123, 

cepts  from  the  jurisdiction  of  magis-  s.  3),   two  justices  (or  the  County 
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their  construction :  and  so  rigid  is  this  rule,  that  even 
where  a  statute  allows  the  accused  to  go  into  the  question 
of  title,  he  is  not  obliged  to  do  so,  and  may  object  to  the 
jurisdiction  of  the  justices  (i). 

The  following  cases  illustrate  the  extent  and  application 
of  this  rule. 

The  first  case  arose  on  an  objection  made  to  a  conviction 
for  deer-stealing,  viz.  that  it  was  only  stated  that  the  de- 
fendant unlaAvfully  killed,  &c. ;  for,  it  was  urged,  every 
unlawful  killing  is  not  within  the  act.  Upon  which  Lord 
C.  J.  Holt  said,  "  Without  doubt,  if  the  defendant  has 
but  a  colour  of  title,  the  justices  have  no  jurisdiction.  If 
there  is  a  pretence  of  right,  we  ought  to  suppose  that  the 
justice  would  do  right,  and  acquit  the  defendant ;  because 
he  is  entrusted  with  the  execution  of  the  law.  Thus,  if 
there  was  a  dispute  about  the  limits  of  a  walk  in  a  forest, 
and  one  claims  as  part  of  his  walk  what  is  in  fact  a  part 
of  the  division  of  another,  and  accordingly  kills  deer  there, 
the  case  is  out  of  the  intent  of  the  act,  though  plainly 
within  the  wrords.  The  intent  is,  to  punish  rogues  and 
vagabonds,  and  not  persons  who  by  mistake  exceed  what 
the  law  warrants"  (£).  It  should,  however,  be  understood 
that  "  there  must  be  some  show  of  reason  in  the  claim, 
and  it  is  not  sufficient  unless  the  defendant  satisfy  the 
justices  that  there  is  some  reasonable  ground  for  his  asser- 
tion of  title "(/).  The  claim,  therefore,  must  be  one  that 
can  legally  exist,  and  consequently  a  defendant  was  not 
allowed  to  oust  the  jurisdiction  of  the  justices  by  claim- 
Court)  have  exclusive  jurisdiction  for  game  penalties.  See  Calcraft  v. 
to  enforce  the  repayment  of  money  Gibbs,  4  T.  R.  682,  and  notes  to  that 
paid  by  parish  authorities  for  the  case. 

abatement  of  a  nuisance,  although          (k)  R.  v.  Speed,  1  Ld.  Ray.  583. 
the  title  to  land  may  be  in  question.  \l)   Per  Cockburn,  C.  J.,  in  Corn- 

Hertford  Union  v.  Kimpton,  11  Exch.  well  v.  S.mders,  3  B.  &  S.  206;  32 
295  ;  25  L.  J.,  M.  C.  41.  L.  J.,  M.  C.  6.  Per  Abbott,  C.  J., 

(«)  Per  Coleridge,  J.,  inR.  v.  Grid-  in  Hunt  v.  Andrews,  3  B.  &  Aid. 
land,  7  El.  &  Bl.  853 ;  27  L.  T.,  346.  See  also  Legg  v.  Pardoe,  9  C. 
M.  C.  31  ;  and  judges  have  refused  B.,  N.  S.  289;  30  L.  J.,  M.  C.  108  ; 
to  try  a  question  of  title  in  actions  Calcraft  v.  Gibbs,  4  T.  R.  682. 
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ing  a  right  as  one  of  the  public  to  fish  in  a  non-navigable 
river  (m),  though  if  he  had  made  such  a  claim  with  respect 
to  a  navigable  one  it  would  have  been  sufficient  (n).  And, 
in  like  manner,  a  claim  by  the  defendant  as  one  of  the 
public  to  shoot  over  certain  land  where  in  fact  the  public 
had  hitherto  shot  without  interruption  was  held  insufficient 
to  stay  the  justices  from  hearing  the  complaint,  as  no  such 
right  is  known  to  the  law  (o).  It  is  sometimes  said,  and 
truly,  that  matter  which  would  not  be  any  defence  in  an 
action  of  trespass  may  nevertheless  form  a  good  ground 
for  protection  against  a  summary  conviction.  This,  how- 
ever, must  be  taken  to  apply  to  the  question  of  mens  rea 
(to  which  we  shah1  presently  allude),  and  not  to  the  ques- 
tion of  ouster  of  jurisdiction.  Where  there  must  be  a 
mens  rea  to  constitute  an  offence,  the  fact  of  a  man  having 
acted  under  a  claim  or  notion  of  right,  if  established,  will 
form  a  defence  against  a  criminal  proceeding,  and  must 
be  taken  into  consideration  by  the  justices,  not  as  a  ques- 
tion of  title,  but  as  a  question  ofbonajides.  When,  how- 
ever, the  object  is  to  oust  the  jurisdiction  of  the  justices, 
on  the  ground  that  title  comes  in  question,  then  the  claim 
must  be  of  such  a  nature  as,  if  substantiated,  would  afford 
a  defence  to  an  action  (o).  The  claim  of  title  must  also 
be  on  behalf  of  the  defendant  or  those  through  whom  he 
claims,  and  he  cannot  set  up  a  jus  tertii  (p).  In  a  late 
case,  on  the  hearing  of  a  complaint  under  5  &  6  Will.  4, 
c.  50,  for  leaving  rubbish  on  a  highway,  the  defendant, 
who  was  owner  of  the  land  on  both  sides  of  the  road, 
claimed  that  the  soil  was  his,  subject  only  to  a  private 
right  of  way;  and  it  was  contended  that  this  raised  a 
question  of  title  which  the  justices  could  not  decide.  It 
was,  however,  held  that  this  was  not  so,  for  the  title  to 
the  land  was  not  disputed,  but  only  the  question  of  high- 
Cm)  Hudson  v.  M'Rae,  33  L.  J.,  (o)  Leatt  v.  Vine,  30  L.  J.,  M.  C. 
M.  C.  65.  207. 

(n)  R.  v.  Stimpson,  4  B.  &  S.  301  ;  (p)   Corntcell  v.  Sander*,  3  B.  &  S. 

32  L.  J.,  M.  C.  208.  206 ;  32  L.  J.,  M.  C.  6. 
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way  or  no  highway,  which  was  a  question  for  the  justices 
to  decide  (r). 

Where  the  defendant  was  accused  of  trespassing  in  pur- 
suit of  game  under  1  &  2  Will.  4,  c.  32,  and  it  was  proved 
that  he  was  shooting  by  permission  of  C.,  who  stated  that 
he  had  a  parol  agreement  with  Lord  S.,  as  to  whose  title 
no  evidence  was  given,  the  justices  decided  that  there  was 
a  bond  fide  claim  of  right,  and  the  Queen's  Bench  refused 
to  interfere  with  their  decision  (s). 

As  the  same  rule  applies  in  this  particular  to  actions 
for  penalties,  the  principles  adopted  in  cases  of  that  de- 
scription may  be  referred  to  as  apposite  to  the  present 
subject.  And  though  these  decisions  arise  chiefly  upon 
one  description  of  offences,  viz.  that  which  was  founded  on 
the  former  game  laws,  it  may  be  useful  to  collect  them  in 
this  place  under  one  view ;  since  the  principle  is  equally 
applicable,  in  other  instances,  to  the  case  of  persons 
charged  Avith  penalties  for  acts  done  under  a  visible  au- 
thority or  alleged  title. 

It  has  been  held,  that  the  act  of  killing  fish  in  a  pri- 
vate fishery,  after  notice  given  to  the  owner  that  it  was 
done  with  intention  to  try  the  right  to  the  place  in  ques- 
tion, did  not  subject  the  parties  to  penalties  under  the 
former  act  of  5  Geo.  3,  c.  14,  s.  4,  although  the  same 
title  had  before  been  tried  and  determined  by  a  verdict 
against  the  party  now  claiming  it,  the  act  of  parliament 
having  expressly  excepted  persons  who  have  a  just  right 
or  claim  (£). 

Again,  in  an  action  for  a  penalty  for  destroying  game, 
the  plaintiff  was  nonsuited  by  the  direction  of  Mr.  J.  Buller, 
upon  it  being  proved  that  the  defendant  was  gamekeeper 
to  Sir  R.  Hoare  of  his  manor  of  B.,  and  had  as  such  been 
in  the  habit  of  shooting  over  the  place  where  the  game 

(r)  Williams  v.  Adams,  2  B.  &  S.  and  see  Hunt  v.  Andrews,  3  B.  &  A. 

312;  31  L.  J.,  M.  C.  109.  3*1  ;  Legg  v.  Pardoe,  9  C.  B.,  N.  S. 

(s)  Legg  v.  Pardoe,  9  C.  B.,  N.  S.  289 ;  30  L.  J.,  M.  C.  108  ;  and  R.  v. 

289  ;  30  L.  J.,  M.  C.  108.  Nunneley,  El.,  Bl.  &  El.  852 ;  27  L. 

(0  Kinnersley  v.  Orpe, Doug.  516;  J.,  M.  C.  260. 
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was  killed ;  and  no  evidence  was  given  of  the  place  (where 
the  act  was  committed)  being  out  of  that  manor.  The 
learned  judge  said,  he  would  not  put  it  upon  the  defendant 
to  prove  the  place  within  the  manor;  for  that  he  would 
not,  in  such  an  action,  tiy  the  boundaries  of  a  manor  (M). 
The  same  learned  judge,  upon  another  occasion,  refused 
to  let  the  boundaries  of  a  manor  be  tried  in  an  action  for 
penalties  for  killing  game ;  and  declared,  that  if  only  a 
colourable  title  in  the  person  under  whom  the  defendant 
acted  were  made  out,  with  the  exercise  in  fact  of  manorial 
rights,  it  would  be  a  sufficient  defence  against  the  penalties 
of  the  statute  (x).  But  in  a  similar  action,  evidence  of 
the  real  title  was  admitted  to  negative  the  existence  of  a 
colourable  title  set  up  by  the  defendant  (y). 

The  stat.  7  &  8  Geo.  4,  c.  30  (now  superseded  by  24  &  25 
Viet.  c.  97,  s.  52,  which,  however,  is  to  the  same  effect), 
relating  to  malicious  injuries  to  property,  contained  a  pro- 
viso (z)  in  sect.  24,  that  "  nothing  herein  contained  shall 
extend  to  any  case  where  the  party  trespassing  acted 
under  a  fair  and  reasonable  supposition  that  he  had  a 
right  to  do  the  act  complained  of,  nor  to  any  trespass  not 
being  wilful  and  malicious,  committed  in  hunting,  &c. ;" 
but  it  was  held,  that  the  justices  were  not  obliged  to 
dismiss  a  charge  made  under  this  section  for  maliciously 
damaging  growing  wood,  upon  the  mere  statement  of  the 
accused  party  that  he  acted  under  a  fair  supposition  of 
right,  but  that,  in  default  of  proof  by  him,  they  might 
judge  from  all  the  circumstances  whether  or  not  he  did  so 
act.  And  it  was  further  held,  to  be  no  proof  of  a  bond 
fide  claim  subsisting,  that  several  parties,  other  than  the 
individual  charged,  had  committed  similar  trespasses,  using 
the  same  colour  of  right  as  that  which  he  professed  to  rely 
upon,  and  that  the  complainant  had  obtained  injunctions 

(«)  Hankins  \.Bailey,  4T.R.681,  (y)  Hunt  v.  Andrews,  3  B.  &  A. 

note  (a).  3-tl. 

(x)  Blunt  v.  Grimes,  4  T.  R.  682,  (s)  This  proviso  applied  to  the 

note.  whole  act.  Burn's  Justice,  tit.  "  Ma- 

licious Injuries." 
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from  the  Court  of  Chancery  against  such  parties  (a).  So, 
in  an  action  for  penalties  for  killing  game,  the  defence  set 
up  was,  that  the  defendant  was  gamekeeper  to  a  person 
named  Roebuck,  who  was  merely  proved  to  have  been 
promised  a  deputation  by  the  plaintiff  as  lord  of  the  manor, 
but  who  had  since  been  warned  by  him  to  desist  from 
shooting  there.  Upon  the  first  trial  the  jury  were  directed 
to  consider  only,  whether  the  defendant  really  acted  as 
gamekeeper  to  Roebuck,  which  was  ruled  to  be  sufficient, 
however  groundless  Roebuck's  claim  might  be.  A  verdict 
was  found  accordingly  for  the  defendant ;  which  the  Court 
of  Queen's  Bench  afterwards  set  aside,  on  account  of  the 
misdirection ;  and  upon  that  occasion  Lord  Kenyan  said, 
"  The  Court  have  before  declared,  as  they  now  do  again, 
that  where  a  party  has  even  a  colourable  title  only  to  a 
manor,  a  penal  action  is  not  a  mode  of  proceeding  by 
which  they  will  investigate  it.  But  here  nothing  of  the 
sort  is  pretended,  for  it  is  admitted  on  the  part  of  the 
defendant,  that  the  plaintiff  was  lord  of  the  manor ;  but  it 
is  insisted,  that  he  promised  the  deputation  of  the  manor 
to  Mr.  Roebuck.  This  decides  the  question ;  for  a  man 
cannot  convey  to  another  the  power  of  appointing  a  game- 
keeper, without  a  conveyance  of  the  manor  itself.  But  it 
has  been  said,  that  the  servant  acted  bond  fide,  and  is 
therefore  not  within  the  act.  He,  indeed,  chose  to  trust 
to  what  his  master  told  him,  but  as  the  master  had  no 
right  or  even  colour  of  title,  it  is  no  justification  to  the 
servant  "(6). 

In  this  case  it  was  apparent  from  the  defendant's  own 
showing,  that  the  ground  of  his  excuse,  viz.,  as  game- 
keeper to  a  person  who  was  not  the  lord  of  the  manor,  and 

(a)  R.  v.  Dodson  and  others,  9  A.  have   cognizance   of  any  action    in 

&  E.  704  ;   Charter  v.  Greame,  13  Q.  which  the  title  to  corporeal   or  in- 

B.  216;  and  see  Baylis  v.  Strickland,  corporeal  hereditaments  shall  be  in 

1    M.  &  G.  591,  598;  and  Leatt  v.  question,  and  some  of  these  will  be 

Vine,  30  L.  J.,  M.  C.  207.     There  found  applicable  to  the  subject  in 

are   numerous    decisions   upon   the  the  text. 

County  Court  Act,  9  &  10  Viet,  c.95,  (b)  Calcraft  v.  Gibbs,  5  T.  R.  19  ; 

s.  58,  whereby  the  Court  is  not  to  see  Grant  \.Hulton,  1  B.  &  A.  134. 
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who  only  set  up  an  agreement  for  a  deputation  to  himself, 
wholly  failed.  But,  as  questions  of  right  can  still  less 
properly  be  examined  by  magistrates  in  a  summary  way, 
than  even  in  a  penal  action  by  a  court  and  jury,  it  may  be 
prudent  for  magistrates,  when  questions  of  this  kind  occur, 
to  abstain  from  any  other  inquiry  than  whether  the  act 
was  really  done  under  an  idea  of  authority  entertained  at 
the  time,  and  not  fabricated  afterwards  for  the  mere  pur- 
pose of  evading  the  penalties ;  and,  if  it  appears  to  have 
been  done  under  such  real  impression,  to  dismiss  the  com- 
plaint, without  investigating  the  legal  grounds  of  the  claim 
at  all(c). 

Besides  ousting  the  jurisdiction  of  the  justices   by  a  Or  question 
claim  of  title,  the  defendant  may  in  some  cases  attain  the  ^ 
same  result  by  raising  a  question,  which,  by  statutory  pro- 
visions, the  justices  are  restrained  from  deciding.     Thus, 
under  57  Geo.  3,  c.  127,  s.  7,  a  defendant  being  sum- 
moned for  non-payment  of  a  church  rate,  and  bona  fide 
disputing  the  validity  of  the  rate  or  his  liability  to  pay, 
the  justices  must  forbear  giving  judgment  thereon  (d). 

The  claim,  however,  must  be  bona  fide,  and  not  a  mere  Bonafdet. 
pretence  to  oust  jurisdiction,  whether  it  raise  a  question 
of  title  or  of  any  other  matter  which  the  justices  cannot 
decide ;  and  it  is  for  the  justices  to  say  whether  the  claim 
be  bona  fide,  or  a  mere  pretence  (<e).  They  cannot,  how- 
ever, decide  contrary  to  the  facts,  and  so  give  themselves 
jurisdiction,  but  must  have  reasonable  and  probable  cause 
for  their  decision  (/),  which  is  subject  to  review  in  the 
Court  of  Queen's  Bench  (g). 

(c)  Upon  this  subject  it  may  be       repay   a  loan    borrowed  by   public 
proper   to  notice  a  question  which       works  commissioners.    Re  Batkin,  23 
has  been  raised,  without  being  de-       L.  J.,  M.  C.  126. 

cided,  whether  the  penalty  of  keep-  (e)  See  R.  v.   Huntsworth,  33  L. 

ing  an  alehouse  without  licence  be  J.,  M.  C.  131  ;    R.  \.  \unneley,  El., 

incurred  by  a  person  acting  under  a  Bl.  &  El.  852 ;  27  L.  J.,  M.  C.  260 ; 

licence  which  is  void,  from  an  irre-  Pease  v.  Chaytor,  3  B.  &  S.  620 ;   32 

gularity  in  the  jurisdiction  of  the  L.  J.,  M.  C.  121. 

magistrates  who  granted   it.     Cald.  (/)  Pease  v.  Chaytor,  supra ;  R.  v. 

305,  306,  note  (10);   R.  v.  Bryan,  Pedler,   5  N.  R.   81;  R.  v.  Kayley, 

Andr.  81.  10  L.  T.,  N.  S.  339. 

(d)  And  the  same  rule  applies  if  (g)  Peate  v.  Chaytor,  tupra, 
the  rate  is,  under  5  Geo.  4,  c.  36,  to 
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Objection  of 
title,  &c.  being 
in  question, 
when  to  be 
taken. 


Thus,  where  a  defendant,  on  being  summoned  for  non- 
payment of  a  church  rate,  objected  to  the  rate  as  illegal, 
stated  his  objections,  was  willing  to  be  sworn,  and  asked 
for  an  adjournment  in  order  to  procure  legal  advice,  it 
was  held  that  the  justices  were  wrong  in  deciding  that  the 
objection  was  not  bonaf.de;  Lord  Campbell,  C.  J.,  saying, 
"  there  was  no  colour  for  their  coming  to  this  decision, 
the  evidence  was  all  on  one  side ;  it  was  uncontradicted 
and  showed  the  defendant  was  bona  fide  resisting  the  rate. 
He  gave  his  grounds  for  so  resisting,  and  those  grounds 
were  reasonable  "(A).  So,  where  the  defendants  were 
convicted  of  trespass  in  pursuit  of  game  under  1  &  2 
Will.  4,  c.  32,  and  it  appeared  that  the  defendants  stated 
before  the  justices  that  they  had  authority  under  the  owner 
of  the  land,  and  asked  for  an  adjournment  to  procure 
evidence,  it  was  held  that  there  was  a  bond  fide  claim, 
and  that  the  justices  were  wrong  in  refusing  to  adjourn, 
and  in  convicting  them  (i). 

It  is  said  (k)  that,  upon  a  suggestion  of  title,  the  Court 
of  Queen's  Bench,  at  any  time  while  the  conviction  re- 


(A)  R.  v.  Nunneley,  EL,  Bl.  &  El. 
852;  27  L.  J.,  M.  C.  260 ;  see  also 
Backhouse  v.  Churchwardens  of  Bishop- 
wearmouth,  9  C.  B.,  N.  S.  315;  30 
L.  J.,  M.  C.  118,  deciding  that  a 
quaker  falls  within  the  same  rule ; 
R.  v.  Blackburn,  32  L.  J.,  M.  C.  41, 
where  under  the  circumstances  the 
justices  were  held  right  in  deciding 
that  the  defendant  was  not  acting 
bona  fide ;  and  R.  v.  Huntsworth,  33 
L.  J.,  M.  C.  131,  where  they  were 
held  to  be  wrong ;  and  Pease  v. 
Cliaytor,  1  B.  &  S.  658;  31  L.  J., 
M.  C.  1,  where  it  was  held  that  it 
sufficiently  appeared  on  the  decla- 
ration that  the  justices  acted  with- 
out jurisdiction. 

(z)  R.  v.  Cridland,  7  El.  &  Bl. 
853;  27  L.  J.,  M.  C.  28. 

(k)  Per  Holt,C.  J.,2  Ld.  Ray.  901. 
In  one  case,  upon  an  application  for 
an  information  against  a  justice  for 
corrupt  conduct  in  his  office,  in  pro- 
ceeding to  convict  a  party  under  1 


Geo.  4,  c.  56,  for  a  petty  trespass 
committed  in  asserting  a  right  of 
way  over  a  road  which  had  lately 
been  stopped  up  under  the  order  of 
two  justices  in  petty  sessions  (the 
act  of  trespass  being  the  demolition 
of  a  chain-fastening  to  the  gate  which 
had  been  erected  to  stop  the  way), 
one  of  the  grounds  urged  was,  that 
the  justice  had  full  notice  that  the 
act  was  done  merely  for  the  purpose 
of  asserting  a  right  by  the  alleged 
trespasser,  who  had  land  abutting 
on  the  way,  and  that  it  was  not  done 
maliciously,  and  therefore  the  justice 
must  be  presumed  to  have  acted  im- 
properly ;  and  the  Court,  adverting 
to  the  proviso  in  the  statute  taking 
away  the  jurisdiction  of  magistrates 
in  such  cases,  granted  the  rule  nisi; 
but  there  were  other  circumstances 
alleged,  tending  to  show  that  the 
justice  acted  from  undue  motives. 
Hil.  T.  1825  ;  see  R.  v.  Harpur,  1  U. 
&  R.  222  ;  1  D.  &  R.  Mag.  Ca.  67. 
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mains  below,  and  has  not  been  removed  by  certiorari,  will 
grant  a  prohibition  after  conviction  to  stay  the  justice 
from  proceeding  upon  it ;  but  the  objection  must  have 
been  raised  by  the  defendant  at  the  hearing  ;  in  strictne--. 
it  should  be  taken  in  the  first  instance,  before  endeavour- 
ing to  obtain  a  decision  on  the  merits  (/) ;  it  is  not,  how- 
ever, too  late  to  take  it  after  the  case  has  been  heard  and 
immediately  before  the  justices  give  their  decision  (/«),  but 
it  must  be  distinctly  raised  before  the  decision  is  actually 
pronounced  («). 

There  is  another  maxim  of  the  law,  "  nemo  debet  bis  Retjudicata, 
verari  pro  una  et  eadem  causa;'  a  maxim  of  general  appli- 
cation to  civil  and  criminal  proceedings,  to  actions,  orders, 
summary  convictions  and  indictments  (o) ;  and  another, 
more  especially  applicable  to  criminal  matters,  "  nemo  debet 
bis  puniri  pro  uno  delicto"(p).  Consequently,  at  common 
law  a  former  conviction  or  acquittal,  whether  on  a  criminal 
summary  proceeding  or  an  indictment,  will  be  an  answer 
to  an  information  of  a  criminal  nature  before  justices 
founded  on  the  same  facts.  The  true  test  to  show  that 
such  previous  conviction  or  acquittal  is  a  bar  is,  whether 
the  evidence  necessary  to  support  the  second  proceeding 
would  have  been  sufficient  to  procure  a  legal  conviction 
on  the  first  (q).  If,  however,  by  reason  of  some  defect 
in  the  record,  either  in  the  indictment,  place  of  trial,  pro- 

-  or  the  like,  the  accused  was  not  lawfully  liable  to 

(/)  R.  v.JJ.  Salop,  2  El.  &  El.  386;  ties,  but  have  treated   one  penalty 

29  L.  J..  M.  C.  39  ;  seeR.  v.  JJ.  Lei-  as  sufficient  for  a  continuance  of  it. 

tetter,  Id.  203.  Thus,    on    an    information    for    not 

(ra)  Ex  parte  Mannering,   31    Id.  having  a  child  vaccinated  under  16  & 

153.  17  Viet.  c.  100,  s.  2,  it  was  held  to 

(ti)  R.  v.  //.  Salop,  supra.  be  a  good  answer  that  the  defendant 

(o)  For  a  fuller  discussion  of  this  had  already  been  convicted  of  the 

maxim,  see  Broom's  Legal  Maxims,  same  offence  in  respect  of  the  same 

4th  t-d.  p.  32  > .  child,  although  it  remained  unvac- 

(p)  In  some  cases  depending  on  cinated  ;  Pilcher  v.  Stafford,  4  B.  & 

the  construction  of  the  statute  under  S.  775  ;  S3  L.  J.,  M.  C.  113. 

which  the  charge  is  made,  the  con-  (q)  Coleridge,  J.,  in  R.  v.  Drury, 

tinuance    of    an    offence   is   a    new  3  C.  &  K.  193;   18  L.  J..  M.  C.  189; 

offence;   but  in  others,  although  the  R.  v  Mactien,  14  Q.  B.  74  ;  18  L.  J., 

mischief   continues,   the  legislature  M.  C.  213;  R.  v.  Herrington,  3  N.  R. 

have  not  imposed  successive  penal-  468 ;  and  see  Arch.  Cr.  PI.  ch.  4,  s.  5. 

P.  L 
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suffer  judgment  for  the  offence  charged,  the  former  pro- 
ceeding will  be  no  bar.  The  previous  proceeding,  if 
used  as  an  answer,  should  have  been  a  decision  on  the 
merits,  and  not  in  the  nature  of  a  mere  nonsuit  (r).  In 
addition  to  the  common  law  rule,  there  are  many  special 
statutory  provisions  making  summary  criminal  proceed- 
ings a  bar  to  any  future  ones(s).  Thus,  by  11  £  12 
Viet.  c.  43,  s.  14,  if  the  information  be  dismissed,  the 
justices  may,  if  they  think  fit,  upon  being  required  to 
do  so,  make  an  order  of  dismissal  of  the  same,  and  give 
the  defendant  a  certificate  thereof,  which  certificate  after- 
wards, upon  being  produced,  shall,  without  further  proof, 
be  a  bar  to  any  subsequent  information  for  the  same 
matters  against  the  same  party.  So  by  24  £  25  Viet, 
c.  100,  ss.  44,  45  (substituted  for  9  Geo.  4,  c.  31,  s.  27), 
if  the  justices,  on  hearing  certain  charges  of  assault  and 
battery  upon  the  merits,  where  preferred  by  or  on  behalf  of 
the  party  aggrieved,  deem  it  not  to  be  proved  or  find  it 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  accordingly  dismiss  the  complaint,  they 
are  forthwith  to  make  out  a  certificate  of  such  dismissal 
and  deliver  it  to  the  party  against  whom  the  complaint 
was  preferred,  and  such  certificate,  or  a  conviction  followed 
by  a  fulfilment  of  the  sentence,  is  expressly  declared  to  be 
a  bar  to  all  further  proceedings,  civil  or  criminal,  for  the 
same  cause  (2).  And  where  the  plaintiff,  having  served  a 
summons  for  an  assault,  gave  notice  to  the  defendant  that 
it  was  abandoned,  it  was  held,  that  the  defendant,  on  ap- 
plying for  it,  was  entitled  to  a  certificate  of  dismissal,  and 
that  the  dismissal  was  itself  a  "  hearing"  within  the  above 
27th  section  (M).  Even  if  the  second  charge  be  differently 

(r)  R.  v.  Herrington,  3  N.  R.  468 ;  25  Viet.  cc.  96,  97,  make  summary 

12  W.   R.  420;    R.    v.  Machen,   14  convictions   under    them   a   bar   to 

Q.  B.  74.  other    proceedings.     See  Tiinnicliffe 

(.«)  As    for   example,    the  statute  v.  Tedd,  5  C.  B.  553;  R.  v.  Robinson, 

3  Car.  1,  c.  3,  s.  5  ;   9  Geo.  4,  c.  31,  12  A.  &  E.  672;  the  ratio  decidendi 

s.  28;    and   18   &   19   Viet.   c.  126,  in  this  case  is  disputed  in  Hancock  v. 

s.  12.  Sonus,  1   El.  &  El.  795;  28  L.  J., 

(0  These  and  similar  provisions  M.  C.  196.     See  post,  p.  155. 
in  18  &  19  Viet.  c.  126,  and  24  &  (u)  Bradshaw\.^aughton,8C.B., 
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nod,  but  based  on  the  same  facts,  it  will  be  answered 
by  the  defence  of  autrefois  acquit  or  autrefois  convict. 
Thus,  a  certificate  of  dismissal  of  a  charge  of  assault  is  a 
bar  to  an  indictment  for  unlawful  wounding  where  the 
transaction  is  the  same  (x).  The  objection  of  res  judicata 
must  be  taken  at  the  hearing  before  the  magistrates,  and 
not  reserved  as  a  ground  for  quashing  the  conviction  or 
order  after  it  has  been  made  (z). 

The  defendant  should  be  furnished  with  a  copy  of  the 
conviction,  if  it  be  necessary  to  his  defence  against  an 
action  or  information  for  the  same  offence.  And  where  a 
magistrate  refused  to  grant  a  copy,  which  was  required  for 
that  purpose,  he  was  compelled  to  pay  his  own  costs  of 
returning  the  conviction  into  the  Queen's  Bench  on  a 
certiorari,  which  the  defendant  was  under  the  necessity  of 
suing  out,  as  the  only  means  of  procuring  a  copy  (a). 

It  does  not  often  happen  that  the  magistrates,  when 
they  acquit  the  party,  are  called  upon  to  make  a  record  of 
their  proceedings  (b).  But,  if  they  were  so  called  upon  by 
writ  of  certiorari,  and  their  return  disclosed  a  prirnd  facie 
case  upon  which  the  defendant  might  have  been  found 
guilty,  nevertheless,  the  Court  of  Queen's  Bench,  upon  the 
principle  already  mentioned  of  considering  the  magistrates 
in  the  situation  of  a  jury,  would  not  interfere  with  their 
judgment.  Thus,  where  a  proceeding  on  7  Geo.  2,  c.  19, 
had  been  instituted  for  using  sulphur  for  drying  hops,  to  a 
writ  of  certiorari,  which  had  been  issued  by  the  prosecutor, 
in  order  that  the  magistrates  might  return  a  special  case, 

N.  S.  103  ;  30  L.  J.,  C.  P.  93.     The  Costar  v.  Hetherington,  1   El.  &  El. 

granting  of  the  certificate  is  a  minis-  802;  28  L.  J.,  M.  C.   198.     As  to 

terial    act   consequent   on    the   dis-  ministerial    acts,    see    ante,    p.  20, 

missal.     The  application  for  it  need  n.  (*). 

not  be  made  in  the  presence  of  the  (x)  R.  v.  Elringlon,  31  L.  J.,  M.  C. 

other  party,  and,  as  it  seems,  it  may  14. 

be    made    at    any    time,    the  word  (z)  R.  v.  Herrington,  12  W.  R.  40; 

"forthwith"  in  the  statute  meaning  3  N.  R.  468;  and  see  Toft  v.Rayner, 

forthwith  on  application  for  it,  and  5  C.  B.  162. 

not  forthwith  on  dismissal  of  the  in-  (a)  R.  v.  Midlam,  3  Burr.  1721  ; 

formation.     Hancock  v.  Somes,  1  EL  and  see  post,  Part  III.,  Chapter  I. 

&  El.  795;  28  L.  J.,  M.  C.   196;  (b)  See  Part  III.,  Chapter  I. 

L2 
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which  it  was  expected  they  would  do, — they  thought  proper 
to  make  a  return,  setting  out  the  deposition  of  a  witness 
to  the  fact  of  the  defendant  having  thrown  half  a  pound  of 
sulphur  upon  a  charcoal  fire  then  using  for  drying  hops  ; 
"  but  because  the  informer,  J.  L.,  does  not  produce  before 
us  any  other  evidence  against  the  said  defendant,  and  be- 
cause all  and  singular  the  premises  being  heard  and  fully 
understood  by  us  the  said  justices,  it  manifestly  appears  to 
us  that  the  said  defendant  ought  not  to  be  convicted  of  the 
premises  above  laid  to  his  charge ;  therefore  it  is  con- 
sidered that  he  be  acquitted,  and  he  is  acquitted."  On 
this  record  being  returned  to  the  certiorari,  the  Court 
said,  the  evidence  given  was  entirely  and  exclusively  for 
the  justices  below,  who  were  placed  in  the  situation  of  a 
jury ;  and,  as  they  had  acquitted  the  defendant,  the  Court 
could  not  substitute  themselves  in  the  place  of  the  justices 
acting  as  jurymen,  and  convict  him.  They  could  not 
judge  of  the  credit  due  to  the  witnesses,  whom  they  did 
not  hear  examined.  They  could  only  look  to  the  form  of 
the  conviction,  and  see  that  the  defendant,  if  convicted, 
had  been  convicted  on  legal  evidence.  That,  on  this  re- 
turn, they  must  consider  that  the  magistrates  had  deter- 
mined on  the  facts,  and  not  on  the  law  as  distinguished 
from  the  facts  (c). 

A  more  difficult  matter  for  consideration  is,  how  far  a 
former  civil  proceeding  is  a  bar  to  a  criminal  one ;  for  a 


(c)  R.  v.  Reason,  6  T.  R.  376.     So  R.  v.  Francis,  2  T.  R.  484 ;  and  R. 

in  actions  on  penal  statutes,  where  v.  Wandsworth,  1  B.  &  A.  63.      Vide 

a  verdict  is  found  for  the  defendant,  post,  tit.  "  Of  Appeal  to  the  Ses- 

the  Court  will  not,  in  general,  grant  sions."     Where  magistrates  at  ses- 

a  new  trial,  even  though  the  verdict  sions  without    hearing    the    merits 

is  contrary  to  the  judge's  direction,  quash  a  conviction  for  a  defect  in 

and  founded  on  a  mistake,  if  there  form,  the  Court  of  Queen's  Bench 

has  been  no  misconduct  in  the  jury ;  will,  upon  a  removal  of  the  order  by 

Hall  v.  Green,  9  Exch.  247  ;  23  L.  J.,  certiorari,  quash  the  order  of  sessions 

M.   C.   15;    Ranston  v.  Etteridge,   2  if  they  are  of  opinion  that  there  is 

Chit.  273  ;    see  R.    v.  Mann,  4   M.  no  defect  in  form,  and  will  send  the 

&   S.   337;    Brook  \.Middleton,   10  case    back    to   be    heard    upon    the 

East,  268  ;  Wilson  v.  Rastall,  4  T.  R.  merits.     jR.  v.  Ridgway,  5  B.  &  A. 

753  ;   Calcraft  v.  Gibbs,  5  T.  R.  19  ;  527. 
Lord  Selsea  v.  Powell,  6  Taunt.  297 ; 
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man  may  at  the  same  time  render  himself  liable  to  both 
civil  and  criminal  proceedings.  Thus,  at  common  law 
(apart  from  statutory  provision)  a  person  may  be  exposed 
for  one  and  the  same  act  to  an  action  for  damages  to  the 
injured  person,  and  a  criminal  proceeding  for  the  breach 
of  the  peace  (d ) ;  and  sometimes  statutes  specially  pro- 
vide (e),  that  an  offender  shall  be  liable  both  to  civil  and 
criminal  proceedings.  At  the  same  time  it  is  right  and  is 
the  practice  to  take  the  one  matter  into  consideration  in 
proceeding  on  the  other ;  for  instance,  when  an  action  is 
pending  judgment  will  not  be  given  on  an  information  for 
an  assault  (/).  Technically  speaking,  in  such  a  case 
there  is  no  estoppel  on  the  justices  from  proceeding,  unless, 
perhaps,  where  the  proceeding  before  them,  though  nomi- 
nally criminal,  is  actually  for  the  vindication  of  the  party 
injured  rather  than  for  the  ends  of  public  justice.  But, 
without  entering  at  length  into  this  question,  the  safe 
practical  rule  for  the  justices  to  act  on  would  seem  to  be 
this,  when  it  appears  that  civil  proceedings  are  pending  in 
respect  of  the  same  matter,  to  dismiss  the  complaint  or 
pass  a  nominal  sentence,  unless  there  has  been  an  outrage 
on  public  order ;  or  unless  by  statutory  provision  (as  in  the 
case  of  trade  marks)  the  civil  and  criminal  proceedings  are 
not  to  interfere  with  each  other.  Should  the  second  pro- 
ceeding be  merely  to  indemnify  the  complainant  from 
an  alleged  wrong,  a  previous  civil  decision  as  to  the 
same  matter  will  be  conclusive  ;  thus,  judgment  against 
a  servant  in  the  County  Court  for  a  wrongful  dismissal, 
is  an  answer  to  an  application  to  justices  to  enforce  pay- 
ment of  wages  (<?). 

There  is  probably  no  maxim  known  to  our  law  of  more  Ment  rea. 
beneficial  operation  than  that  which  requires  a  criminal 
intent  in  order  to  fix  a   criminal   responsibility.      It    is 

(d)  Grier,  J.,  14  How.  U.  S.  R.  (/)  R.  v.  Mahon,  4  A.  &  E.  575. 
20.  (g)  Routledge  v.  Hislop,  24  L.  J., 

(e)  25  &  26  Viet  c.  88,  as  to  trade  M.C.  90  ;  and  see  Pease  v.  Chaytor, 
marks.  3  B.  &  S.  620 ;  32  L.  J.,  M.  C.  121. 
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generally  expressed  in  the  words,  "  actus  non  facit  reum, 
nisi  mens  sit  rea"  and  while  it  is  of  very  limited  appli- 
cation in  civil  proceedings,  it  is  almost  universally  applied 
to  those  which  are  of  a  criminal  nature  (i}.  The  test  of 
its  application,  therefore,  in  general  depends  on  the  ques- 
tion, what  is  the  character  of  the  complaint,  is  it  of  a  civil 
or  a  criminal  nature  ?  This  was  the  view  taken  by  the 
Court  of  Qiieen's  Bench  with  regard  to  an  information 
for  sending  dangerous  goods  by  railway,  which  under  the 
Railway  Act  before  the  Court  exposed  the  "  senders"  to  a 
penalty  of  10/.,  enforceable  against  them  as  "  offenders" 
by  imprisonment  for  three  months ;  and  the  act  was  con- 
strued as  meaning,  if  parties  knowingly  sent  the  goods  (k), 
Erie,  J.  saying,  "  There  is  no  doubt  in  the  case,  if  it  is  a 
criminal  proceeding.  ...  I  had  rather  thought,  that 
the  enactment  was  in  the  nature  of  a  protective  clause, 
providing,  that  if  any  one  sent  destructive  articles  by  the 
railway,  he  should  be  liable.  .  .  .  The  senders  clearly 
for  every  purpose,  except  criminal  proceedings,  warrant  that 
there  was  no  aquafortis,  &c.,in  the  parcel;  but  if  this  pro- 
ceeding is  a  criminal  one,  which  I  do  not  deny,  I  cannot 
say  that  they  are  liable,  unless  they  had  knowledge  of  the 
dangerous  nature  of  the  goods."  And  the  same  construc- 
tion was  put  on  the  old  statute  relating  to  the  possession 
of  naval  stores  (Z). 

It  is  on  the  ground,  that  a  trespass  in  pursuit  of  game 
is  of  a  civil  rather  than  of  a  criminal  character,  and  is 
punishable  as  an  offence  for  the  sake  of  protecting  pro- 
perty, that  a  defendant  may  be  convicted  of  it,  although 
he  was  not  conscious  that  he  was  committing  a  trespass. 
Thus  by  1  &  2  Will.  4,  c.  32,  s.  30,  any  person  charged 
with  a  trespass  in  pursuit  of  game  may  prove  by  way  of 

(»)  An  offence  implies  intention  Campbell,  C.  J.,    Id.    90;    and  see 

in  the  offender ;  and  "wilfully"  is,  in  Broom's  Leg.  Max.  (4th  ed.),  p.  34. 

general,  equivalent  to   "knowingly  (/c)  Hcanie  v.  Gitrton  and  Aix,tlirr, 

and   fraudulently;"  per  Erie,  J.,  in  2  El.  &  El.  66;  28  L.  J.,  M.  C.  216; 

It.   v.  Bad«cr,  6  El.  &  Bl.    137;  25  see  Index,  verb.  *'  Knowledge." 

L.  J.,  M.  C.  b5  ;  and  see  per  Lurd  (I)  li.  v.Shrjt,  30  L.  J.,  M.C.  170. 
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defence  any  matter  which  would  have  been  a  defence  to 
an  action  at  law  for  such  trespass,  except  that  the  leave 
and  licence  of  the  occupier  of  the  land  so  trespassed  upon 
shall  not  be  a  sufficient  defence  in  any  case  where  the 
landlord,  &e.,  shall  have  reserved  the  right  of  killing  the 
game ;  but  such  landlord,  &c.,  shall  be  deemed  to  be  the 
legal  occupier  of  such  land,  whenever  the  actual  occupier 
thereof  shall  have  given  such  leave  and  licence.  It  has 
been  held,  that  it  is  not  necessary,  in  order  to  support  a 
conviction  under  this  section,  that  the  defendant  should 
have  intended  to  commit  or  have  been  conscious  that  he 
was  committing  a  trespass  (TO).  And  the  same  rule  pre- 
vails on  an  information  under  24  &  25  Viet.  c.  96,  s.  24, 
for  "  unlawfully  and  wilfully"  fishing  in  the  private  fishery 
of  another  (n).  But  a  conviction  cannot  take  place  "  for 
being  in  possession  of  the  young  of  salmon"  in  contra- 
vention of  the  Salmon  Fishery  Act,  1861  (24  &  25  Viet, 
c.  109),  unless  the  defendant  knew  that  they  were  the 
young  of  salmon.  Thus  where  the  defendant  with  rod  and 
line  caught  a  number  of  samlets  whilst  he  was  fishing  for 
trout,  not  knowing  the  difference,  and  having  no  intention 
of  taking  the  young  of  salmon,  it  was  held  that  he  could 
not  be  convicted  under  sect.  15  of  that  act  (o). 

The  increase  of  statutes  constituting  new  offences  or  Cumulative 
altering  old  ones,  and  often  prescribing  specific  methods 
of  procedure,  has  on  many  occasions  raised  very  difficult 
questions  as  to  the  nature  and  number  of  the  remedies 
available. 

Wherever  the  law  simply  declares  an  act  to  be  unlawful 
the  doer  of  it  may  be  punished  by  indictment,  but  where 
the  legislature  creates  an  offence  and  imposes  only  a 
penalty  for  committing  it,  there  no  indictment  lies,  but 
the  penalty  may  be  recovered  (p).  So  if  a  statute  create 

(m)  Mordenv.  Porter,  7  C.B..N.S.  (n)  Hudson   v.  M'Rae,   33   L.   J., 

641  ;  29  L.  J.,  M.  C.  213;  per  Wil-  M.  C.  6G. 

liains    and   lilies,    JJ.    (dubitante  (o)  Hoplon  v.  Thirwall,  12  W.  R. 

Keating,  J.) ;  see  alsofl.  v.Cridland,  72  ;  9  L.  T.,  N.  S.  327. 

7  E.  &  B.  853  ;  27  L.  J.,  M.  C.  28,  (p]  Per  Pollock,  C.  B.,  in  Fox  v. 

30.  Tiie  Queen,  29  L.  J.,  M.  C.  o*. 
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a  new  obligation  and  a  new  remedy,  the  remedy  pointed 
out  by  the  statute  must  be  followed  (q) ;  or,  in  the  words  of 
Lord  Tenterden,  "  Where  an  act  creates  an  obligation, 
and  enforces  the  performance  in  a  specific  manner,  we 
take  it  to  be  a  general  rule  that  performance  cannot  be 
enforced  in  any  other  manner"  (r).  These  questions 
generally  arise  in  such  a  form  as  to  have  no  bearing  on 
our  present  subject ;  as,  for  instance,  where  the  contention 
is,  whether  an  action  will  lie  in  addition  to  the  remedy 
pointed  out  by  the  particular  statute  (s}.  No  difficulty 
analogous  to  this  can  of  course  arise  as  to  a  summary  con- 
viction, inasmuch  as  the  jurisdiction  must  always  exist  by 
express  statutory  provision.  But  sometimes  it  happens, 
that  after  an  offence  has  been  created  and  summary  juris- 
diction over  it  given  by  a  statute,  a  second  statute  is 
passed  relating  to  the  same  matter.  Upon  this  point,  it 
has  been  held,  that  if  a  later  statute  again  describes  an 
offence  created  by  a  former  one  and  affixes  a  different 
punishment  varying  the  procedure  and  giving  an  appeal 
when  there  was  no  appeal  before,  proceedings  must  be 
taken  under  the  later  statute,  which  operates  by  way  of 
substitution  and  not  cumulatively  (t).  The  same  result 


(q)  Mayor  of  Blackburn  v.  Parkin-  v.  Great  Northern  Railway  Company, 

son,  1  El.  &  El.  71  ;  28  L.  J.,  M.  C.  16  Q.  B.  961  ;  Giles  \.Hutt,  3  Excii. 

7  :    Vestry  of  St.  Pancras   v.  Batter-  18  j  Great  Northern  Railway  Company 

bury,  2  C.  B.,  N.  S.  477  ;   26  L.  J.,  v.  Kennedy,  4  Exch.  417  ;'  Cutbill  v. 

C.  P.  243.  Kingdon,   1   Exch.  494  ;    Novella   v. 

(r)  Doe  v.  Bridges,   1   B.   &  Ad.  Ludlow,  21  L.  J.,  C.  P.  169;   Stoi.e 

847  ;   and  see  Guardians  of  Hertford  v.  Marsh,   6   B.   &   C.  551  ;    Kelsall 

Union  v.Kimpton,  11  Exch.  295;  25  v.  Tyler,    11    Exch.   513;  25  L.  J., 

L.  J.,  M.  C.  41.  Exch.  153  ;  Barker  v.  Midland  Rail- 

(s)   See    upon   this    point    Timms  way  Company,  18  C.  B.  46;  25  L.J., 

v.  Williams,  3  Q.  B.  413;  Albon  v.  C.  P.  184;   10  Jur.,  N.  S.  172;    R. 

Pike,  4  M.  &  G.  421  ;  Couch  v.  Steel,  v.  Crawshaw,  30  L.  J.,  M.  C.  58,  64  ; 

3  El.  &  Bl.  402 ;    23  L.  J.,   Q.   B.  Vestry  of  St.  Pancras  v.  Batterbury, 

121,   126;    S.  C.,   Sharps  v.  Warren,  2  C.  B.,  N.  S.  477;   26  L.  J.,  C.  P. 

6   Price,   131;    Reeves   v.  White,  21  243;  25  &   26  Viet.  c.   102,  s.  77; 

L.  J.,  Q.  B.  169  ;   Shepherd  v.  Hills,  1  &  2  Will.  4,  c.  32,  s.  46. 
11    Exch.   55;  25  L.  J.,   Exch.  6.  (<)  Michell  v.  Brown,  1  El.  &  El. 

See  also  R.  v.  Tra/ord,  4  El.  &  Bl.  267  ;    28  L.   J.,  M.  C.   53,   55,   in 

122;   R.  v.  Ingham,  21  L.  J.,  M.  C.  which    Lord  Campbell,  C.  J.,  said, 

125;   The  Attorney- General  v.  Rad-  "If  the   later  statute  expressly  al- 

lof,  23  Id.  Exch.  240,  242;   Wathins  tered  the  quality  of  the  offence  by 
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would,  it  seems,  follow  an  alteration  in  the  procedure  and 
punishment,  without  reference  to  the  question  of  appeal. 

In  strict  law  no  agreement  between  the   complainant  Agreement  be- 

..  i  .          '     •      i  T  tween  parties, 

and  the  accused  can  put  an  end  to  criminal  proceedings, 

but  it  very  often  happens  (as  we  have  before  said)  that  the 
proceedings,  though  technically  of  a  criminal  nature,  are 
more  for  the  benefit  of  the  injured  person  than  the  vindi- 
cation of  public  justice,  and  it  is  also  frequently  a  difficult 
matter  to  decide  whether  they  are  criminal  or  civil. 

Even  if  the  proceeding  be  merely  civil,  and  for  the 
benefit  of  individuals,  justices  may  disregard  any  agree- 
ment set  up  by  way  of  defence,  if  it  is  not  between  all  the 
parties  interested.  Thus,  where  a  father  of  a  bastard 
child  had  agreed  to  pay  to  the  mother  5s.  a  week  for  its 
maintenance,  and  had  then  paid  her  IOL,  in  consideration 
of  which  she  agreed  to  release  him  from  all  further  pay- 
ments, it  was  held  that  this  was  no  bar  to  the  jurisdiction 
of  a  justice  to  make  an  order  for  the  support  of  the  child 
on  her  subsequent  application,  under  7  &  8  Viet.  c.  101, 
as  the  statute  was  for  the  benefit  of  the  child  as  well  as  of 
the  mother ;  but  that  the  justice  ought  to  take  it  into  con- 
sideration, together  with  the  other  circumstances,  and 
then  exercise  his  discretion  as  to  makin  an  order  w). 


SECT.  10.  —  Evidence  in  reply. 

If  the  defendant  has  examined  any  witnesses,  or  given  Evidence  in 
any  evidence,  other  than  as  to  his  general  character,  the  ^P1?' 
prosecutor  or  complainant  may  examine  witnesses  in  re- 


The  prosecutor  or  complainant,  however,  is  not  entitled  Observations 
to  make  any  observations  in  reply  upon  the  evidence  given  not 

making  it  a  misdemeanor  instead  of  seems  to  follow  from  altering  the  pro- 

a  felony,  or  a  felony  instead  of  a  mis-  cedure  and  the  punishment." 

demeanor,  the  offence  could  not  be  («)  Follitt  v.  Koetzow,    29  L.   J., 

proceeded   with    under   the   earlier  M.  C.  128. 

statute,  and  the  same  consequence  (x)  11  &  12  Viet.  c.  43,  s.  14. 
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by  the  defendant,  nor  is  the  defendant  entitled  to  make 
any  observations  in  reply  upon  the  evidence  given  by  the 
prosecutor  or  complainant  in  reply  (?/).  When  the  case 
and  evidence  have  been  heard  on  both  sides,  it  remains 
for  the  magistrate  to  convict  the  party,  or  to  dismiss 
the  information,  according  to  his  judgment  upon  the  cir- 
cumstances. 


SECT.  11. — Procedure  under  18  8f  19  Viet.  c.  126. 

Before  concluding  this  branch  of  our  subject,  it  is  well 
to  draw  attention  to  the  peculiar  procedure  under  18  &  19 
Viet.  c.  126  (z).  By  that  act,  whenever  a  person  is 
charged  before  justices  with  simple  larceny,  the  value  of 
the  property  in  their  judgment  not  exceeding  5s.,  or  with 
an  attempt  to  commit  either  simple  larceny  or  larceny  from 
the  person,  then,  if  there  be  no  previous  conviction  or  the 
justices  do  not  think  the  matter,  from  other  circumstances, 
a  fit  subject  for  indictment,  they  may,  by  consent  of  the 
accused,  try  the  question.  And,  in  order  to  obtain  that 
consent,  one  of  the  justices,  after  the  examinations  of  the 
witnesses  for  the  prosecution  are  at  an  end,  and  before 
calling  on  the  person  charged  for  any  statement  he  may 
wish  to  make,  must  state  to  him  the  substance  of  the  charge, 
and  then  say  to  him,  "  Do  you  consent  that  the  charge 
against  you  shall  be  tried  by  us,  or  do  you  desire  that  it 
shall  be  sent  for  trial  by  a  jury  at  the  sessions  or  assizes  ?" 
(as  the  case  may  be),  or  words  to  that  effect.  If  the  accused 
consent,  the  charge  is  then  reduced  into  writing ;  he  is 
asked  to  plead,  and  if  he  pleads  guilty,  sentence  is  passed; 
if  he  pleads  not  guilty,  his  defence  is  heard  in  the  usual 
way.  And  if  any  person  be  charged  before  justices  with 
simple  larceny  (beyond  the  above  amount),  larceny  from 
the  person  or  larceny  as  a  clerk  or  servant,  when  the  case 

(y)  11  &  12  Viet.  c.  43,  s.  14.  (z)  See  this  Act  in  the  Appendb 

Part  I. 
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for  the  prosecution  is  closed  the  justices,  if  they  think 
there  is  sufficient  evidence  to  put  the  accused  on  his  trial, 
and  that  the  matter  may  be  properly  disposed  of  sum- 
marily, may  reduce  the  charge  into  writing :  and,  after 
explaining  to  him  that  he  is  not  obliged  to  plead  or 
answer  before  them  at  all,  may  ask  him  if  he  be  guilty  or 
not,  should  he  plead  guilty,  they  can  then  sentence  him ; 
but  if  he  do  not  so  plead,  he  must  be  committed  for 
trial  in  the  usual  way. 


SECT.  12. — Dismissal  of  Complaint;  Discharge  from  first 
Conviction. 

The  general  rule  is,  that  if  the  charge  is  substantiated 
and  no  valid  defence  proved,  the  duty  of  the  justices  is  to 
convict,  whilst,  if  the  case  for  the  prosecution  fail  or  a 
valid  defence  is  shown,  it  becomes  their  duty  to  dismiss 
the  charge.  This  is  so  obvious,  that  it  would  not  have 
been  necessary  to  allude  to  it,  but  for  the  fact  that 
sometimes  the  statute  relating  to  the  offence  contains 
exceptional  provisions  on  this  point.  Thus,  24  &  25 
Viet.  c.  100,  enacts,  that  on  certain  charges  of  assault 
and  battery,  the  justices  may  dismiss  the  complaint  if  they 
think  the  offence  so  trifling  as  not  to  merit  punishment ; 
and  under  18  &  19  Viet.  c.  126,  the  justices  may  dismiss 
the  person  charged,  under  sect.  1  of  that  act,  without  pro- 
ceeding to  a  conviction,  if  they  think  there  are  circum- 
stances in  the  case  which  render  it  inexpedient  to  inflict 
any  punishment.  Again,  24  &  25  Viet.  cc.  96,  97, 
though  they  do  not  provide  for  the  dismissal  of  informa- 
tions, enact,  that  where  a  person  is  summarily  convicted 
under  their  provisions,  and  it  is  a  first  conviction,  the 
justice  may  discharge  the  offender  on  his  making  such 
satisfaction  to  the  person  grieved  for  damages  and  costs 
or  either  of  them,  as  the  justice  shall  direct. 

By  11  &  12  Viet.  c.  43,  it  is  provided,  that  whenever 
the  case  Ls  dismissed  (unless  it  falls  within  sect.  35)  it 
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shall  be  lawful  for  the  justices  if  they  think  fit,  being 
required  so  to  do,  to  make  an  order  of  dismissal,  and  give 
the  defendant  a  certificate  thereof.  And  in  some  other 
acts  there  are  analogous  provisions  applying  only  to  the 
particular  statutes  in  which  they  are  contained.  Thus, 
18  &  19  Viet.  c.  126,  provides,  that  when  there  is  a  dis- 
missal under  that  act  the  justices  shall  make  out  and 
deliver  to  the  person  charged  a  certificate  thereof;  and 
24  &  25  Viet.  c.  100,  contains  a  similar  provision  (a). 

As  to  costs,  it  is  provided  by  11  &  12  Viet.  c.  43,  that 
in  all  cases  of  dismissal  (not  within  sect.  35)  the  justices 
may  order  the  complainant  to  pay  the  defendant  such  costs 
as  seem  to  them  reasonable,  the  amount  to  be  specified  in 
the  order  of  dismissal,  and  recovered  as  penalties  are 
recovered. 

(a)  Ante,  p.  146. 
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TTE  proceed,  in  the  next  place,  to  explain  the  form  and  Definition  of  a 
requisites  of  the  conviction  itself,  which  may  be  described 
as  a  record,  containing  a  memorial  of  the  proceedings  had 
under  the  authority  of  a  penal  statute  before  justices  of  the 
peace,  or  commissioners  duly  authorized  to  receive  an  in- 
formation and  proceed  to  judgment  (a). 

As  the  proceedings  of  justices  of  the  peace  by  summary  Record, 
conviction  are  matter  of  record  (b\  it  is  a  part  of  their 
duty,  upon  every  conviction,  to  record  the  proceedings  in 
a  formal   shape,  certifying  them  under  their  hand  and 


(a)  1  Salk.  377  ;  Bosc.  7 ;    Dick- 
inson's Quarter  Sessions  (6th  ed. ), 
p.  871. 

(b)  Dalt.  c.  2,  s.  4.     According  to 
Lord  C.  J.  Holt,  in  the  case  of  The 
College  of  Physicians,   1   Salk.   200, 
wherever     there    is    a    jurisdiction 
created  with  power  to  fine  and  im- 
prison, that  is  a  Court  of  Record, 
and  what  is  there  done  is  matter  of 
record,  and  so  in  8  Co.  60,  38.   Lord 
C.  J.  De  Grey,  however  (Miller  v. 
Seare,  2  Bl.Rep.  1146),  observes  that 
this  position  cannot  be  universally 


true.  But  the  reasons  assigned  by 
Dalton,  c.  2,  s.  4,  for  considering  the 
acts  of  justices  of  peace  on  penal 
statutes  as  matters  of  record  seem  to 
justify  the  describing  them  as  such. 
That  penal  convictions  have  always 
been  considered  as  records  appears 
from  the  uniform  and,  as  it  should 
seem,  indispensable  practice  (before 
the  Act  of  4  Geo.  2,  c.  26),  which 
required  them,  when  filed,  to  be  in 
Latin,  as  all  records  then  necessarily 
were  by  the  statute  of  Edw.  3.  In 
the  case  of  R,  v.  Chaveney  (anno  11 
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seal  (c),  which  is  the  only  regular  mode  of  authenticating 
them  as  their  records  (d ).  This  is  also  necessary  for  the 
purpose  of  having  convictions  returned  and  filed  among 
the. records  at  the  general  quarter  sessions  of  the  peace, 
which  ought  to  be  done  in  all  cases  (e). 

The  summary  jurisdiction  of  magistrates,  though  their 
proceedings  be  matter  of  record,  is  not  however  compre- 
hended under  the  general  denomination  of  the  jurisdiction 
of  the  Queen's  Courts ;  and  therefore  it  has  been  resolved 
that  the  provisions  of  acts  of  parliament,  which  speak  of 
proceedings  by  plaint  or  information  in  any  of  her  Majesty's 


Geo.  1),  2  Lord  Raym.  1368,  a  con- 
viction for  swearing  was  quashed 
because  it  was  in  English.  Lord 
Holt,  indeed,  in  another  case  (R.  v. 
Lomas,  Comb.  289  ;  Skin.  562)  said, 
that  he  saw  no  necessity  why  a  con- 
viction for  keeping  a  private  still 
should  be  in  Latin  any  more  than 
an  order  of  bastardy.  The  practice, 
however,  was  taken  for  granted  in 
the  case  of  R.  v.  Lloyd,  2  Str.  999, 
and  referred  to  as  a  criterion  to  dis- 
tinguish orders  from  convictions.  It 
is  further  confirmed  by  6  Geo.  1, 
c.  21,  s.  3,  and  by  the  form  used  in 
writs  of  certiorari  applicable  to  such 
proceedings  by  which  they  are  styled 
"records,"  and  by  11  &  12  Viet. 
c.  43,  s.  14,  which  requires  them  to 
be  filed  among  the  records  of  the 
general  quarter  sessions  of  the  peace. 
The  doctrine  that  magistrates  acting 
judicially  are  judges  of  record  was 
fully  recognized  in  Ba&ten  v.  Carew, 
3  B.  &  C.  649 ;  5  D.  &  R.  558 ;  2  D. 
&  R.  Mag.  Ca.  563,  S.  C.  See  fur- 
ther on  this  point,  Re  Hammond, 
9  Q.  B.  96  ;  Chaney  v.  Payne,  1  Id. 
724;  Charter  \.  Greame,  13  Id.  223  ; 
R.  v.  Yeoveley,  8  A.  &  E.  806,  810. 
Formerly,  also,  convictions  were 
drawn  up  on  parchment,  which  was 
necessary  in  the  case  of  records  (Co. 
Litt.  260  a  ;  Termes  de  la  Ley,  tit. 
"  Record,"  p.  572  (edit.  1685);  Re 
Hammond,  9  Q.  B.  96,  99;  R.  v. 
Yeoveley,  8  A.  &  E.  810,  819  ;  Charter 
v.  Greame,  supra),  but  now  they  may 
be  on  parchment  or  paper ;  1 1  &  12 
Viet.  c.  43,  s.  17  :  so  may  coroner's 
inquisitions,  unless  they  be  of  murder 
or  manslaughter,  in  which  cases  they 


must  still  be  on  parchment.     6  &  7 
Viet.  c.  83,  s.  2. 

(c)  11  &  12  Viet.  c.  43,  s.  14.     In 
R.  v.Glossop,  Easter  Term,  2  Geo.  4, 
where  a  certiorari  was  directed    to 
justices  to  certify  proceedings  at  ses- 
sions under  their  hands  and  seals, 
and  the  return  omitted  their  seals, 
the  Court  gave  leave  to  amend  the 
return  in  that  respect,  and  sent  it 
back  for  that  purpose ;    Mr.  Dow- 
ling's  MS.    An  adjudication  by  ma- 
gistrates of  compensation  under  the 
Lands   Clauses    Consolidation  Act, 
1845,  is  in  the  nature  of  an  award 
rather  than  of  an  order,  and  therefore 
the  justices  need   not   make   it  in 
writing,  but  may  give  their  decision 
verbally.      R.    v.   Combe,  32    L.  J., 
M.  C.  67. 

(d)  1  Burn's  J.  (29th  edit.)  987. 
See  Batten  v.  Carew,  3  B.  &  C.  649 ; 
Bosc.  11. 

(e)  11  &  12  Viet.  c.  43,  s.  14  ;  and 
see  R.  v.  Eaton,  2  T.  R.  285.     Even 
before  the  late  statute,  all  convic- 
tions ought  in  point  of  strictness  to 
have  been  returned  and  filed  at  the 
sessions,  more  particularly  in  those 
cases  where  any  part  of  the  penalty 
went  to  the  crown,  in  order  that  such 
fines  might  be  estreated  into  the  Ex- 
chequer.    See  post,  Part  3,  Chap.  1, 
and  also  post,  "  Penalties,"  as  to  the 
mode  of   enforcing   fines   and    for- 
feitures.    In  R.  v.  Bach,  1  Str.  137, 
it  was  held  that  there   must    be   a 
formal  conviction  upon  the  former 
statute  relating  to  hawkers  and  ped- 
lers  (8  &  9  Will.  3,  c.  25),  though 
the  statute  mentioned  nothing  of  it. 
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Courts,  do  not  extend  to  proceedings  of  a  summary  nature 
before  justices  of  the  peace  (/). 

This  seems  a  proper  place  to  say  a  few  words  upon  the  Distinction 

,.     .        .         ,     t  ,  -.  ...  -,i  .  f  between  orders 

distinction  between  orders  and  convictions,  with  a  new  ot  and  convic. 
attempting  some  determinate  criterion  of  separation  be-  tions- 
tween  them. 

In  truth,  it  is  not  easy  to  fix  any  rule  for  distinguishing 
in  the  abstract  between  what  things  are  the  subject  of 
orders,  and  what  of  convictions.  Practice  seems  chiefly  to 
have  been  consulted  in  the  distinction.  Before  the  statute 
of  4  Geo.  2,  c.  26,  convictions  were  always  recorded  in 
Latin,  whereas  orders  were  returned  in  English ;  and  we 
find  this  circumstance  referred  to  as  a  criterion  used  by 
the  Court  in  determining  that  a  particular  instrument,  viz. 
a  judgment  of  removal  of  a  clerk  of  the  peace  by  the  jus- 
tices in  sessions,  shoidd  be  considered  as  an  order,  and  not 
as  a  conviction,  and  consequently  as  not  requiring  the 
evidence  to  be  set  out  ( </). 

It  would  be  beside  the  present  purpose  to  inquire  into 
the  grounds  of  this  distinction ;  it  is  sufficient  to  observe 
that  the  Courts  have  been  more  strict  in  construing  con- 
victions than  orders  (h) ;  that  formerly,  when  it  was  ne- 
cessary to  allege  in  convictions  that  the  defendant  had 
been  summoned,  and  to  set  forth  the  evidence  and  to  state 
that  it  had  been  taken  in  his  presence  and  upon  oath,  a 
different  rule  prevailed  with  regard  to  orders.  In  these  the 
evidence  was  not  set  forth  (i),  and  if  jurisdiction  appeared 
the  Courts  would  intend  that  the  justices  had  proceeded 
regularly,  that  the  party  had  been  summoned  (&),  and  the 

(/)  R.  v.  Steventon,  2  East,  374  j  selves  from  artificial  rules  of  con- 
R.  v.  Crisp,  1  B.  &  Aid.  282.  struction  founded  on  technical  dis- 
(g)  R.  v.  Lloyd,  2  Str.  996.  tinctions,  and  seek  to  apply  the  same 
(h)  One  reason  assigned  arguendo  reasonable  interpretation  to  all  do- 
in  R.    v.  JJ.  Radnorshire,    9   Dowl.  cuments  brought  before  them.     See 
90,    93,   was,   that   as   orders    must  post,  pp.  164,  178.     See  also  Lind- 
be  drawn  up  before  they  are  acted  say  v.  Leigh,  11  Q.  B.  465. 
upon,  and  convictions  may  be  drawn  (£)  R.  v.  Lloyd,  supra. 
up  afterwards,  the  Courts  were  more  (k)  R.  v.  Vertablet,  2  Ld.  Raym. 
liberal  in  their  construction   of  the  1405.     See  R.  v.  Clayton,  3  East,  57, 
former  than  of  the  latter  ;  this  reason  and  Labalmondiere  v.  Froit,  El.  &  El. 
no  longer  exists,  and  in  modern  times  527  ;  28  L.  J.,  M.  C.  loo. 
our  judges  have  emancipated  them- 
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evidence  taken  in  his  presence  (m),  upon  oath  (w).  Two 
other  distinctions  (one  of  which  still  exists)  which  are 
independent  of  the  form  or  construction  of  the  documents, 
should  be  noticed,  namely,  first,  that  an  order  formerly 
must  have  been  drawn  up  before  it  was  acted  upon,  but 
a  conviction  might  have  been  drawn  up  after  it  had  been 
acted  upon  (o) ;  and  secondly,  that  an  order  may  be  good 
in  part  and  bad  for  the  residue  (p),  whereas  a  conviction 
is  an  entire  judgment  and  indivisible  :  if  any  material  part 
be  faulty,  it  vitiates  the  whole  (y).  The  first  of  these 
distinctions,  however,  no  longer  exists  except  in  a  few 
cases  (r),  as  by  11  &  12  Viet.  c.  43,  the  justices  are 
required,  both  in  the  case  of  a  conviction  and  an  order,  to 
make  a  minute  or  memorandum  at  the  time  and  after- 
wards to  draw  them  up  in  proper  form  under  their  hands 
and  seals. 

The  cases  which  seem  to  come  the  nearest  to  the  nature 
of  convictions,  and  which  nevertheless  have  been  treated  as 
orders,  so  as  to  let  in  the  less  rigorous  rules  applicable  to 
the  latter,  are  the  following,  viz.  orders  of  bastardy  under 
18  Eliz.  c.  3;  49  Geo.  3,  c.  68  and  2  &  3  Viet.  c.  85;  penal 
proceedings  under  5  &  6  Edw.  6,  c.  25,  against  persons 
continuing  to  keep  a  public-house  after  an  order  of  justices 
to  suppress  it;  and  those  against  tenants  fraudulently  re- 
moving goods  to  avoid  distress,  under  11  Geo.  2,  c.  19  (s). 

Orders  of  bastardy,  as  the  name  imports,  have  always 
been  considered  to  belong  to  the  class  of  orders ;  and  there- 

(m)  Burn's    Justice,    tit.    "  Bas-  viction  may  be  set  aside  as  to  part 

tard."  of  the  judgment ;  R.  v.  Hale,  Cowp. 

(n)  See  Ormerod  v.  Chadwlck,  16  728. 

M.  &  W.  382.  (r)  See  exceptions,  sect.  35  of  11 

(o)  See  R.  v.  JJ.  Radnorshire,   9  &   12   Viet.  c.  43;  and  sect.   10  of 

Dowl.  93.  18  &  19  Viet.  c.  126. 

(p)  R.   \.Maulden,   1    M.   &    R.,  (s)  An    adjudication    by  justices 

M.  C.  385  ;  R.  v.  Robinson,  17  Q.  B.  of  compensation    under    the    Lands 

466,  471  ;  R.  v.  Green  and  others,  20  Clauses  Consolidation  Act  is  in  the 

L.  J.,    M.    C.    168,   and   the    cases  nature  of  an  award  rather  than  an 

therein  cited.  order,  and  need  not  he  reduced  into 

(q)  R.   \.Catherall,    1   Str.   900;  writing  ;  R.  v. Combe,  32  L.  J.,  M.  C. 

1  T.  R,  249,  post,  p.  177.     By  con-  67. 
sent,  however,  it  seems  that  a  con- 
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fore  they  did  not  contain  any  allegation  of  the  defendar. 
presence  during  the  examination  (t).  Lord  Holt,  indeed, 
declared  upon  one  occasion,  that  he  could  not  see  any 
reason  for  the  distinction  between  orders  of  bastardy  and 
convictions  (M).  However,  the  words  of  the  statxite  18 
Eliz.  c.  3,  which  direct  the  justices  to  take  order  for  the 
keeping  of  the  bastard  child,  &c.,  as  well  as  the  nature  of 
the  proceeding,  which  was  more  for  the  purpose  of  indem- 
nity to  the  parish  than  of  punishment  for  an  offence,  may 
appear  to  account  for  the  uniform  practice  in  treating  these 
as  of  a  different  class  from  penal  convictions. 

In  a  recent  case,  where  an  order  in  bastardy  was  held  to 
be  invalid,  for  omitting  to  state  that  it  was  made  within 
forty  days  after  service  of  the  summons  upon  the  putative 
father  according  to  the  stat.  7  &  8  Viet.  c.  101,  s.  4, 
Mr.  Justice  Patteson  said  "  The  inclination  of  the  Court 
of  late  has  been  to  treat  orders  of  a  final  nature  like  the 
present  more  as  convictions  than  as  orders.  I  do  not  mean 
to  say,  that  an  order  in  bastardy  is  to  be  considered  for 
all  purposes  as  a  conviction,  but  I  do  not  quite  see  how  an 
order  fixing  the  party  as  the  putative  father  of  a  bastard, 
and  compelling  him  to  pay  the  costs  of  its  maintenance, 
differs  materially  from  a  conviction"  (or). 

The  reasons  which  have  prevailed  in  reference  to  the 
case  secondly  alluded  to,  that  of  a  proceeding  under  5  &  6 
Edw.  6,  c.  25  ( y),  for  keeping  open  an  alehouse  after  an 
order  to  suppress  it,  seem  to  be,  that  the  defendant  was 
guilty  of  a  contempt  in  disobeying  the  first  order,  and  that 
the  power  of  imprisonment  in  that  case  was  something 
similar  to  process  of  attachment  (2).  However,  it  should 
be  observed,  that  the  necessity  of  a  previous  summons,  in 

(f)  1    Burn's  Justice,  by  Chitty,  3  D.  &  L.  337;  15  L.  J.,  M.  C.  3, 

tit.  "  Bastard,"  and  the  cases  there  and  Id.  4,  n.  ( 1 ). 

cited  and  commented  on.     See  R.  v.  (y)  See  now  9  Geo.  4,  c.  61. 

Upton  Gray,  Cald.  308;  1  Bott,  482.  ( z)  R.  v.  ^enables,  2   Ld.   Raym. 

(M)  R.  v.  Lomas,  Comb.  2S9  ;  and  1405;    8    JMod.    378;    1    Str.    630; 

see  R.  \:  Austin,  8  Mod.  309.  Sess.  Ca.  210;    and  see  R,  v.  Al- 

(*)  R.  v.  Rose  and  another,  3  D.  lington,  2  Str.  678. 
&  L.  359  ;  and  see  R.  v.  JJ.  Cheshire, 

P.  M 
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fact  (though  it  need  not  have  been  stated  in  the  order), 
was  somewhat  inconsistent  with  that  mode  of  considering 
it. 

With  respect  to  the  third  case,  that  of  a  penal  proceed- 
ing against  a  person  for  assisting  in  the  fraudulent  removal 
of  goods  to  avoid  a  distress  under  11  Geo.  2,  c.  19,  s.  4, 
the  language  of  that  act  certainly  seems  to  point  out  a  pro- 
ceeding altogether  similar  to  that  which  is  understood  by  a 
summary  conviction ;  and  there  can  be  little  doubt  that  it 
would  be  regular  in  this  form,  of  which  there  exist  many 
precedents.  But  it  is  nevertheless  certain,  that  those  pro- 
ceedings have  been  not  only  deemed  valid  in  the  shape  of 
orders,  but,  upon  that  ground  merely,  have  been  allowed  to 
admit  of  informalities  which  would  have  been  fatal  in  a 
conviction.  There  are  on  the  files  of  the  Crown  Office 
several  instruments  of  this  kind,  which,  as  well  as  being 
upon  the  file  of  orders,  and  not  of  convictions,  are  returned 
in  consequence  of  writs  of  certioruri  "  to  return  all  orders;" 
whereas  the  certiorari  for  a  conviction  is  always  "  to  return 
all  records  of  conviction ;"  of  these  are  R.  v.  Bissex,  temp. 
29  &  30  Geo.  2,  and  soon  after  The  King  v.  Middlehurst. 
The  former  of  these  cases  is  given  at  length  in  Burn's 
Justice  (a) ;  and  after  some  discussion  upon  the  question, 
whether  the  matter  was  properly  the  subject  of  an  order, 
it  was  agreed  to  be  regular  in  that  form.  Mr.  J.  Denison, 
in  delivering  the  resolution  of  the  Court,  expressed  himself 
to  this  effect: — "  I  think  the  most  material  question  is, 
whether  this  is  an  order,  or  a  conviction.  If  a  conviction, 
the  evidence  ought  to  have  been  set  out.  It  was  so  held 
by  Lord  Hardwicke,  in  the  case  of  The  King  and  Lloyd  (V) ; 
and  in  that  case  it  was  objected,  that  as  it  subjected  the 
party  to  a  penalty,  though  in  the  statute  it  was  called  an 
order,  yet  it  should  be  construed  as  a  conviction ;  but  the 
Court  said,  every  act  of  the  justices  which  subjects  the 
party  to  a  penalty  shall  not  be  construed  as  a  conviction. 

(a)  2  Chitty's  Burn's  Justice  (29th       n.  (a) ;  Sayer,  304,  S.  C. 
edit.),  tit.  "  Distress,"  pp.  286,  287-  "')  2  Str.  996. 
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I  understood  from  my  Lord  Hardwicke,  in  the  case  of 
The.  King  \.  Lloyd,  that  his  ground  of  the  difference  was 
founded  upon  the  expression  of  the  statute,  and  not  upon 
the  penalty ;  as  where  the  words  of  the  statute  are  '  of 
which  he  shall  be  convicted/  it  is  to  be  construed  a  con- 
viction. Here  it  is  extremely  strong ;  the  statute  calls  it 
an  order,  and  in  the  nature  of  it,  it  is  an  examination  upon 
a  complaint"  (c). 

The  other  case  upon  the  same  statute,  R.  v.  Middlehurst, 
is  reported  by  Sir  J.  Burrow.  In  that,  the  objection  to  the 
offence  being  charged  in  the  alternative,  viz.  for  removing 
or  concealing  the  goods,  was  overruled  expressly  upon  the 
ground  that  this  was  an  order  (d).  It  is  doubtful,  however, 
whether  It.  v.  Bissex  and  R.  v.  Middlehurst  would  now  be 
upheld,  and  whether  the  penal  proceedings  in  those  cases, 
construed  as  orders,  would  not  be  treated  as  convictions  (e). 

In  the  case  of  R.  v.  Rabbits  and  anothei  (  f),  which 
arose  upon  the  same  statute  (s.  4),  an  order  and  adjudica- 
tion having  been  made  by  two  justices  on  the  defendants, 
for  fraudulently  and  clandestinely  removing  goods  and 
chattels,  not  exceeding  the  value  of  £50,  to  avoid  a  distress 
for  rent,  it  was  held,  that  the  order  need  not  enumerate  or 
specify  the  particular  goods  and  chattels  alleged  to  have 
been  removed  :  Abbot,  C.  J.,  saying,  "  The  statute  does 
not  require,  that  the  justices  shall  specifically  enumerate 
and  set  a  value  upon  each  article  supposed  to  have  been 
fraudulently  and  clandestinely  removed,  and  therefore  I 
think  it  is  unnecessary  for  them  so  to  do.  Indeed,  it 
would  be  most  unreasonable  to  expect  such  an  enumera- 
tion and  valuation  (^). 

(c)  There    seems,    however,    no  (e)  See   R.   v.   JJ.    Radnorsh.,  9 
doubt  that  it  would  have  been  goo<i  Dowl.  90,  98  ;  R.  v.  Darton,  12  A.& 
as  a  conviction.  R.  v.  Morgan,  Cald.  E.  78,  81  ;  2   Burn's  Justice  (29th 
156.  edit.),  tit.  «'  Distress,"  pp.  286,  287, 

(d)  1  Burr.  399.    And  see  R.  v,  n.  (a). 

Pain,  7  D.  &   R.  678;  3  D.  &.  R.  (/)  6  D.  &  R.  341;  3  D.  &  R. 

Mag.   Ca.    552,   where   Bayley,   J.,  Mag.  Ca.  269. 

said,   "  There   is  an  acknowledged  (g)  And   see    1    Chitty's   Burn's 

distinction  between  an  order  and  a  Justice,   tit    "Distress;"    and    Ex 

conviction."  parte  Pilton,  1  B.  &  Aid.  369. 

M  2 
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So  in  Basten  v.  Carew  (h\ — where  the  question  arose 
upon  the  16th  section  of  the  same  statute,  which  gives  a 
summary  remedy  to  landlords,  whose  tenants  have  deserted 
their  premises  with  rent  in  arrear,  not  leaving  sufficient 
goods  for  a  distress,  authorizing,  on  the  lessor's  request,  two 
justices  on  their  own  view  to  deliver  possession, — trespass 
being  brought  against  tAvo  magistrates  for  turning  a  tenant 
out  of  possession  under  the  act,  a  record  of  the  proceedings, 
drawn  up  conformably  to  the  statute,  was  given  in  evidence ; 
and  the  Court  held,  that  it  was  a  complete  defence  to  the 
action,  though  the  justices  did  not  appear  to  have  acted  on 
the  oath  of  the  landlord. 

The  only  criterion  afforded  by  these  cases,  for  distin- 
guishing when  penal  proceedings  are  to  be  considered  as 
orders,  and  when  as  convictions,  is  that  alluded  to  by 
Lord  Hardwicke^'vL.  whether  they  be  so  denominated  by 
the  statute  (i). 

The  practical  result  of  the  distinction  was  thus  pointed 
out  by  Mr.  Justice  Williams  in  the  case  of  The  Queen 
against  The  Justices  of  Radnorshire  (h) : — "Admitting  the 
general  rule,  which  is  confirmed  by  many  cases,  that  a  con- 
viction should  be  construed  strictly  and  an  order  liberally, 
the  value  of  that  rule  is  greatly  diminished  by  the  difficulty 
of  applying  it  to  each  particular  case.  I  much  doubt 
whether  upon  examination  there  will  be  found  any  rule  of 
law  which  prescribes  or  even  allows  language  to  be  forced 
from  its  ordinary  import  and  fair  meaning  to  support  one 
instrument  or  to  invalidate  the  other.  Since  the  case  of 
Rex  v.  Hulcott  (/),  which  has  been  recognized  in  many  sub- 
sequent and  recent  decisions,  it  maybe  questioned  whether 
any  intelligible  distinction  exists  at  all  "  (m}. 

(A)  5  D.  &  R.   558;  2  D.  &  R.  "Order,"  pp.  287— 289. 
Mag.  Ca.  563 ;  3  B.  &  C.  649.  (0  6  T.  R.  583. 

(i)  R.  v.  Bissex,  supra,  p.  162.  (m)  The  learned  judge's  remarks 

(k)   9    Dowl.    98.      See    further  were    made   with    reference    to   an 

Upon  this  suhject,  Ormerod  v.  Chad-  order  of  a  final  nature  (for  assisting 

wick,  16  M.  &  W.  382;  R.  v.  Julia-  in  the  fraudulent  removal  of  goods) 

litants  of  Stainforth,    11   Q.   B.   66,  subjecting  the  party  to   a  penalty, 

75;  R.  v.  Preston,  12  Q.  B.  816;   5  and  the  real  distinction  may  be  not 

Burn's  Justice  (29th   edition),   tit.  between   that   class  of  orders  and 
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In  some  cases,  as  under  the  Master  and  Servants  Act  Warrants  of 
(4  Geo.  4,  c.  34)  (n),  the  justices  are  authorized  to  commit 
the  party  to  prison  at  once,  without  any  previous  conviction,  tions. 
The  words  used  in  that  statute  are,  "that  upon  complaint, 
if  it  shall  appear  to  the  justice  that  the  servant  has  not 
fulfilled  his  contract,  &c.,  the  justice  may  commit  him  to 
the  house  of  correction."  After  frequent  discussion  as  to 
the  nature  and  construction  of  the  instrument  by  which  the 
defendant  is  committed  to  prison  under  this  act,  it  has 
been  decided  that  whether  it  is  strictly  a  warrant  of  com- 
mitment, a  conviction  or  an  order,  only  one  instrument  is 
necessary,  that  it  is  in  the  nature  of  a  conviction,  to  be 
construed  in  the  same  manner,  and  that  it  comes  within 
the  operation  of  the  stat.  11  &  12  Viet.  c.  43  (o). 

In  order  to  simplify  the  task  of  drawing  up  convictions,  Statutory 
many  of  the  modern  penal  acts  previously  to  the  passing  of 
the  stat.  11  &  12  Yict.  c.  43,  provided  certain  compendious 
forms,  which,  though  given  as  models,  were  for  the  most 
part  directory  only  (p),  and  intended  to  assist  the  magis- 
trate in  the  performance  of  his  duty  ;  there  being  usually 
some  such  words  as,  "  that  the  justice  be  authorized  or 
empowered  to  draw  up  the  conviction  in  the  form  or  to 
the  effect  following,  that  is  to  say,"  &c.  In  some  cases, 

convictions,  but  between  interlocu-  (o)  Lindsay   v.    Leigh,    11    Q.    B. 

tory  orders,  e.g.  for  the  payment  of  455;  Re  Geswood,  2  El.  &  Bl.  952; 

money,  which  are  to  be  enforced,  in  Bailey's  case,  3  El.  &  BL  607  ;   Re 

case  of  disobedience,   by  summons,  Hammond,  9  Q.  B.  92  ;  and  see  Ap- 

inquiry,  conviction  and  warrant,  and  pendix,     "Master    and     Servant." 

convictions  immediately  interfering  Mr.   Smith,   in  his  Treatise  on   the 

with  rights  secured  by  the  general  Law  of  Master  and  Servant,  p.  307, 

law  of  the  land,    from   which   they  n.  (*),    expresses    an    opinion    that 

materially  and  obviously  differ;  R.  since  11  &  12  Viet.  c.  43,  s.   14,  the 

v.  Preston,  12  Q.  B.  816,  825  ;   R.  v.  conviction  in  such  case  no   longer 

Stainforth,  11   Q.  B.  66,  75.     As  to  forms  part  of  the  commitment 
the    importance    of   the    distinction  (  p)  As  to  the  distinction  between 

between  orders  and  convictions  in  essential  provisions  in  statutes  and 

regulating  the  admissibility  of  the  such  as  are  merely  directory,  see  ante, 

testimony  of  the  defendant  and  his  p.  35,  n.  (A);   see    also  instances  of 

wife,  and  the  admissibility  in  evi-  pleading  forms  being  given  only  as 

dence  of  unstamped  documents,  see  examples  anil  variance  not  material, 

ante,  pp.  108,  1 1 2.  though  words  "  or  to  the  like  effect" 

(n)  And  the  previous  acts  on  the  omitted.     Bacon  v.  Ashtun,  5  Dowl. 

same  subject,  20  Geo.  2,  c.   19  ;  6  94;   Smith  v.  tt'edlerburne,  4  D.  & 

Geo.  3,  c,  25.  L.  2U7. 
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however,  the  form  was  peremptorily  prescribed,  and  must 
have  been  exactly  followed. 

11  &  12  Viet.  By  11  &  12  Viet.  c.  43,  s.  17,  it  is  enacted,  that  "it 
shall  be  lawful "  for  the  justices  to  draw  up  their  convic- 
tion or  order  in  such  one  of  the  forms  in  the  schedule  as 
shall  be  applicable  to  the  case  or  "to  the  like  effect  "(<?). 
The  forms  of  convictions  referred  to  contain  simply  the 
charge  adjudicated  upon,  and  the  judgment  of  forfeiture  or 
corporeal  punishment  and  the  disposition  of  the  penalty, 
if  pecuniary  (r).  It  is  therefore  much  shorter  and  less 
open  to  objections  than  the  general  form  previously  in  use 
under  3  Geo.  4,  c.  23  (now  repealed  (s)), which  consisted  of 
the  following  parts  : — 1.  The  information.  2.  The  sum- 
mons and  appearance  or  default  of  the  defendant;  with 
his  confession  or  denial  and  defence.  3.  The  evidence. 
4.  The  adjudication. 

The  form  given  by  11  &  12  Viet.  c.  43,  is  applicable  to 
all  previous  penal  statutes  (that  is,  statutes  passed  before 
the  2nd  of  October,  1848),  whether  they  contain  particular 
forms  of  convictions  or  orders  or  not,  and  to  all  subsequent 
statutes  which  do  not  contain  particular  forms  of  convic- 
tions or  orders  (t}.  Thus,  a  conviction  under  the  Game 
Acts  (1  &  2  Will.  4,  c.  32,  and  5  &  6  Will.  4,  c.  20), 
adjudging  the  penalty  to  be  "  paid  and  applied  according 
to  law,"  in  pursuance  of  the  forms  1  and  2  given  in  the 
Schedule  to  11  &  12  Viet.  c.  43,  was  held  to  be  valid, 
although  the  Game  Act  provides  that  one  moiety  shall  be 
paid  to  the  informer  and  the  other  shall  go  to  the  overseers 
of  the  poor  (M). 

In  the  use  of  statutory  forms  in  general,  it  will  be  ex- 

(?)   See   11    &    12   Viet.    c.   43,  (/)  11   &    12  Viet.   c.  43,  s.  17. 

Schedules    1-3;    see    also    s.    32.  See  Ex  parte  Allison,  10  Exch.  561, 

The  whole  of  the  form  is  set  forth,  and  ante,  p.  59. 
and   the   several    parts    are    consi-  (M)  R.  v.  Hyde,  16  Jur.  337;  21 

dered,  in  the  third  chapter,  post,  p.  L.  J.,  M.  C.  94,  overruling  Ex  par 

184;  and  the  sufficiency  of  a  con-  Hyde,   14  Jur.  803;  see  also  R. 

viction,  which  follows  the  statutory  Johnson,  8  Q.  B.  102;    Re  Boothroij 

form,  post,  p.  169.  1 5  M.  &  W.  1 ;   R.  v.  Seale,  8  East 

(r)  See  post,  Chapter  III.,  Sect.  I.  568;  R.  v.  Helps,  3   M.  &  S.  331; 

p.  184.  R.  v.  Priest,  6  T.  R.  538. 

(s)  By  11  &  12  Viet.  c.  43,  s.  36. 
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pedient  to  attend  to  the  following  points,  which  will  be 
more  fully  illustrated  in  the  sequel ;  first,  that  where  a 
blank  is  left  for  inserting  the  offence,  the  same  accuracy  is 
required  in  the  description  of  it    as  in  other  cases  (x) ; 
secondly,  that  although,  as  is  often  the  case,  the  act  directs, 
"that  no  conviction  under  this  act  shall  be  set  aside  for 
want  of  form,  or  through  the  mistake  of  any  fact,  circum- 
stance or  other  matter,  provided  the  material  facts  alleged 
be  proved ;  "  yet,  notwithstanding  these  or  the  like  words, 
every  material  fact  must  be  alleged,  and  the  omission,  if 
any,  is  not  aided  by  reference  to  such  clause  (y).    It  deserves 
to  be  remarked,  that  Lord  Kenyan,  in  allusion  to  a  pro- 
vision in  the  terms  just  mentioned,  says,  with  regard  to  the 
section  in  the  act,  that  no  conviction  shall  be  quashed  for 
want  of  form,  "  I  confess  I  am  not  able  to  understand 
it,  as  applied  to  proceedings  removed  into  this  Court. 
It   enacts,   that  no   conviction   on   this  act  (36  Geo.  3, 
c.  60,  s.   11)  shah1   be  set  aside  by  any  Court  for  want 
of  form,  or  through  the  mistake  of  any  fact,  circumstance 
or  other  matter  whatsoever,  provided  the  material   facts 
alleged  in  siich  conviction,  and  upon  which  the  same  shall 
be  grounded,  be  proved  to  the  satisfaction  of  the  Court. 
I  can  understand  it,  as  far  as  it  respects  the  proceedings 
before  the  sessions  by  way  of  appeal.     On  an  appeal,  the 
whole  case  is  gone  into  ;  evidence  is  to  be  given  to  support 
the  conviction ;  and  then  it  may  be  known  whether  or  no 
the  material  facts  alleged  in  such  conviction,  and  upon 
which   the   same   shall   be   grounded,  be   proved  to  the 
satisfaction  of  the  Court.      But  when  the  conviction   is 
removed  here  by  certiorari,  I  do  not  understand  how  we 
can  inquire  into  those  facts"  (z).     By  11  &  12  Yict.  c.  43, 
s.  32,  the  several  forms  in  the  schedule,  or  forms  to  the  like 
effect,  are  to  be  deemed  good,  valid  and  sufficient  in  law ; 
and  by  12  &  13  Viet.  c.  45  (General  and  Quarter  Sessions 
Procedure  Act),  s.  7,  if  any  objection  is  made  on  account 
of  any  omission  or  mistake  in  the  drawing  up  of  an  order 

(x)  R.  v.  Hasell,  13  East,  139.  (z)  8  T.  R.  540. 

(y)  R.  v.  Jukes,  8  T.  R.  536. 
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or  judgment  (a)  by  justices,  and  it  is  shown  to  the  satisfac- 
tion of  the  Court  that  sufficient  grounds  were  in  proof 
before  the  justices  to  have  authorized  the  drawing  up 
thereof,  free  from  the  said  omission  or  mistake,  it  may  be 
amended.  Thirdly,  if  any  particular  form  be  prescribed 
as  indispensably  necessary,  that  must  be  strictly  complied 
with  (ft) ;  but  if  the  act  only  declares  that  the  magistrate 
may  draw  up  the  conviction  in  the  form  or  to  the  effect 
there  exemplified,  then,  provided  the  conviction  contains 
everything  required  by  the  form  given,  it  will  not  be 
vitiated  by  unnecessarily  stating  more  than  is  required. 
Thus,  on  31  Geo.  3,  c.  21,  which  by  sect.  4  directed  the 
conviction  to  be  drawn  up  according  to  a  form  there  speci- 
fied, or  to  the  effect  thereof,  the  magistrates  having,  besides 
all  the  requisite  particulars,  unnecessarily  inserted  what 
was  not  required  by  the  specified  form,  viz.  the  information, 
summons,  appearance  and  names  of  the  witnesses,  but  not 
the  evidence ;  it  was  objected,  that  the  conviction  was 
neither  good  at  common  law,  for  want  of  setting  out  the 
evidence, — nor  by  the  statute,  as  it  did  not  strictly  follow 
the  form  there  directed ;  but  the  objection  was  overruled  : 
because,  it  was  held,  that,  as  the  conviction  contained  all 
that  the  form  required,  it  was  not  invalidated  by  stating 
what  was  unnecessary  (c). 

This  last  observation  leads  us  to  tak«  notice  of  a  general 
maxim  applicable  to  convictions  in  common  with  all  other 
legal  forms,  viz.  that  any  defect  in  the  manner  of  stating 
that  which  is  in  itself  surplusage,  and  might  be  omitted 
altogether,  does  not  vitiate  the  rest  which  is  sound.  An 
example  of  this  maxim  is  found  in  the  case  last  cited,  and 
is  confirmed  by  what  was  ruled  in  the  case  of  a  conviction 
on  the  Conventicle  Act,  22  Car.  2,  c.  1,  in  which  some  of 
the  exceptions  introduced  by  a  later  act,  and  not  necessary 


(a)  It  seems  that  a  conviction 
comes  within  this  term  ;  see  post, 
"  Appeal"  and  "Certiorari." 


and  see  R.  v.  Priest,  6  T.  R.  539 ; 
Charier  v.  Greame,  13  Q.  B.  227; 
Stamp  v.  Sweetland,  8  Q.  B.  23 ; 


R.  v.  Jr/ries,   4   T.   II.   769,       Attorney-General  v.  Le  Revert,  6  M. 
per  Lord  Kent/on.  &  W.  405. 

(c)  R.  v.  jf/tries,  4  T.   R.  768; 
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to  have  been  noticed  at  all,  were  defectively  negatived; 
notwithstanding  which,  the  conviction  was  held  to  be  good, 
the  unnecessary  reference  to  those  exceptions  being  rejected 
altogether  as  surplusage  (d).  Thus  also,  where  a  convic- 
tion and  penalty  was  stated  to  be  for  breaking  and  entering 
a  park,  and  chasing  a  deer,  founded  upon  a  statute  which 
mentioned  only  chasing  deer,  without  any  reference  to  the 
offence  of  breaking  and  entering  the  park, — it  was  adjudged, 
that  the  conviction  was  good  for  that  offence  which  was  con- 
tained in  the  act,  though  it  also  embraced  another  fact  which 
was  not  punishable  (e). 

Under  this  article  may  also  be  noticed,  that  an  impossible  Impossible 
or  incongruous  date,  if  the  conviction  be  complete  without 
it,  may  be  rejected  as  surplusage,  and  will  not  hurt  (/). 

Fourthly.  In  general  it  is  sufficient,  as  it  is  safer,  to  follow  Departure 
the  statutory  form  (g),  and  where  it  was  as  follows, — "the  fornu 
defendant  is  convicted  before,  &c.,  for  that  he,  &c.  [here 
state  the  offence  proved]"  it  was  held  unnecessary  to  state 
whether  it  was  proved  by  view,  confession  or  witnesses, 
although  the  act  gave  the  justice  power  to  convict  only  on 
view,  confession  or  the  oath  of  a  witness  (h).  In  some 
cases,  however,  the  form  must  be  altered  in  order  to  bring 
the  description  of  the  offence  within  the  statute  on  which 
it  is  founded  (t),  for  it  is  a  rule  that  where  a  statute  gives  a 
form  of  conviction  not  fully  describing  the  offence,  the  con- 
viction nevertheless  must  fully  describe  it.  In  that  part, 
however,  which  awards  the  penalty  or  the  like,  the  form 
may  be  followed,  even  although  it  does  not  strictly  comply 
Avith  the  requirements  of  the  act  (k).  This  was  held  in  a 
case  where  the  part  awarding  the  penalty  following  the  form 

(rf)  R.  v.  Hall,  1  T.  R.  320.  3  D.  &  L.  725 ;  15  L.  J.,   M.  C.  93. 

(e)  R.  v.  Drake,  2  Sh.  489  ;  and  The  above  form  is  the  same  in  re- 

R,  v.  Hunt?ey,  29  L.  J.,  M.  C.  70.  spect  of  the  words  cited  from  it  as  in 

(/)  R.  v.  Picton,  2  East,  196.  11  &  12  Viet.  c.  43. 

(g)  Jf'ray  v.  Toke,  12  Q.  B.  492;  (i)  See  post,  Chapter  III.,  Sect  T. 

Stamp  v.  Shetland,  8  Q.  B.  22  ;  /Z.  (fc)  R.  v.  Johnson,  8  Q.  B.  102; 

v.  ll'ilcock,  7  Q.  R-  333 ;  Barnes  v.  see  also  Barnes  v.  While,  1  C.  B. 

While,  1  C.  B.  192.  102  ;  R.  v.  JTilcock,  7  Q.  B.  317:  Re 

(h)  Nixon  v.  Xanney,  1  Q.  B.  747 ;  Peerless,  I  Q.  B.  143  :  R.  v.  Walsh, 

and  see  R,  v.  Janes,  12  A.  &  E.  684,  1  A.  &  E.  481 ;  Kite  and  Lane's 

and  R.  v.  Recorder  of  King's  Lynn,  case,  1  B.  &  C.  101. 
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did  not  show  who  was  the  informer,  to  whom  by  the  act  part 
of  the  penalty  was  given  (I).  On  the  other  hand,  a  commit- 
ment under  the  Pilot  Act  (6  Geo.  4,  c.  125,  s.  70)  was  held 
to  be  defective  for  not  alleging  the  offer  of  his  services  by  a 
licensed  pilot  to  have  been  made  to  the  defendant  or  in  his 
presence,  although  the  offer  was  stated  in  the  words  of  the 
statute  (m).  Such  alterations  also  as  are  requisite  to  render 
the  form  applicable  to  the  special  circumstances  of  the  case 
may  be  made,  and  indeed  in  all  cases,  if  the  form  is  sub- 
stantially pursued,  or  if  equivalent  language  be  used,  it  is 
no  objection  that  it  has  not  been  followed  verbatim  (n). 
Thus  the  form  in  the  schedule  to  8  &  9  Viet.  c.  86  (relating 
to  the  customs),  though  in  its  terms  applicable  only  to  an 
information  before  two  justices,  may  be  altered  so  as  to 
render  it  applicable  to  informations  laid  before  one  justice 
only,  conformably  to  another  section  of  the  act  (o);  and  in 
a  conviction  under  the  Vagrant  Act  (5  Geo.  4,  c.  83)  the 
omission  of  the  word  "  part,"  in  setting  out  the  title  of  an 
act,  was  held  not  to  be  a  fatal  variance,  although  the  form 
given  by  the  statute  (sect.  17)  required  the  title  to  be 
inserted  (p). 

In  the  latest  case  (9)  in  which  this  matter  was  discussed, 
Pollock,  C.  B.,  said: — "Where,  owing  to  some  insignifi- 
cant variation,  the  title  of  an  act  of  parliament  is  not 
correctly  set  forth,  but  it  is  stated  with  so  much  clearness 


(I)  R.  v.  Johnson,  supra;  and 
now,  as  we  have  seen,  by  11  &  12 
Viet.  c.  43,  the  penalty  is  in  all 
cases  directed  in  the  conviction  "  to 
be  paid  and  applied  according  to 
law."  See  R.  v.  Hyde,  ante,  p.  166, 
n.  («). 

(m)  R.  v.  Chaney,  6  Dowl.  281 ; 
Chaney  v.  Payne,  1  Q.  B.  712. 

(n)  Re  Boothroyd,  15  M.  &  W.  1  ; 
Stamp  v.  Sweetland,  8  Q.  B.  22; 
Barnes  v.  White,  supra. 

(o)  R.  v.  JJ.  Harwich,  13  Q.  B. 
237. 

( p)  Nixnn  v.  Nanney,  1  Q.  B. 
747.  A  misrecital  of  the  title  of  a 
statute  in  a  penal  action  does  not 
hurt ;  Chance  v.  Adams,  1  Ld.  llaym. 


77 :  see  remarks  on  in  1  Q.  B.  749' 
n.  (d).  In  Chance  v.  A 'dams  it  was 
said  by  the  Court,  "  the  title  of  the 
act  is  but  a  new  usage,  begun  about 
11  Hen.  VII.  and  is  no  part  of  the 
act,  and  therefore  it  is  but  sur- 
plusage, and  misrecital  shall  not 
vitiate,  but  the  misrecital  of  the 
purview  and  enacting  part  always 
vitiated."  See  also  upon  this  point, 
as  well  as  upon  the  effect  of  a  wrong 
date  being  assigned  to  one  statute 
by  another  statute,  R.  v.  Wilcock,  1 
Q.  B.  317,  329,  333;  Re  Boothroyd, 
15  M.  &  W.  1. 

(q)  R.  v.   Westley,   1    Bell,  C.  C. 
193;  29  L.J.,  M.  C.  35. 


GENERAL  QUALITIES  OF  A  COXVICTIOX.  1"! 

and  sufficient  accuracy,  that  there  can  be  no  possible  doubt 
in  the  mind  of  the  judges  what  is  the  act  referred  to  by 
the  title  indicated,  I,  for  one,  notwithstanding  the  cases 
cited,  sitting  in  this  court,  as  a  Court  of  Appeal,  ana 
prepared  to  hold  that  the  failure  to  set  it  out  perfectly 
furnishes  no  ground  of  objection,  and  I  am  not  prepared 
to  apply  the  doctrine  which  has  been  laid  down  in  those 

The  particular  rules  applicable  to  the  distinct  parts  of  a  General  quali- 
conviction,  and  to  the  certainty  required  in  the  framing  of  ^tiou*  ' 
it,  will  be  more  fully  explained  in  a  subsequent  chapter  (r), 
but  it  may  be  expedient  to  notice  in  this  place  certain 
rules  relating  generally  to  its  form  and  qualities. 

A  conviction   ought   to  be   in  words   and   figures   at 
length. 

P>v  analogy  to  common  law  proceedings  of  record,  in  When  the  past 

..-."•  .  ,  -,    tense  may  be 

which  each  step  in  the  cause  is  supposed  to  be  entered  used. 
upon  the  record  at  the  time  it  takes  place,  it  was  formerly 
held,  with  great  strictness,  that  a  conviction  must  regularly 
state  all  the  judicial  proceedings  before  the  magistrate  in 
the  present  tense ;  and  many  convictions  have  been  quashed 
for  not  conforming  to  that  rule  (s}.  But  modem  decisions 
relaxed  this  rule  ;  and  it  was  admitted,  that  those  judicial 
acts  which  took  place  prior  to  the  date  of  the  judgment 
and  conviction,  when  they  were  set  forth  in  the  conviction, 
might  and  ought  to  be  stated  as  of  the  time  past.  Thus  a 
conviction  stated,  "  that  on  the  second  day  of  March,  R.B. 
(the  informer)  came  &c.,  and  now  on  this  sixth  day  of  March 
came  the  said  S.  H.  (the  defendant),  &c.,  and  the  said 
S.  H.,  now  here,  being  required  to  answer,  &c.,  confesseth 
the  offence:"  dated  the  6th  day  of  March.  The  objection, 
that  the  information  and  appearance  should  have  been  in 
the  present  tense,  was  overruled  (t). 

(r)  Post,  Chapter  III.  forth  the  view  in  the  past  tense,  ac- 

(*)  In  R.  v.  Roberts,  2  Ld.  Ravm.  cessimus  et  vidimus. 

1376  ;    1   Stra.   608,  prastitit   sacra-  (t)  R.  v.  Hall,  1  T.  R.  320.     So, 

mentum,  instead  of  prastat,  was  held  in  an  order  of  removal,  the  words 

bad.     So,  in  R.  v.  Landen,  1   Stra.  ''we  have  adjudged"  were  held  to 

443,  a  conviction  for  a  forcible  entry  be    sufficient.     R.  \.    St.    Nicholas, 

on  view  was  quashed,  because  it  set  Leicester,  3  A.  &  E.  79. 
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The  judgment  itself,  however  (as  in  the  general  form 
given  by  11  &  12  Viet.  c.  43),  is  properly  to  be  recorded  in 
the  present  tense,  agreeably  to  what  is  laid  down  by  Lord 
C.  J.  Hale  as  a  rule,  in  stating  the  proceedings  of  all  in- 
ferior Courts,  viz.,  that  the  acts  of  the  Court  (by  which  is 
probably  understood  the  judgment)  ought  to  be  in  the 
present  tense,  but  the  acts  of  the  parties  may  be  in  the 
past,  as  venit  et  protulit  hie  in  curia  quandam  qucrelam 
suam  (M). 

The  general  qualities  of  a  conviction  in  substance  are, 
first,  that  it  be  full  and  correct ;  and,  secondly,  as  the 
whole  jurisdiction  in  summary  proceedings  is  founded  upon 
and  solely  derived  from  special  acts  of  parliament,  it  is 
fundamentally  required,  in  a  conviction  for  any  offence, 
that  the  directions  of  the  particular  statute  relative  to  that 
offence  should  appear  upon  the  face  of  it  to  have  been 
substantially  complied  with ;  both  as  regards  the  subject- 
matter  of  the  offence  being  clearly  brought  within  the 
meaning  of  the  act,  and  also  the  final  judgment  (x).  And 
if  the  charge  falls  short  of  the  necessary  legal  description 
of  the  offence,  the  omission  is  not  cured  by  any  allegations 
of  its  being  done  unlawfully,  or  fraudulently,  or  the  like ; 
or  by  stating  that  it  was  against  the  form  of  the  statute  (y) ; 
for  the  last  allegation  is  no  more  than  a  legal  inference, 
which  must  be  supported  by  the  premises  (z). 

Another  indispensable  property  of  a  conviction  is  cer- 
tainty. But  as  there  will  be  occasion  to  illustrate  this 
more  particularly  afterwards,  it  may  suffice  at  present  to 


(M)  Hallv.  Clarke,  1  Mod.  81. 

(x)  Jones,  139,  170;  Cole's  case, 
Jenkins,  174;  Show.  48;  R.  v. 
Llewellyn,  Comb.  439. 

(y)  R.  v.  Jukes,  8  T.  R.  536 ;  R.  v. 
Jarvis,  1  Burr.  148;  see  Attorney- 
General  v.  Le  Revert,  6  M.  &  W. 
405  ;  see  post,  p.  176,  n.  (*). 

(z)  Anon.  Dy.  363;  Colborne  v. 
Stockdale,  \  Stra.  493  ;  and  see  Ex 
jiarte  Aldritlge,  4  D.  &  R.  83  ;  2 
D.  &  R.  Mag.  Ca.  170;  Re  Ges- 
wooJ,  2  El.  &  Bl.  952;  23  L.  J., 
M.  C.  38,  S.  C. ;  Fletcher  v.  Cal- 


throp,  6  Q.  B.  880,  889 ;  R.  v.  Lewis, 
8  Ad.  &  E.  888  ;  R.  v.  Mar/in,  8 
Ad.  &  E.  481,  486  ;  R.  v.  Seward, 
1  Id.  706;  R.  v.  Rowlands  and 
others,  17  Q.  B.  671  ;  2  Den.  C.  C. 
364;  21  L.  J.,  M.  C.  81;  16  Jur. 
268,  S.  C.  ;  see  12  &  13  Viet.  c.  45, 
s.  7.  So  the  word  "  duly"  is  of  no 
avail,  except  in  the  description  of 
mere  inducement ;  see  R.  v.  Hid- 
well,  1  Den.  C.  C.  222;  1  Chit,  on 
Plead.  (7th  ed.)  p.  259;  1  Burn's, 
J.,  973;  R.  v.  Keiglile;/,  8  Q.  B. 
877;  15  L.  J.,  M.  C.  102. 
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observe,  that  the  same  rule  holds  true  with  equal  strictness 
in  convictions  as  in  indictments,  viz.,  that  the  charge 
should  be  positive  and  certain,  in  order  that  the  defendant 
may  be  protected  from  a  second  accusation  for  the  same 
fact  (a);  and  in  order  also  that  the  judgment  may  appear 
appropriate  to  the  offence  (  J).  An  offence  therefore  cannot 
be  charged  disjunctively,  or  in  the  alternative,  in  a  convic- 
tion, though  it  may  perhaps  be  so  in  an  order  (c).  Thus, 
where  an  information  on  48  Geo.  3,  c.  143,  alleged  that 
the  defendant  sold  beer  or  ale,  without  an  excise  licence, 
the  court  held  it  bad,  and  quashed  the  conviction,  which 
showed  that  the  defendant  had  sold  ale  only  (d).  So 
where  a  defendant  was  convicted  on  the  Smuggling  Act 
(6  Geo.  4,  c.  108,  s.  49),  for  being  on  board  a  boat  liable 
to  forfeiture  by  sect.  3,  for  having  casks  attached  thereto, 
"  of  the  description  used,  or  intended  to  be  used,  for  the 
smuggling  of  spirits,"  the  Court  there  also  quashed  the 
conviction  for  duplicity  and  uncertainty  (e). 

Though,  in  general,  it  may  be  sufficient  to  state  the  fact  Pursuing  the 


in  the  words  of  the  act  of  parliament  (f),  yet  it  is  not 
always  safe  merely  to  convey  the  description  of  the  offence 
in  those  words  ;  for  where  the  statute  describes  an  offence 
in  such  general  terms  as  will  embrace  a  variety  of  circum- 
stances, a  general  description,  though  pursuant  to  the  words 
of  the  act,  is  insufficient  (g)  ;  unless  the  circumstances  be 
set  out  with  time,  place,  number,  &c.  Also,  if  the  offence 
be  such  only  sub  modo,  the  offender  must  appear  to  be 

(a)  2  Stra.  900.  399;  1  Salk.  372  ;  2  Hawk.  c.  25, 

(b)  Vide  Hawk.  C.  P.  B.  II.  c.       s.  59. 

25,    s.   59   (8th    ed.  by    Curwood).  (d)  R.  v.  North,  6  D.  &  R.  1  43. 

There  were  formerly  also  two  other  (e)  R.  v.  Pain,  7  D.  &  R.  678  ;  3 

reasons   which    do   not  now   apply,  D.  &  R.  -Mag.  Ca.  517  ;  S.  P.,  R.  v. 

namely,  that   the   defendant   might  Morley,  1  Y.  &  J.  221. 

see  by   the  information  (afterwards  (/)    R.  v.    Speed,    1    Ld.   Raym. 

set  out   in   the  conviction)   how  to  583,  per  Holt,  C.  J.  ;  Davies  v.  Nest, 

direct  his  defence,  and  that  the  evi-  6  C.  &  P.  167;  pott,  Chapter  III., 

dence   (also  set  out  in  the  convic-  Sect.  I. 

ti  on)  might  be  seen  by  the  Court  to  (g)  R.  v.  Jarcis,  1  Burr.  152;  1 

support  the  charge.  Stra.  494,  495  ;  2   Hawk.  c.  25,  s. 

(c)  R.   v.   Middlehurst,    1    Burr.  11  ;  see  72.  v.  Gray,  33  L.  J.,  M.  C.  78. 
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within  the  penal  conditions  specified;  and  consequently  all 
those  modifying  or  exempting  circumstances  which  are 
enacted  in  the  same  clause  with  the  offence  itself,  and  the 
absence  of  which  is  a  constituent  part  of  the  crime,  must 
be  expressly  noticed  (/«).  Indeed,  in  the  opinion  of  Mr. 
Serjeant  Hawkins,  that  rule  should  extend  even  to  the 
provisoes  introduced  by  distinct  clauses  (i) :  but  the  more 
numerous  authorities  only  carry  it  to  those  which  exist  in 
the  enacting  clause  (&). 

Intendment.  Another  maxim  is,  that  all  the  facts  necessary  to  support 
the  proceeding  be  expressly  alleged,  and  not  left  to  be 
gathered  by  inference  or  intendment.  For  example,  in  a 
conviction  for  having  concealed  brewing  vessels,  the  depo- 
sition, which  was  stated  on  the  face  of  the  conviction, 
appeared  to  be  taken  on  a  day  subsequent  to  the  informa- 
tion, and  made  the  witness  state,  that  the  defendant  now 
has  concealed  vessels,  &c. ;  and  the  conviction  was  quashed, 
because  it  should  have  appeared  that  he  had  them  at  the 
time  of  the  information ;  for,  though  the  words  might  be 
made  to  imply  as  much,  yet  Lord  C.  J.  Holt  said,  a  con- 
viction must  be  certain  and  not  taken  upon  collection  (/). 
So,  upon  a  conviction  under  the  11  Geo.  2,  c.  19,  for  a 
fraudulent  removal  of  goods  to  avoid  a  distress,  it  was  held 
that,  as  the  justices  have  no  jurisdiction  except  where  one 
party  is  landlord  and  the  other  tenant,  it  must  appear 
upon  the  face  of  their  order,  that  the  party  removing  the 
goods  was  tenant;  and  that  it  cannot  be  supplied  by 
intendment  (m). 

An  order  of  justices,  also,  requiring  a  party  to  pay  money 
or  do  any  other  act,  must  expressly  allege  every  material 

(ft)  Jones  v.  Axen,  \  Ld.  Raym.  (I)  R.  v.  Fuller,  1  Ld.  Rayrn. 
120;  Stra.  1101;  IT.  R.  144;  R.  v.  510;  and  see  R.  v.  Baines,  2  Id. 
Marsh,  4  D.  &  R.  260;  2  D.  &  R.  1265,  1269;  Fletcher  v.  Calthrop, 
Mag.  Ca.  182;  2  B.  &  C.  717;  6  Q.  B.  880,  890;  R.  v.  JJ.  Che- 
Fletcher  v.  Callhrop,  6  Q.  B.  880.  shire,  3  D.  &  L,  337  ;  15  L.  J.,  M. 

(0  2  Hawk.  c.  25,  s.  113.  C.  4,  n.  (1). 

(If)  Vide  ante,  pp.  121,  124;  post,  (m)  R.  v.  Davis,  5  B.  &  Adol. 

Chapter  III.,  Sect.  I.  551 ;  2  Nev.  &  M.  349. 
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fact  on  which  the  jurisdiction  of  the  justices  is  founded. 
Thus,  an  order  requiring  the  officer  of  a  friendly  society 
to  pay  money  to  a  member  must  expressly  find  that  such 
party  is  a  member  entitled  to  the  money,  and  that  the 
party  on  whom  the  order  is  made  is,  at  the  time,  an  officer 
of  the  society.  The  mere  direction  of  the  order  to  -D., 
"  steward  of  the  society,"  is  not  sufficient,  nor  the  recital 
of  a  complaint  on  oath  in  the  conviction,  which  states  him 
to  be  so.  Xeither  does  the  order  show  the  applicant  to 
be  a  member,  and  entitled  to  the  money,  by  reciting  that 
he  made  complaint  upon  oath,  in  which  complaint  he 
stated  himself  to  be  a  member,  and  the  money  to  be  due; 
although  the  order  may  afterwards  direct  the  money  "  so 
due  and  owing  as  aforesaid  "  to  be  paid  (H). 

But  though  equal  certainty,  and  in  some  cases  even  more  Technical 
particularity,  be  required  in  convictions  than  in  indict-  ^ssary! 
ments,  with  regard  to  the  statement  of  the  facts  which 
constitute  the  offence,  yet  the  same  legal  nicety  and  formality 
of  expression,  which  before  the  stat.  14  &  15  Viet.  c.  100, 
was  indispensable  in  indictments,  was  not  necessary  in 
summary  proceedings.  Lord  C.  J.  Holt,  though  he  seems 
to  have  leaned  towards  a  strict  examination  of  summary 
proceedings,  says,  that  "  in  convictions  by  justices  of  peace 
in  a  summary  way,  where  the  ancient  course  by  indict- 
ment, &c.  is  dispensed  with,  the  Court  may  more  easily 
dispense  with  forms;  and  it  is  sufficient  for  justices,  in  the 
description  of  the  offence,  to  pursue  the  words  of  the 
statute,  and  they  are  not  confined  to  the  legal  forms  requi- 
site in  indictments  for  offences  by  common  law :  all  that 
is  necessary  is,  to  show  such  a  fact  as  is  within  the  descrip- 
tion of  the  statute,  and  to  describe  it  as  the  statute 
wills"  (o).  It  is  evident,  however,  from  the  context,  that 

(«)  Day  v.  King,  5  Adol.  &  E.  4  D.  &  R.  260 ;  2  D.  &  R.  Mag. 

359.  Ca.  182  ;  2  B.  &  C.  717.  See  R.  v. 

(o)  R.  v.  Chandler,  1  Ld.  Raym.  Lewit,  8  A.  &  E.  887 ;  and  see  an 

581,583;  ISalk.  378;  R.  v.  Marsh,  instance  of  an  indictment  for  a 
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this  language  refers  only  to  those  technical  phrases,  or 
forms  of  pleading,  to  which  indictments  were  tied  down. 
And  this  appears  to  be  Mr.  J.  Bullets  view  of  it,  when 
he  says,  "  that  the  Court,  in  considering  convictions, 
is  always  strict  in  tAvo  or  three  points:  first,  that  a 
jurisdiction  is  shown  by  a  person  convicting;  secondly, 
that  the  party  has  been  summoned ;  thirdly,  that  the  case 
is  duly  made  out  in  evidence :  but  the  Court  has  not  been 
strict  in  the  technical  words  of  them ;  and  I  know  of  no 
case,"  he  observes,  "  which  says  that  summary  convictions 
shall  be  drawn  in  any  precise  form  "  (p). 

Conirapacem.         Therefore  the  fact  need  not  be  charged  with  the  words 
"  against  the  peace  of  the  queen  "  (7).     This  indeed  seems  to 
be  unnecessary,  for  the  reasons  suggested  by  the  Attorney- 
General  (Sir  E.  Northey)  in  the  case  of  Rex  v.  Chipp  (r), 
viz.,  that  these  prosecutions  are  not  by  the  king,  and  he 
can  have  no  fine  upon  them  for  the  breach  of  his  peace. 
"Unlawfully."        Neither  is  the  omission  of  the  words  "  unlawfully""  or 
«  Knowingly."  "  knowingly  "  any  objection,  unless  either  of  these  words 
be  distinctly  used  in  the  act  as  part  of  the  description  of 
the  offence  (s). 

conspiracy  to  commit  certain  acts 
which  were  the  subject  of  summary 
conviction,  and  where  it  was  held 
sufficient  to  pursue  the  language  of 
the  statute,  R.  v.  Rowlands  and 
others,  17  Q.  B.  671 ;  2  Den.  C.  C. 
364- ;  16  Jur.  268  ;  21  L.  J.,  M.  C.  81. 

(p)  R.  v.  Green,  Cald.  391. 

(17)  R.  v.  Chandler,  1  Ld.  Raym. 
581.  This  allegation  may  now  be 
omitted  from  indictments,  14  &  15 
Viet.  c.  100,  s.  24. 

(r)  2  Str.  711. 

(s)  See  R.  v.  Chipp,  supra.  But 
under  the  Pilot  Act  it  was  held  ne- 
cessary to  aver  knowledge,  although 
the  statute  does  not  in  terms  make  it 
necessary  ;  Chaney  v.  Payne,  1  Q.  B. 
712.  The  insertion  of  these  words 
will  not  assist  allegations  in  other 
respects  deficient.  See  Fletcher  v. 
Calthrop,  6  Q.  B.  887,  889,  and  R. 
v.  Mullinson,  2  Burr.  679 ;  see  also 


R.  v.  Speed,  1  Ld.  Raym.  583 ;  R.  v. 
Marsh,  2  B.  &  C.  717  ;  4  D.  &  R. 
266;  3  D.  &  R.  Mag.  Ca.  182;  and 
ante,  p.  172.  See  where  such  words 
essential,  Carpenter  v.  Mason,  1 2  A.  & 
E.  629 ;  R.  v.  JJ.  Radnorsh.,  9  Dowl. 
90 ;  see  also  as  to  terms,  "unlawfully," 
Taylor  v.  Newman,  4  B.  &  S.  89  ; 
32  L.  J.,  M.  C.  188;  "wilfully  and 
maliciously,"  Charter  v.  Greame,  13 
Q.  B.  226  ;  "maliciously,"  Stevenson 
v.  Newnham,  13  C.  B.  285;  "wil- 
fully," R.  v.  Bent,  1  Den.  C.  C.  157, 
159;  R.  v.  Badger,  6  El.  &  Bl.  137; 
25  L.  J.,  M.  C.  85  ;  Id.  90;  Hudson 
v.  M'Rae,  33  Id.  65  ;  "  wilfully  and 
corruptly"  in  perjury,  R.  v.  Stevens, 
5  B.  &  C.  246  ;  "  feloniously,"  Reg. 
v.  Gray,  33  L.  J.,  M.  C.  78  ;  and 
further  upon  this  subject,  Arch- 
bold's  Crim.  Plead.,  pp.  51—53 
(llth  edit.);  and  post,  Chapter  III., 
Sect.  I. 
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It  is  a  general  rule  that  a  conviction,  being  an  entire  Entirety  of 
judgment,  must  be  good  throughout ;  for  if  any  material 
part  be  faulty  it  vitiates  the  whole  (t).     An  order,  on  the 
other  hand,  may  be  quashed  in  part,  if  it  be  sufficiently 
divisible  (u). 

(0  R.  v.  Catherall,   2   Str.  900;       tiorari,"  and  R.  v.  Robinson,  17  Q. 
J  T.  R.  249;   and  ante,  p.  160.  B.  466;  ante,  p.  160. 

(«)  See  post,  "Judgment,"  "Cer- 
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CHAPTER  II. 

OF  THE  CONSTRUCTION  OF  CONVICTIONS. 

IT  may  be  proper  in  this  place  to  offer  a  few  remarks  on 
the  principles  adopted  by  the  Courts  in  the  construction  of 
penal  convictions,  more  especially  as  expressions  are  occa- 
sionally found  in  the  cases  which  have  come  under  their 
adjudication  tending  to  a  notion  of  greater  strictness  being 
exercised  in  the  examination  of  these  than  of  any  other 
criminal  proceedings,  and  calculated  to  represent  the  sum- 
mary jurisdiction,  from  which  they  originate,  as  deserving 
the  peculiar  vigilance  and  jealousy  of  the  Superior  Courts. 
It  is  an  unquestionable  principle  of  the  common  law,  in  the 
construction  of  penal  statutes,  however  executed,  that  they 
shall  be  taken  favourably  for  them  upon  whom  the  penalty 
is  inflicted  (a) ;  and  the  judges,  at  different  periods,  may 
seem  to  have  thought  the  application  of  this  maxim  more 
particularly  requisite  in  proceedings  of  a  summary  kind. 
Lord  C.  J.  Holt  is  represented  upon  one  occasion  as  ex- 
pressing himself  thus  in  the  case  of  a  conviction  on  a  penal 
statute :  "  Everybody,"  says  he,  "  knows  that  this,  being 
a  penal  law,  ought,  by  equity  and  reason,  to  be  construed 
according  to  the  letter,  and  no  further.  That  it  is  penal  is 
plain  from  the  penalty ;  and,  what  is  highly  so,  the  dc 
fendant  is  put  to  a  summary  trial  different  from  magm 
cliarta ;  for  it  is  a  fundamental  privilege  of  an  Englishmai 
to  be  tried  by  a  jury.  Then,  where  a  penalty  is  inflicted, 
and  a  different  manner  of  trial  from  magna  cliarta  insti- 
tuted, and  the  party  offending,  instead  of  being  tried  by  his 
neighbours  in  a  court  of  justice,  shall  be  convicted  by 
single  justice  in  a  private  chamber,  upon  testimony  of  one 
witness,  I  fain  would  know,  if,  on  the  consideration  of  such 
(a)  Plow.  17,  206. 
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a  law,  we  ought  not  to  adhere  to  the  letter,  without  carrying 
the  words  farther  than  the  natural  sense "(6).  Similar 
observations  upon  the  nature  of  summary  proceedings,  as 
taking  away  the  right  of  being  tried  per  pares,  are  found  in 
the  mouth  of  the  same  judge  on  another  occasion  (c). 
Chief  Justice  Best  has  expressed  like  opinions :—"  An 
act  of  parliament  "(rf),  he  said,  "which  takes  away  the 
right  of  trial  by  jury,  and  abridges  the  liberty  of  the  sub- 
ject, ought  to  receive  the  strictest  construction ;  nothing 
should  be  holden  to  come  under  its  operation  that  is  not 
expressly  within  the  letter  and  spirit  of  the  act."  And  on  a 
recent  occasion  (e),  Lord  Denrnan  said, — "  Proceedings  in 
cases  of  this  nature,  which  are  to  deprive  a  man  of  his 
freedom  in  a  summary  way,  without  letting  him  be  tried  by 
his  peers,  are  always  construed  strictly  and  never  supplied 
by  intendment  of  matter,  which  does  not  appear  on  the  face 
of  them."  These  sentiments  agree  with  the  opinion  oc- 
casionally delivered  from  the  bench,  intimating,  that  the 
Court  ought  to  hold  a  tight  hand  over  these  convic- 
tions (f).  Mr.  Serjeant  Hawkins  likewise  assigns,  as  a 
reason  for  requiring  greater  certainty  in  them  than  in  in- 
dictments, that  the  defendant  has  no  opportunity  of  plead- 
ing to  these  summary  forms  (g\  This  reason  is  adopted 
,  by  Lord  Kenyon(h),  and  by  Lord  Mansfield (i) ,  who  says, 
"  convictions  must  be  taken  strictly ;  and  it  is  reasonable 
they  should  be  so,  because  they  must  be  taken  to  be  true 
against  the  defendant,  and  therefore  ought  to  be  construed 
with  strictness."  It  is  also  affirmed  by  Mr.  J.  Ashhurst  (k), 
"  that  the  construction  ought  to  be  more  strict  upon  con- 
victions, than  upon  indictments ;  and  the  reason  is,  because 
the  jurisdiction  is  summary." 

(6)  R.  v.  Wliistler,  Holt,  215.  per  cttriam,  R.  v.  Daman,  2  B.  &  Aid. 

(c)  R.  v.  Chandler,  1  Salk.  378;        378. 

R.  v.  Peckham,  Comb.  439.  (g)  2  Hawk.  c.  25,  s.  13. 

(d)  Looker   v.   Halcomb,  4   Bing.  (A)   R.  v.  Jukes,  8  T.  R.  544. 
188.                                                                    (i)  R.  v.  Little,  1  Burr.  613. 

(e)  Fletcher  v.  Calthrop,  6  Q.  B.  (k)  R.  v.   Green,  Cald.  391 ;   and 
•880,  891.                                                     see  R.  v.  Pain,  7  D.  &  R.  678;  3 

(/)  R.  v.  Garden,  4  Burr.  2281  ;       D.  &  R.  Mag.  Cas.  517,  per  Abbott, 

C.  J. 
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On  the  other  hand,  however,  there  are  not  wanting  ex- 
amples of  a  less  rigid  construction,  supported  by  opinions, 
which  almost  intimate  a  disapprobation  of  that  strictness 
inculcated  in  those  we  have  already  noticed.  Among  these 
may  be  remarked  what  is  said  on  another  occasion  by  the 
same  learned  judge  whose  opinion  has  just  been  quoted, 
Mr.  J.  Ashhurst.  "  As  to  the  principle  drawn  from  the 
old  cases,  that  the  Court  will  be  astute  in  discovering  de- 
fects in  convictions  before  summary  jurisdictions,  there 
seems  to  be  no  reason  for  it.  Whether  it  was  expedient 
that  these  jurisdictions  should  have  been  erected,  was  a 
matter  for  the  consideration  of  the  legislature ;  but,  as  long 
as  they  exist,  we  ought  to  go  all  reasonable  lengths  to  sup- 
port the  determinations.  Therefore,  in  whatever  light  they 
may  have  formerly  been  viewed,  the  country  is  now  con- 
vinced that  it  derives  considerable  advantage  from  the 
exercise  of  the  powers  delegated  to  justices  of  the  peace ; 
and  in  modern  times  they  have  received  every  support 
from  Courts  of  Law"(/).  Many  examples  likewise  occur 
in  the  following  pages,  of  favourable  intendments  made  in 
support  of  convictions,  which  afford  proofs  that  the  rigid 
maxims  expressed  on  other  occasions  are  not  to  be  taken 
literally. 

In  order  to  reconcile  opinions  and  cases,  which  upon 
first  view  seem  to  be  at  variance  with  each  other,  a  distinc- 
tion has  been  suggested  by  a  very  judicious  writer,  which 
appears  to  be  warranted  by  closer  examination  of  the  au- 
thorities. A  conviction,  it  must  be  recollected,  formerly 
contained  a  memorial,  both  of  the  charge  and  of  the  judicial 
steps  taken  by  the  convicting  magistrate.  The  question  of 
the  magistrate's  authority,  as  collected  from  the  record,  was 
distinct  from  that  of  the  regularity  of  his  proceedings :  and 
though  nothing  can  be  intended  to  aid  or  extend  an  extra- 
ordinary and  circumscribed  jurisdiction  (w),  yet  something 

(0  2T.  R.  18  ;  ante,?.  159,  n.  (h).       C  80;  Kitchen  v.Shaw,  1  Nev.  &  P. 
(w»)   See   ante,  pp.   16,    174;    Ex       791;   and  see  Taylor  v.  Clemson,  11 
parte  Martin,  9  D.  &  Rd.  65  ;  6  B.  &       Cl.  &  Fin.  610. 
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may  reasonably  be  presumed  for  the  regularity  of  proceed- 
ings legally  commenced.     Therefore,  says  Mr.  Boscawen, 
though  the  Court  will  not  admit  a  summary,  and  (if  one 
may  still  use  the  expression)  an  unconstitutional  jurisdic-  Jurisdiction 
tion,  unless  the  case  in  which  it  is  exercised  be  literally  m 
the  same  as  described  by  the  statute, — yet,  the  magistrate 
once  appearing  to  be  duly  authorized,  they  will  not  pre- 
sume against  the  regularity  and  justice  of  his  proceedings, 
if  he  has  stated  them  with  but  a  reasonable  degree  of 
accuracy  (n\     Agreeably  to  this   idea,  the   cases  which 
carry  the  doctrine  of  strictness  the  farthest  will  be  found 
to  relate  to  points  affecting  the  jurisdiction :  such  are — the 
style   and  title  of  the  magistrate  (o) ;   the  date(p)   and 
locality (q)  of  the  fact  alleged;  and,  more  especially,  the 
description  of  the  offence  (r),  in  the   essential   parts  of 
which  no  omission  or  defect  can  be  supplied  by  implication. 
On  the  other  hand,  those  cases  which  allow  of  a  favourable 
intendment  are  mostly  such  as  regard  only  the  form  of 
proceeding.     Lord  Holt  himself,  though  he  describes  this 
summary  jurisdiction  as  newly  set  up,  and  not  known  to 
the  law  before,  and  gives  that  as  a  reason  why  the  statute 
in  each  case  must  appear  to  be  strictly  pursued,  allows 
"  that  the  magistrates  need  not  set  forth  every  step  of  their 
proceedings,  but  so  much  that  it  may  appear  to  be  done, 
debito  modo,  in  point  of  time,"  &c.  (s).     And  to  the  same 
purport  is  the  declaration  of  the  Court  hi  one  case  (t), 
"  that  where  the  legislature  has  given  a  power,  the  Court 
will  presume  the  justices  to  have  followed  that  power." 
This  consideration  will  serve  to  explain  many  of  those 
instances  that  will   be   subsequently  noticed,  where  the 
Courts  have  apparently  allowed  considerable   latitude  of 
presumption  to  support  convictions  (u). 

It  is,  however,  to  be  remarked,  as  a  proper  caution  in 

(n)  Bosc.  10.  1  T.  R.  24;   1   East,  649,  &c.,  post, 

(o)  Stra.  261,  post,  p.  187.  p.  193. 

(p)  1   Ld.  Ray.  509,  510,  post,  p.  (*)  R.  v.  Peckham,  Comb.  439. 

189.  (t)  1  Str.  46. 

(?)  13  East,  141,  post,  p.  192.  («)  2    Ld.    Ray.    1375;    2   Stra. 

(r)  \   Burr.  613;   4  Burr.  2282;  1240;  2  T.  R.  23 ;  3  Burr.  1786. 
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drawing  any  general  conclusions  from  opinions  or  dicta 
which  seem  to  admit  of  license  in  the  wording  of  con- 
victions, that  those  expressions,  when  examined  with  the 
context,  will  be  found  to  apply,  not  to  the  substance  or 
contents  of  the  conviction,  but  only  to  the  use  of  certain 
technical  forms  which  may  be  dispensed  with,  consistently 
with  the  utmost  precision  in  the  statement  of  facts  (.r). 

The  safest  rule,  perhaps,  that  can  be  laid  down  upon 
this  subject  is  in  the  words  of  Lord  Ellenborough,  "  that 
the  Court  can  intend  nothing  in  favour  of  convictions,  and 
will  intend  nothing  against  them "  (?/).  It  must  also  be 
borne  in  mind  that  jurisdiction  must  always  appear  on  the 
face  of  proceedings  before  magistrates  (z). 

The  rule  of  construction  applicable  to  proceedings  of 
inferior,  as  distinguished  from  those  of  superior,  jurisdic- 
tions, was  thus  stated  by  Mr.  Baron  Par  he,  when  deliver- 
ing the  judgment  of  the  Court  of  Exchequer  Chamber  in 
Gossett  v.  Howard  (a}: — "In  the  case  of  special  autho- 
rities given  by  statutes  to  justices  or  others  acting  out  of 
the  ordinary  course  of  the  common  law,  the  instruments  by 
which  they  act,  whether  warrants  to  arrest,  commitments, 
or  orders,  or  convictions,  or  inquisitions,  ought,  according 
to  the  course  of  decisions,  to  show  their  authority  on  the 
face  of  them  by  direct  averment  or  reasonable  intendment. 
Not  so  the  process  of  superior  Courts  acting  by  the  au- 
thority of  the  common  la\v.  In  the  argument  of  the  case 
of  Peacock  v.  Bell(b\  the  rule  as  to  pleading  is  well 


(or)  Post,  Chapter  III.  sumption  from   the  manner  of  de- 

(y)  R.  v.  IlttZi'll,  13  East,  141.  scribing    the    fact    can    supply    the 

(x)  R.  v.  Fuller,  2  D.   &    L.  98,  omission    of  a    direct   averment   of 

101,     where     Coleridge,     J.,      said,  its  being  within  the  requisite  juris- 

"  There   is  no  rule  more  inflexible  diction.  R.  v.  Edwards,  1  East,  278, 

than   the    one   which    requires   that  and   see   R.  v.  St.   George,   Blooms- 

sufticient  shall  appear  on  the  face  bury,  4  El.  &  131.  520 ;  24  L.  J., 

of   the    proceedings   before  magis-  M.  C.  49. 

trates  to  show  that  they  have  acted  (a)   10  Q.  B.   411,  452.     As  to 

within  their  jurisdiction."     See  also  the  construction  of  penal  statutes  in 

Holliiigivorth    v.    Palmer,    4    Exch.  general,  see  R.  v.  Sillim  (  The  Alex- 

'2G7  ;   R.   v.   Totness,    11   Q.    B.   80;  andra   Case),   33    L.  J.,    Exch.    92, 

R.  v.  Manchester  and  T.rrds  Railway  105,  117. 

Company,  8  A.  &  E.  413.     No  pie'-  (b)  1  Saund.  74. 
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expressed,  thus : — '  The  rule  for  jurisdiction  is,  that 
nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  Court  but  that  which  specially  appears  to  be  so ; 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
an  inferior  Court  but  that  which  is  so  expressly  alleged.' " 
We  shall  conclude  this  discussion  with  one  further 
observation,  which  is,  that  the  Court  will  not  presume 
injustice  or  partiality  in  magistrates  (c);  but  gives  them 
credit  for  the  truth  of  the  facts  stated,  subject  to  the 
peril  attending  the  wilful  abuse  of  that  credit  by  a  false 
statement  (c?). 

(c)  Skin.  123.  Carew,  5  D.  &  R.  558 ;  2  D.  &  R. 

(d)  10    Mod.    382;     Bastcn    v.       Mag.  Ca.  563;   3  B.  &  C.  649. 
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THE  general  form  of  conviction  given  in  the  schedule  to 
11  &  12  Viet.  c.  43 (a)  is  as  follows:— 

General  form  )      -^e  ^  remembered  that  on  the  day 

of  conviction.       to  wit.    J  of  in  the  year  of  our  Lord 

at  in  the  said  [county},  A.  B.  is  convicted  before  the 
undersigned  [one]  of  her  Majesty's  justices  of  the  peace 
for  the  said  county,  for  that  [he  the  said  A.  B.,  &c., 
stating  the  offence,  and  the  time  and  place  when  and  where 
committed]  ;  and  I  adjudge  the  said  A.  B.  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  [stating 

the  penalty,  and  also  the  compensation,  if  any],  to  be 
paid  and  applied  according  to  law,  and  also  to  pay  to 
the  said  C.  D.  the  sum  of  for  his  costs  in  this  behalf; 
and  if  the  said  several  sums  be  not  paid  forthwith  [or  on 
or  before  next]  I  order  that  the  same  be  levied  by 

(a)    Sched.    1 — 3,  ante,    pp.    59,       this  form,  and  the  rules  relating  to 
165 — 169,  as  to  the  applicability  of      statutory  forms  in  general. 
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distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B., 
and  in  default  of  sufficient  distress  I  adjudge  the  said  A.  B. 
to  be  imprisoned  in  the  [house  of  correction  at  in  the 

said  county  there  to  be  kept  to  hard  labour]  for  the  space 
of  unless  the  said  several  sums  and  all  costs  and 

charges  of  the  said  distress  \jand  of  the  commitment  and 
conveying  of  the  said  A.  B.  to  the  said  house  of  correction^ 
shall  be  sooner  paid. 

Given  under  my  hand  and  seal  the  day  and  year  first 
above  mentioned,  at  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 

The  mention  of  the  county  in  the  margin  only  denotes  Marginal 
in  what  county  the  conviction  was  made,  but  does  not  of  ^ne"e 
itself  indicate  where  the  offence  was  committed,  so  as  to  tion  or  order 
supply  the  want  of  that  allegation,  either  expressly  or  by  n 
reference,  in  the  body  of  the  conviction  (6) ;  nor  is  it  of 
itself  sufficient  to  show  that  the  justices  were  within  the 
county  so  mentioned  hi  the  margin  when  they  made  the 
conviction,  so  as  to  give  them  jurisdiction,  without  alleging 
that  they  were  in  such  county  in  the  body  of  the  con- 
viction (c).  The  venue  is,  however,  a  part  of  the  con- 
viction and  may  be  incorporated  with  it  by  words  of 
reference,  thus  it  was  held  sufficient  to  state  in  an  order  of 
sessions,  that  it  was  made  by  "justices  of  the  peace  in  and 
for  the  said  county,"  referring  to  the  venue  in  the 
margin  (e?). 

A  conviction  or  order  must  appear  to  be  made  within 
the  jurisdiction   of  the  magistrate   making  it.      Where 

(6)   R.   v.   Austin,   8    Mod    309.  St.  George,  Bloomsbury,  4  El.  &  BI. 

The  same  rule  formerly  prevailed  520;  24 L.  J.,  M.  C. 49;  post,  p.  187. 
with  regard  to  the  venue  in  indict-  (d)  R.  v.  Inhabitants  of  Casterton, 

inents,  see  R.  v.  O'Connor,  5  Q.  B.  6  Q.  B.  507,  and  cases  cited  there- 

16;  but  now  by  14  &  1-3  Viet  c.  100,  in;    see  also  R.  v.  Stockton,   7   Id. 

s.  23,  the  venue  in  the  margin   of  520 ;   R.  v.  Inhabitant*  of  St.  Paul, 

indictments  shall  be  taken  to  be  the  Id.    533  ;      Jones     v.    Johnton     and 

venue  for  all  the  facts  stated  in  the  another,  5  Excb.  862 ;  S.  C.  in  error, 

body    of  such    indictments,    except  7    Exch.  452 ;    R.  v.    Hodgson,    Id. 

where  local  description  is  necessary.  915;  and  see  R  v.  Crotcan.  14  Q.  B. 

See  post,  p.  192,  as  to  the  place  of  221  ;  Johnson  v.   Rtid,  6  M.  &  W. 

the  offence.  124;   Hawk.  P.  C.  T.  2,  b.  2,  c.  13, 

(c)  R.  v.  Totness,  1 1  Q.  B.  80  ;  R.  v.  s.  23. 
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Names  of  the 
offender  and 
person  ag- 
grieved. 


the  marginal  venue  to  an  order  of  removal  was  "borough 
of  D.,"  and  the  justices  were  described  as  "  having  jurisdic- 
tion within  and  for  the  said  borough,"  it  was  holden  bad, 
as  it  did  not  appear  that  the  order  was  made  in  the 
borough  (e). 

If  there  be  several  offenders,  each  must  be  named.  The 
Court  refused  to  entertain  a  conviction,  in  which  the  per- 
sons charged  were  described  as  Messrs.  Harrison  and  Com- 
pany, and  treated  it  as  a  nullity,  even  against  the  party 
named.  For,  though  neither  the  defendant  Harrison,  nor 
the  other,  objected  to  the  conviction  on  that  ground,  Lord 
Kenyan  said,  the  Court  were  bound  to  take  care  that  sum- 
mary proceedings  before  magistrates  were  regularly  con- 
ducted, whether  the  parties  objected  to  them  or  not ;  and, 
in  that  case,  the  Court  could  not  tell  upon  the  face  of  the 
proceedings  but  that  the  delinquency  of  Harrison's  part- 
ners, who  were  not  before  the  Court,  might  have  been 
imputed  to  him  (e). 

A  provision  is,  however,  sometimes  made  by  statute, 
where  an  offender  refuses  to  discover  his  name.  Thus  by 
the  General  Turnpike  Road  Act,  3  Geo.  4,  c.  126,  s.  132, 
which  imposes  penalties  on  the  drivers  of  waggons,  &c. 
misbehaving  themselves,  if  the  offender  refuses  to  discover 
his  name,  he  may  be  committed  to  the  house  of  correction 
for  three  months,  or  proceeded  against  for  the  penalty, 
by  a  description  of  his  person  and  the  offence  only,  without 
adding  any  name  or  description,  but  expressing  in  the 
proceedings  that  he  refused  to  discover  his  name(y). 
Apart,  however,  from  statutory  provision,  no  man  is  to 
escape  because  his  name  is  not  known,  and  if  he  refuses  to 
disclose  it,  he  may  be  described  as  a  person  whose  name 
is  unknown  to  the  magistrates,  and  identified  by  some 
fact ;  for  instance,  that  he  is  personally  brought  before 
them  by  a  certain  constable  (g\ 


(e)  R.  v.  Newton  Ferrers,  9  Q.  B. 
32;  see  post,  p.  187. 

(e)  R.  v.  Harrison  and  Company,  8 
T.  R. 508. 


(/)  There  is  a  similar  clause  in 
the  General  Highway  Act,  6  &  7 
Will.  4,  c.  50,  s.  78. 

(g)  R.  v.  ,      R.  &  R.  489. 
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In  like  manner  the  name  of  the  person  or  persons 
aggrieved  should  be  accurately  stated  if  known,  and  if  not 
known  it  should  be  so  stated  (h). 

"Whilst  on  the  subject  of  names,  it  should  also  be  men- 
tioned that  several  statutes  (the  most  important  of  which 
is  7  Geo.  4,  c.  64)  make  provisions  in  certain  cases  for 
the  description  of  owners  of  property  where  they  are 
partners,  companies,  trustees,  &c.  (i). 

The  justices  are  not  bound  by  the  names  contained  in 
the  information,  but  may  draw  up  the  conviction  with  what 
appear  to  be  the  proper  ones  (A). 

The  name  and  style  of  the  magistrates  by  whom  the  con-  Name  and 
viction  is  made  must  next  be  set  forth,  from  which  it  must  ^ 
appear  that  they  are  magistrates  of  the  county,  borough  or 
place  where  the  offence  is  afterwards  stated  to  have 
happened,  in  order  that  their  jurisdiction  may  be  shown 
on  the  face  of  the  proceedings  (I).  Magistrates  acting 
judicially  must  appear  to  be  acting  in  their  jurisdiction  as 
well  as  for  it.  "It  is  a  general  rule,"  said  Mr.  Justice 
Wightman  in  a  late  case  (TO),  "  that  all  judicial  acts  exercised 
by  persons,  whose  judicial  authority  is  limited  as  to  locality, 
must  appear  to  be  done  within  the  locality  to  which  the 
authority  is  limited."  It  is  not  sufficient,  therefore,  to 
describe  them  as  justices  in  the  county,  without  saying 
for  the  county  (n),  nor  to  describe  them  as  justices  for  the 
county,  without  saying  in  the  county,  the  proper  words 
being  "justices  in  and  for  the  county  of,  &c.  (o),  but  an 

(h)  2  Hale,  181.  The  form  of  conviction  in  the  sche- 

(i)  See  Archbold,  Cr.  PL,  ch.  1,  dule  to  11  &  12  Viet.  c.  43,  de- 

B.  3.  scribes  the  justices  as  "  for"  the 

(A:)  Whittle  v.  Frankland,  2  B.  &  county  merely,  but  it  shows  that 

S.  49  ;  31  L.  J.,  M.  C.  81.  they  were  acting  in  the  county,  both 

(/)  R.  v.  Johnson,  1  Str.  261  ;  R.  by  its  commencement  and  conclu- 

v.  Crotcan,  14  Q.  B.  221.  sion,  see  the  form  ante,  p.  184  ;  and 

(m)  R.  v.  Totneti,  11  Q.  B.  80,  see  R.  v.  Miner,  3  D.  &  L.  128  ;  14 

SO;  and  see  R.  v.  Stainforlh,  Id.  66,  L.  J.,  M.  C.  157.  In  that  case  an 

75:  15  L.  J.,  M.  C.  4,  n.  1  ;  R.  v.  order  of  affiliation,  made  at  petty 

MUtter,  14  Id.  157  ;  R.  v.  St  George,  sessions  under  7  &  8  Viet.  c.  101, 

lUoomsburtf,  4  El.  &  Bl.  520  ;  24  L.  recited  the  application  for  the  sum- 

J.,  M.  C.49;  ante,  p.  19.  mons  to  have  been  made  to  "  J.  M., 

(n)  R.  v.  Dobbyn,  2  Salk.  473.  one  of  her  majesty's  justices  of  the 

(o)  R.  v.  Stockton,  7  Q.  B.  520.  peace  usually  acting  in  this  divi- 
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amendment  in  this  respect  was  made  in  an  order  after  it 
had  been  brought  up  by  certiorari  to  be  quashed  (p].  We 
have  seen  that  it  is  sufficient  to  refer  to  the  venue  in  the 
margin  of  the  conviction  (<y).  So  where  an  order  appeared 
to  be  made  on  complaint  before  two  justices  "acting  in  and 
for  the  county  of  Middlesex,"  and  it  contained  no  further 
statement  of  the  place  where  it  was  made,  except  "  Mid- 
dlesex to  wit"  in  the  margin,  it  was  held  sufficiently  to 
appear  that  the  complaint  and  order  were  made  in 
Middlesex  (r).  It  is  no  objection,  that  justices  are  de- 
scribed as  being  justices,  &c.,  without  the  word  there  being 
&c.,  for  that  is  implied  (s).  It  is  necessary  that  they  should 
call  themselves  "  justices  "(0>  and  also  justices  of  the 
peace  (u). 

Where  the  statute  gives  cognizance  of  the  offence  to  the 
next  justice  of  the  county  the  convicting  magistrates  should 
be  so  described;  for  no  other  but  the  next  have  any  juris- 
diction (#).  But  if  the  act  only  mention  justices  in  or  near 
the  place,  it  is  but  directory,  and  they  need  not  be  so  de- 
scribed in  the  conviction  (y)  :  nor,  if  the  statute  speaks  of 
justices  acting  for  the  division,  need  they  be  so  alleged,  for 
any  justice  of  the  county  comes  within  that  condition  (z) ; 
but  it  should  be  alleged  that  the  meeting  was  held  in  and 
for  the  division,  and  that  the  offence  was  committed  within 


sion."  The  jurisdiction  of  the  jus- 
tice was  held  sufficiently  to  appear, 
as  the  words  "in"  and  "for"  were 
used  synonymously  in  the  forms  in 
the  schedule  to  that  act,  see  Re 
Peerless,  1  Q.  B.  143,  153;  R.  v. 
Inhabitants  of  St.  Paul,  7  Q.  B.  533  ; 
and  see  R.  v.  Recorder  of  King's 
Lynn,  3  D.  &  L.  725;  15  L.  J.,  M. 
C.  93. 

(  p)  R.  v.  Hellingley,  I  El.  &  El. 
749;  28  L.  J.,  M.  C.  167. 

(q)  R.  v.  Casterton,  ante,  p.  18-5. 

(r)  R.  v.  Inhabitants  of  St.  Paul, 
7  Q.  B.  533,  and  so  in  the  case  of 
recognizances,  R.  v.  Hodgson,  7 
Exch.  915. 

(t)  R.  v.  Chipp,  2  Str.  711.  So 
much  nicety  was  formerly  thought 
necessary  in  the  description  of  the 


justice's  title  and  office,  that  a  con- 
viction was  quashed  because  the 
information  was  said  to  be  before 
two  justices  of  our  lord  the  king, 
keep  his  peace  in  the  county  of, 
&c.,  but  omitting  the  word  assigned 
Sanders's  case,  1  Saund.  263 ;  bu 
see  2  Barn.  383. 

(0    Walton  v.  Chesterfield,  5  Me 
322  ;  R.  v.  Woodford,  \  Bott.  434. 

(u)  See  4  Burn's  Justice,  pp.  29, 
30,  tit.  "  Poor"  (29th  edition). 

(*)  Sanders's  case,  1  Saund.  263 1 
Dalton,  c.  6. 

(y)  2  Keb.  559  ;  ante,  pp.  35,  36. 

(z)  R.  v.  Price,  Cald.  305  ;   3  Ba. 
Ab.  798,  tit.  "Justices   of  Peace;" 
and  see  per  Patteson,  J.,  in  It- 
Joke,  8  A.  &  E.  229,  n.  (a). 
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it  (a).  In  a  recent  case,  a  conviction  under  the  1 1  Geo.  4 
&  1  "Will.  4,  c.  64,  and  4  &  5  "Will.  4,  c.  85,  was  held  good, 
although  it  did  not  state  that  the  beer-house  was  in  the  divi- 

O 

sion  for  which  the  justices  acted,  that  statement  not  being  in 
the  form  given  by  the  act.  In  that  case,  also,  the  parish  in 
which  the  house  was  stated  to  be  was  of  the  same  name  as 
the  division,  and  the  Court  said  they  would  presume  that 
they  were  the  same  (b).  So  a  warrant  of  commitment  in 
the  general  form  provided  by  the  stat.  11  &  12  Viet.  c.  43 
(Schedule  P.),  has  been  held  to  be  sufficient,  without  any 
allegation  that  the  convicting  justices  were  sitting  at  a  place 
where  the  petty  sessions  were  usually  held,  although  made 
and  granted  under  a  more  recent  statute,  giving  jurisdiction 
to  two  justices  sitting  at  such  place  (c). 

Formerly,  if  one  of  the  convicting  justices  was  required 
by  the  statute  to  be  of  the  quorum,  a  conviction  could 
not  be  good,  unless  it  was  so  expressed  in  the  style  of 
the  justices ;  but  that  objection  is  now  removed  by 
statute  26  Geo.  2,  c.  27,  which  enacts,  that  no  order  or 
the  adjudication  of  justices  shall  be  set  aside  for  that 
defect  (J). 

The  conviction  must  likewise  specify  the  time  and  place  Time  of 
of  committing  the  fact  complained  of.  Formerly  the  time  ° 
of  laying  the  information,  as  well  as  the  date  of  the  offence 
and  of  the  conviction  itself,  appeared  upon  the  face  of  the 
conviction,  and  the  reasons  given  for  requiring  such  state- 
ment were,  first,  that  the  magistrate  might  appear  to  have 
proceeded  upon  a  legal  charge,  which  could  not  be,  unless 
it  was  brought  within  a  certain  time  from  the  commission 
of  the  offence,  or,  according  to  some  statutes,  till  after  a 
certain  number  of  days  had  elapsed  after  the  offence  com- 
mitted ;  and,  secondly,  that  the  party  might  the  better 

(a)  R.  v.  Afar  tin,  2  Q.  B.  1037,  was  under  stat.   16   &  17  Viet.  c. 
n.  ( a) ;  R.  v.  Mfirice,  2  D.  &  L.  952.  30,  relating  to  aggravated  assaults 

(b)  Wray  v.  Toke,  12  Q.  B.  492,  upon  women  and  children  ;  see  ante, 
506;  ante,  p.  36.  p.  37. 

(c)  Ex  pane   Allison,    10  Exch.  (rf)  And   see  4   Geo.   4,   c.   27; 
561  ;  24  L.  J.  (N.  S.)  M.  C.  73  ;    18  and  R.  v.  Llavgian,  4  B.  &  $.  249  ; 
Jur.  1055,   S.  C.     The  conviction  32  L.  J.,  M.  C.  225;  ante,  p.  38. 
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defend  himself  upon  a  second  charge  (e).  The  date  of 
laying  the  information,  however,  no  longer  appears  on 
the  face  of  the  conviction,  nor  is  it  necessary  to  allege 
that  the  information  was  laid  within  the  specified  time  (/). 
It  is  also  settled,  that  in  convictions  the  precise  day  need 
not  be  named,  but  that  it  is  sufficiently  certain,  if  the  fact 
be  alleged  to  have  happened  between  such  a  day  and  such 
a  day,  provided  the  last  of  the  days  specified  be  within 
the  limited  time.  It  may  not  be  easy  to  assign  a  reason 
for  the  difference  in  this  respect  which  formerly  existed 
between  convictions  and  indictments;  in  the  latter  of 
which  such  a  mode  of  pleading  was  held  to  be  in- 
sufficient (</)  before  14  &  15  Viet.  c.  100.  The  authori- 
ties, however,  are  explicit ;  and  the  point  is  noticed  by 
Mr.  Serjeant  Hawkins  as  solemnly  decided  in  regard  to 
such  convictions,  though  the  contrary  is  stated  by  him 
to  be  the  law  in  indictments  (h).  The  question  first  arose 
in  a  case  which  came  before  the  Court  on  the  former  act  of 
3  &  4  Will.  3,  c.  10,  against  deer-stealing.  That  case  is 
reported  in  several  books  (i),  none  of  which  gives  the  con- 
viction itself,  but  only  the  resolution  of  the  Court  upon 
the  several  points  excepted  to.  The  report  of  Salkeld, 
with  which  the  others  agree  without  any  material  variation, 
is  as  follows: — It  was  agreed,  that  "inter  such  a  day  and 
such  a  day  defendant  killed  three  deer,"  is  good  ;  for  if  a 
day  certain  were  alleged,  the  informer  is  not  tied  up  to 
that.  Now,  in  these  cases,  he  is  confined  to  givin< 
evidence  of  a  killing  within  these  days  ;  so  that  it  is  moi 
certain  and  better  for  the  defendant.  Otherwise  it  is 
informations  at  common  law,  because  every  distinct  offem 
creates  a  new  penalty ;  but,  in  trespass,  a  fact  may  be  laic 
diver  sis  diebus  et  vicibus  inter  such  a  day  and  such  a  day ; 
because  it  is  not  a  new  action,  but  an  increase  of  damages 

(e)  R.  v.  Chandler,  14  East,  272;  by  Curwood. 

R.  v.  Fallen,  1  Salk.  369;  R.  v.  (h)  Id.  ib. 

Catherall,2Str.8^9.  (i)  R.  v.  Chandler,  1  Salk.  378; 

(/)   Wray  v.  Take,  12  Q.  B.  492.  1    Ld.  Kaym.  581 ;    Carth.  502;   5 

(g)  2  Hawk.  c.  24,  s.  82,  8th  ed.  Mod.  446. 
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It  was  further  said  by  the  Court,  and  supported  by 
reference  to  many  precedents,  that  all  the  informations  in 
the  Exchequer  are  in  this  form.  And  as  to  the  argument 
derived  from  the  hardship  of  driving  the  defendant  to  give 
an  account  of  every  day  during  the  time  specified, — it  was 
answered,  that  the  omission  of  the  particular  days  is  not  an 
inconvenience,  because,  if  he  can  show  an  authority  for 
killing  so  many  as  are  charged  upon  him  in  the  same,  it 
will  drive  the  prosecutor  to  prove  more ;  and  if  he  be 
charged  at  another  time,  he  may  aver  that  those  for  which 
he  has  been  convicted  are  the  same  (A). 

Again,  the  very  same  objection  was  discussed  afterwards, 
upon  a  conviction  under  the  same  act  (/).  The  informa- 
tion, as  appears  by  the  record  filed  of  Hilary  Term,  12 
Ann.,  alleged  that  the  defendant  committed  the  fact  between 
the  last  day  of  July  and  the  sixth  day  of  August,  and  within 
twelve  months  before  the  information.  The  evidence  was 
the  same.  The  exception,  as  we  learn  from  the  report  (m), 
was,  that  no  certain  time  was  laid  for  the  commission  of 
the  crime.  The  authority  of  the  last  cited  case,  R.  v. 
Chandler,  was  referred  to,  and  considered  as  a  conclusive 
answer  to  the  objection :  and  what  had  been  there  insisted 
on  was  repeated,  that  it  was  the  constant  course  of  infor- 
mations in  the  Exchequer  to  set  forth  the  tune  in  the  same 
manner.  And  where  the  information  charged  the  offence 
to  have  been  committed  on  the  5th  day  of  October,  and  on 
divers  other  days  and  times  between  that  day  and  the  16th 
of  November,  and  the  conviction  stated  the  offence  to 
have  been  committed  on  the  8th  of  November,  it  was  held 
to  be  valid  (n). 

Notwithstanding,  however,  that  these  convictions  were 
supported,  it  is  more  regular  to  fix  the  charge  to  a  certain 
day.  where  it  can  be  done. 

With  reference  to  the  manner  of  stating  it,  it  may  be 

(*)  1  Ld.  Raym.  582.  (»)  10  Mod.  248. 

(/)  R.   T.    Simpton,    13   Ann.    10  (n)  Oniey  v.  Gee,  30  L.  J.,  M.  C. 

Mod.  248.  222, 
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noted,  that  an  information,  set  out  in  the  conviction, 
appearing  to  be  exhibited  on  the  29th  of  May,  1805, 
charging  the  fact  within  three  months,  to  wit,  on  the  12th 
of  May  now  last  past,  it  was  held,  that  these  words  "now 
last  past"  might,  by  reason  of  the  accompanying  words, 
"within  three  months,"  refer  to  the  day  and  not  to 
the  month  ;  so  as  to  obviate  the  objection  of  the  informa- 
tion being  out  of  time,  by  supposing  it  to  refer  to  May, 
1804  (o). 

Place  of  On  the  ground  that  the  magistrate's  jurisdiction  is  limited 

in  local  extent,  the  place  where  the  offence  was  committed 
should  be  stated  in  the  conviction,  as  well  as  proved  by  the 
evidence,  in  order  that  the  complaint  may  appear  to  be 
one  over  which  the  magistrate's  cognizance  extends.  The 
reports  of  cases  applicable  to  this  point,  as  well  as  the 
direction  in  the  statutory  form,  establish,  that  the  fact 
which  forms  the  subject  of  the  conviction  must  appear  to 
have  arisen  at  some  place  within  the  jurisdiction  of  the 
convicting  magistrate  (/?). 

As  an  illustration  of  this  rule  reference  may  be  made  to 
a  case  already  cited,  in  which  a  warrant,  setting  forth  that 
the  defendant  had  been  convicted  before  two  justices  in  and 
for  the  county  of  Kent,  for  that  he  was  found  on  the  high 
seas  within  one  hundred  leagues  of  the  coast  of  the  county 
of  Kent  on  board  a  vessel,  from  which  part  of  the  cargo 
had  been  then  and  there  thrown  overboard  to  prevent 
seizure,  was  holden  bad,  upon  the  ground  that  the  justices 
could  have  jurisdiction  only  by  the  offence  being  com- 
mitted in  Kent,  or  by  its  being  committed  on  the  high 
seas,  and  the  offender  being  found  in  or  brought  to 
Kent  (q). 

The  mention  of  the  county  in  the  margin  does  not,  as 
we  have  seen,  supply  the  want  of  an  allegation,  either  ex- 
pressly or  by  reference,  of  the  fact  being  committed  in 

(o)  R.  v.  Crisp,  7  East,  389.  (q)   Re   Peerless,   1   Q.    B.    143; 

(/>)  Sec  ante  pp.  26,  118.  ante,  p.  30. 


PLACE  OF  OFFENCE. 


193 


the  county  (r).  But  where  a  place  has  once  been  men- 
tioned, as  at  B.  in  the  county  of  H.,  it  is  enough  afterwards 
to  say  at  B.  aforesaid,  without  saying  in  the  county  afore- 
said ;  for  it  will  not  be  presumed  to  lie  in  two  counties  (s). 
And  where  a  conviction  omitted  to  state  in  the  previous 
part  of  it  the  precise  place  where  the  offence  was  com- 
mitted, but,  iu  awarding  the  distribution  of  the  penalty, 
awarded  it  "to  the  overseers  of  D.  in  the  said  county 
where  the  offence  was  committed,"  this  was  held  to  be 
sufficient  (/). 

The  Court  will  take  notice  of  the  known  divisions  of  the 
kingdom.  For  which  reason,  where  an  act  imposed  £100 
penalty  upon  the  offence,  if  committed  within  the  bills  of 
mortality,  and  £50  if  without — it  was  held  to  be  sufficient, 
in  a  conviction  for  the  smaller  sum,  to  allege  the  fact  at 
Reading  in  the  county  of  Berks,  without  averring  it  to  be 
without  the  bills  of  mortality  (u).  But  it  seemed  to  be  the 
opinion  of  Mr.  Justice  Buller,  that  if  the  conviction  had 
been  for  the  higher  penalty,  it  might  have  been  necessary 
expressly  to  allege  the  fact  to  have  been  committed  within 
the  bills  of  mortalitv. 

J 

And  although  the  Court  will  take  judicial  notice  of 
the  general  division  of  the  kingdom  into  counties,  it 
will  not  take  notice  of  the  local  situation  of  places  in  a 
county,  nor  of  the  distance  of  one  county  from  another  (x). 

The  strictness  with  which  this  averment  is  regarded  is  Strictness  as  to 
exemplified  by  the  following  case  : —  locality. 

This  was  a  conviction  on  41  Geo.  3,  c.  38  (y),  against  a 
manufacturer  for  combining  with  others  to  refuse  work. 
The  act  gives  a  general  form  for  the  conviction,  in  which 
it  is  merely  required  to  state  the  offence,  without  anything 
pointing  to  the  date  or  place.  The  offence  was  in  substance 

(r)  R.   v.    Austin,    8   Mod.   309;  edition). 

ante,  p.  185.  (x)  Deybel's  case,*  B.  &  A.  243  ; 

(s)  R.  v.   Burnaby,  1   Ld.  Raym.  Thome  v.  Jackson,  3  C.  B.  661. 

901,902.  (y)  This   statute   is  repealed   by 

(0  R.  v.  Weale,  5  C.  &  P.  135.  5  Geo.   4,  c.   95;  and  see  1    Deac. 

(M)  R.  v.   Vasey,  Bosc.  130.     See  Crira.  L.  253. 
Taylor  Ev.  vol.  2,  s.  15,  p.  25   (4th 

P.  O 


194  THE  CONVICTION. 

stated  in  the  following  manner :  viz. — "  That  the  defend- 
ant on  a  certain  day  (he  being  then  employed  by  G.  <S\, 
&c.,  of  Wallington,  in  the  county  before  mentioned,  in  the 
trade  of  a  calico-printer,  carried  on  by  them  at  Wallington 
aforesaid),  and  whilst  he  was  such  workman  and  so  em- 
ployed as  aforesaid,  refused  to  work  with  one  S.  B.,  then 
also  employed  by  G.  S.,  &c.  in  the  said  manufacture  carried 
on  by  them  at  Wallington  aforesaid."  This  conviction 
was  quashed,  because  it  was  not  expressly  averred  where 
the  refusal  was  given;  so  that  it  did  not  appear  to  be 
within  the  jurisdiction  of  the  magistrate.  Lord  Ellen- 
lorough,  in  delivering  the  judgment,  observed,  that  the 
words  then  and  there  were  not  to  be  exploded  altogether, 
and  they  had  sometimes  more  meaning  than  was  commonly 
imagined  (z). 

Locality  not  No  presumption,  from  the  manner  of  describing  the  fact, 
can  SUPP^7  tne  omission  of  a  direct  averment  of  its  being 
within  the  requisite  jurisdiction.  A  strong  instance  of  the 
strict  application  of  this  rule  is  found  in  the  following 
case,  which  arose  upon  a  conviction  on  the  former  statute 
of  5  Geo.  3,  c.  14,  s.  3  (a),  for  killing  fish  in  a  private 
stream.  The  justices  were  described  as  of  the  county  of 
Warwick,  in  which  the  conviction  was  made.  The  evi- 
dence set  forth,  that  the  defendant  was  seen  to  draw  a 
draught  net  in  the  river  or  stream  called  Thame,  <e  which 
runneth  between  Bromford  Forge,  in  the  parish  of  Ashton, 
in  the  county  of  Warwick,  and  Castle  Bromwich,  in  the 
said  parish  of  Ashton,  in  the  said  county  of  Warwick* 
The  conviction  was  quashed,  because  the  place  where  the 
defendant  fished  was  not  positively  stated  to  be  in  the 
county  of  Warwick,  but  only  between  two  places  situated  in 
that  county.  The  Court  said,  they  could  not  presume  the 
place  itself  to  be  within  the  jurisdiction  of  the  magistrates. 
It  must  expressly  so  appear;  and  it  did  not  necessarily 

(z)  R.   v.  Hazell,  13  East,   142;  (a)  See  now  24  &  25  Viet  c.  96, 

and  see  Johnson  v.  Reid,  6  M.  &  W.       s.  24. 
124. 


PLACE  OF  OFFENCE.  195 

follow,  that  the  intermediate  course  of  the  stream  was  in 
the  same  county  with  the  two  termini  (b}. 

To  the  same  effect  is  the  following : — Conviction  by  the 
justices  of  Middlesex,  for  having  in  the  defendant's  custody 
and  possession  a  private  still,  contrary  to  19  Geo.  3,  c.  50. 
The  deposition  contained  as  follows,  viz.  that  the  witness 
went  to  the  house  of  the  defendant  at  Edmonton,  in  the 
county  of  Middlesex,  and  that  lie  found  in  the  garden  of 
the  said  house  a  private  still  just  worked  off,  &c.  This  was 
held  to  be  bad,  because  it  did  not  appear  that  the  garden 
in  which  the  still  was  found  was  in  the  county  of  Middlesex ; 
for  the  Court  said,  the  house  might  be  in  one  county  and 
the  garden  in  another;  and  it  did  not  therefore  appear 
that  the  offence  was  committed  within  the  jurisdiction  of 
the  convicting  magistrate  (c). 

Neither  WM  it  sufficient,  when  the  evidence  appeared  on 
the  face  of  the  conviction,  that  the  place  could  be  collected, 
l»y  intendment,  from  the  adjudication  of  the  magistrate; 
it  must  have  expressly  appeared  out  of  the  mouth  of  the 
Avitness.  Thus,  in  a  conviction,  where  the  place  of  com- 
mitting the  offence  no  otherwise  appeared  than  by  the 
justices  awarding  the  penalty  in  these  terms:  viz. — "to 
I  the  poor  of  the  parish  of  C.,  in  the  county  of  Kent,  within 
I  which  parish  the  aforesaid  offence  was  committed;"  this  was 
held  to  be  insufficient,  for  though  the  magistrates  stated 
themselves  in  the  conviction  to  be  justices  of  the  county 
of  Kent,  yet  the  Court  said,  their  jurisdiction  (meaning 
the  fact  of  the  offence  being  within  that  county,  of  which 
they  were  justices)  must  appear  otherwise  than  out  of 
their  own  mouth  (d}. 

AVe  are  in  the  next  place  to  explain  the  manner  of  de-  or  describing 


the  offence, 


(b)  R.  v.  Edwardt,  1  East,  279,  point   decided  is   not  very  perspJ- 
282.  cuously  marked  in  Strange,  but  is 

(c)  R.  v.  Chandler,  14  East,  274.  explained  by  the  note  in  Barnardi- 
(d  )  R.V.  Johnson,  1  Str.  261.    The  ttun,  which  states  it  thus  :   viz.,  Ob- 

Bame  case  is  cited  in  Barnardiston,  jection,   that    the    offence  does   not 

883,  with  a  difference  only  as  to  the  sufficiently    appear    in    the     place 

county,  which   is   there  said  to  be  where  the  justices  belonged  to.     It 

Middlesex,    instead    of    Kent.     The  no  otherwise  appeared  that  the  of- 

02 
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scribing  the  lody,  or  substance,  of  the  charge  itself.   The  ge- 
neral qualities  required  in  that  description  have  been  already 
adverted  to(e) ;  but  it  will  now  be  proper  to  enter  into  the 
illustration  of  those  rules  by  more  particular  examples. 
Certainty  in  And  first,  with  respect  to  certainty  in  describing  the 

offence  with  which  the  Defendant  is  charged  (/).  A 
conviction  for  a  pecuniary  penalty,  upon  an  information 
on  3  &  4  Will.  4,  c.  53,  against  a  foreigner,  for  being  on 
board  a  vessel  liable  to  forfeiture  under  an  act  relating 
to  the  customs,  charged  the  offence  as  being  committed 
within  a  part  of  the  united  kingdom,  and  within  one  league 
of  the  coast ;  but  it  appearing,  that,  as  to  being  on  board 
such  vessel  within  one  league  of  the  coast  of  the  United 
Kingdom,  the  pecuniary  penalty  was  done  away  with  by 
4  &  5  Will.  4,  c.  13:  it  was  held  that  the  conviction  could 
not  be  supported,  as  it  did  not  distinctly  show  to  the 
defendant  which  offence  was  insisted  on  against  him  (g). 
So,  if  a  statute  gives  summary  proceedings  for  various 
offences  specified  in  several  sections,  a  conviction  is  bad 
which  leaves  it  uncertain  under  wrhich  section  it  took 
place  (h).  And  where  a  conviction  proceeded  on  a  re- 
pealed statute,  the  Court  quashed  the  conviction,  although 
it  might  have  been  supported  under  the  Repealing  Act,  if 
the  justices  had  professed  to  proceed  under  it(i).  And 
further,  it  must  be  borne  in  mind,  that  the  conviction  must 
not  be  for  another  and  a  different  offence  from  that 
charged  in  the  summons,  notwithstanding  11  &  12  Viet. 
c.  43,  s.  1  (A). 

So,  if  a  statute  specifies  the  grounds  of  forfeiture,  the 
conviction  must  show  specifically  the  particular  fact  which 

fence  was  in  Middlesex  than  in  the  (e)  See  ante,  p.  172,  et  seq. 

judgment;   which   was    to    forfeit  a  (/)  Ante,  p.  172. 

certain  penalty  to  the  poor  of  the  (g)  R.  v.  Pereira,  2  Ad.  &  E.  375. 

parish  of  Chelsea,   infra   quam   the  (h)  Charter  v.  Greame,  13  Q.  B.216. 

offence  was  committed ;   and   upon  (i)  MMiell  v.  Brown,  1  El.  &  El. 

this   exception   the   conviction   was  267  ;  28  L.  J.,  M.  C.  53. 

quashed.  The  same  degree  of  strict-  (k)  Martin  v.  Pridgeon,  1   El.  & 

ness  would  probably  not  be  required  El.  778;  28  L.  J.,  M.  C.  179;  R.  v. 

at  the  present  day.  Brickhall,  33  L.  J.,  M.  C.  156. 
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forms  the  ground  of  forfeiture,  in  order  that  the  Court 
may  see  that  the  penalty  has  been  properly  imposed,  and 
be  quite  sure  that  the  convicting  justice  has  not  mistaken 
the  law.  This  is  exemplified  in  the  following  case :  —  A 
conviction  on  the  45  Geo.  3,  c.  121,  s.  7  (/),  for  carrying 
and  conveying  foreign  spirits,  stated, — "  That  on  &c.,  Specific 
at  &c.,  J.  S.  had  been  duly  convicted  before  £c.  of  having,  j^"^  °0  ap,~ 
on  &c.  at  &c.  (he,  the  said  J.  S.,  then  and  now  being  a  Pean 
subject  of  his  present  majesty,  and  being  a  seaman  or 
seafaring  man,)  been  found  carrying  and  conveying,  and 
assisting  in  the  carrying  away  and  conveying,  contrary  to 
the  form  of  the  statute  in  that  case  made  and  provided, 
divers,  to  wit,  seven  gallons  of  foreign  brandy,  in  two 
casks,  called  half-ankers,  then  and  there  liable  to  forfeiture, 
the  said  offence  being  by  him,  the  said  J.  S.,  committed 
against  the  provisions  of  the  acts  of  parliament  made  and 
passed  for  the  prevention  of  smuggling ;  which  offence  has 
been  duly  proved  before  the  justices,  on  the  oath  of  one 
credible  witness;"  concluding  with  judgment,  that  the 
said  J.  S.  had,  for  such  offence,  forfeited  the  sum  of  100/. 
pursuant  to  the  3  Geo.  4,  c.  110,  &c.  It  was  moved  to 
quash  this  conviction  for  insufficiency,  in  not  describing 
any  offence  for  which  the  defendant  was  liable  to  punish- 
ment. Abbott,  C.  J. : — "  I  am  of  opinion  that  this  con- 
viction is  bad  in  form,  and  must  be  quashed.  The  general 
rule  as  to  convictions  is,  that  the  specific  fact  which  forms 
the  ground  of  forfeiture  should  be  stated,  in  order  that 
the  Court  may  see  that  the  penalty  has  been  properly 
imposed,  and  be  quite  sure  that  the  convicting  justice  has 
not  mistaken  the  law.  If  the  conviction  had  stated  the 
circumstances  under  which  the  brandy  was  imported, — 
that  it  was  imported  in  a  certain  manner,  in  casks  of  a 
certain  size,  which  was  contrary  to  law, — we  should  then 
know,  that  the  carriage  of  it  on  land  in  such  casks  would 
render  it  liable  to  forfeiture ;  but  carrying  and  conveying 

(/)  This  act  is  now  repealed   by       offence  mentioned  in  the  cited  case; 
6  Geo.  4,  c.  105 ;  but  6  Geo.  4,  c.       and  see  3  &  4  Will.  4,  c.  53. 
108,  s.  3,  makes  provision  for  the 
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brandy  on  land  may  render  it  liable  to  forfeiture  for 
various  reasons ;  and,  therefore,  it  was  necessary  to  show, 
on  the  face  of  this  conviction,  why  the  brandy  in  question 
was  forfeitable.  It  is  stated,  certainly,  as  a  fact,  that  the 
brandy  was  contained  in  two  casks,  called  '  half-ankers ;' 
but  it  is  not  said  how  it  was  imported, — that  it  was  im- 
ported in  those  casks.  It  might  have  been  imported  in 
casks  of  an  hundred  gallons,  and  having  paid  the  duty, 
found  its  way  into  half-ankers.  No  fact  is  given  which 
plainly  imports  that  the  brandy  was  liable  to  forfeiture. 
The  general  rule  I  have  mentioned  is  a  sound  one,  and 
ought  not  to  be  departed  from."  Holroyd,  J. : — "The 
general  rule  referred  to  by  my  Lord  Chief  Justice  is 
equally  applicable  to  convictions  on  the  game  laws.  It  is 
not  sufficient,  in  such  cases  to  state  that  the  party  was  not 
qualified  by  the  laws  of  the  realm  to  do  so  and  so,  though 
the  very  words  of  the  act  of  parliament  are  pursued;  but 
it  must  appear,  whether  the  convicting  justice  has  drawn 
the  right  conclusion  from  the  facts,  by  negativing  all 
the  circumstances  which  are  necessary  to  constitute  a 
qualification  (m).  In  convictions  on  the  excise  or  custom 
laws,  if  the  particular  facts  and  grounds  of  forfeiture  are 
stated,  it  is  not  necessary  to  name  the  statute  by  which 
the  penalty  is  given,  but  merely  to  state,  that  the  offence 
is  contrary  to  the  statute  in  that  case  made  and  provided; 
and  the  Court  will  then  see  whether  the  justice  has  drawn 
the  right  conclusion.  Now,  here,  no  sufficient  facts  are 
stated  to  support  the  conviction." — Conviction  quashed(w). 

So,  a  conviction  for  allowing  beer  to  be  consumed  in  a 
licensed  house,  at  other  hours  than  those  prescribed  by 
order  of  petty  sessions,  must  state  the  time  fixed  by  justices 
at  which  houses  may  be  kept  open  and  the  hour  at  which 
beer  was  consumed ;  it  is  not  enough  to  say,  "  at  a  time 
declared  to  be  unlawful  by  an  order  of  the  justices  "  (o). 

For  the  same  reason  the  conviction  is  bad,  if  it  charges 

(m)  Post,  pp.  218,  228.  (o)  Neivman  v.  Lord  Hardwicke,  8 

(»)   Ex  paite  John  Smith,  3  D.  &       A.  &  E.  124;  post,  p.  226. 
II.  464;  2  D.  &  R.  Mag.  Ca.  126. 
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the  offence  in  the  alternative.  Thus,  on  a  conviction  under 
the  former  statute  of  5  Geo.  3,  c.  14,  for  killing  fish  in  a 
private  river,  where  the  information  set  out  in  the  convic- 
tion stated  that  the  defendant  "  did  kill,  take  and  destroy, 
or  attempt  to  kill,  take  and  destroy  "  the  fish, — the  Court 
quashed  the  conviction  for  insufficiency  (/>). 

The  information  being  the  substratum  of  the  magis- 
trate's jurisdiction,  and  in  the  nature  of  an  indictment, 
must,  when  it  appeared  in  the  conviction,  have  contained 
a  complete  statement  of  the  offence,  with  all  its  legal 
qualities ;  for  the  evidence  subsequently  stated  could  only 
support  the  charge,  but  could  by  no  means  extend  or  supply 
ichat  icas  wanting  in  it  (q). 

The  following  case  relates  to  another  kind  of  summary 
proceeding  by  Justices,  which,  however,  is  so  much  in  the 
nature  of  those  convictions  we  are  considering,  that  the 
case  affords  a  satisfactory  illustration  of  the  principle  just 
mentioned. 

By  1  AV.  &  M.  sess,  1,  c.  21,  s.  4,  if  any  clerk  of  the 
peace  misclemeau  himself  in  his  office,  and  thereupon  a 
complaint  and  charge  in  writing  of  such  misdemeanor  be 
exhibited  against  him  to  the  sessions,  the  sessions  shall 
discharge  him  (r).  An  order  was  removed  by  certiorari, 
which  had  been  made  at  the  sessions  in  these  terms : 
"  Whereas,  by  complaint  in  writing  exhibited  to  this 
Court  against  R.  B.,  clerk  of  the  peace,  the  said  H.  B. 
was  charged  with  divers  misdemeanors  in  his  office,  viz. 
that  he  exacted  of  one  A.  the  sum  of  5s.  for  a  subpoena, 
and  did  compel  one  B.  to  pay  him  9s.  more  than  his  due 
fee ;  and  it  doth  appear  upon  evidence,  that  the  said  R.  B. 
misdemeaned  himself  in  his  office  by  extorting  of  the  said 
A.,  by  colour  thereof,  5s.  more  than  was  due,  and  of  the 

(p)  R.  v.  Sadler,  2  Chit.  519;  and  man,  Don?.  345;    R.  v.  Denman,  1 

see    Cowp.    682,    683 ;    S.  P.  R.  v.  Chit.    R.    155 ;     R.   y.   Innet,  Cald. 

North,  6  D.  &  R.  143;  R.  v.  Morley,  458. 
1  Y.  &  J.  221 ;  ante,  p.  173.  (r)  See  Res.  v.  Hayward,  2  B.  & 

(q)   R  v.   Baines,  2  Salk.  680;  2  S.  585;  31  L/J.,  M.C.  177  ;  and  27 

Ld.  Raym.  1268,  S.  C. ;  R.  v.  H'lutat-  &  28  Viet.  c.  65. 


200  THE  CONVICTION. 

said  H.  9s.  more  than  Avas  due :  this  Court  doth  discharge 
and  remove  him  from  the  said  office  of  clerk  of  the  peace." 
By  the  opinion  of  seven  of  the  judges,  including  Holt, 
C.  J.,  and  Powell,  J.,  this  order  was  quashed  for  the 
insufficiency  of  the  charge ;  for  they  held  that,  what  goes 
before  the  videlicet  being  only  matter  of  recital,  the  charge 
begins  at  the  videlicet ;  and  then  it  does  not  appear  that 
these  misdemeanors  relate  to  his  office.  And  they  held, 
also,  that  what  followed  upon  the  evidence  before  the 
justices  did  not  help,  because  it  is  no  part  of  the  charge  (s). 
There  is  one  case,  however,  in  which  two  of  the  judges 
of  the  Court  of  Queen's  Bench  seem  to  have  been  inclined 
to  allow  the  charge  and  the  evidence,  which  then  appeared 
on  the  face  of  the  conviction  to  be  taken  together, — where 
the  charge  was  upon  oath,  and  the  informer  not  interested 
in  the  penalty, — deeming  it  sufficient  that,  upon  the  whole 
conviction,  a  complete  offence  appeared  to  be  established 
upon  oath(£).  It  is  unnecessary  to  recite  at  length  or  to 
comment  upon  this  case,  which,  as  well  from  the  pecu- 
liarity of  its  circumstance  as  the  want  of  any  decision,  can 
hardly  be  considered  as  establishing  any  point  of  general 
importance,  or  as  overturning  a  principle  founded  upon 
more  positive  authorities. 

Allegations  The  most  essential  requisite  in  the  description  of  the 

necessary.  offence  is?  that  it  contain,  in  express  terms,  every  ingre- 
dient which  is  required  by  the  statute.  Thus,  where  a 
conviction  by  justices  upon  their  own  view  for  a,  forcible 
detainer,  under  8  Hen.  6,  c.  9,  omitted  to  aver  an  unlawful 
entry,  and  none  was  proved,  but  only  an  unlawful  ejection, 
the  conviction  was  held  bad  (u). 

And  if  one  of  the  ingredients  required  by  the  statute 
be  the  knowledge  of  the  party,  nothing  short  of  a  direct 

(«)  R.  v.  Baines,  2  Salk.  680.     A  by  a  comparison  with  the  report  in 

very    full    report   of    this    case,    as  Ld.  Raym.  to  be  a  correct  summary 

argued  before  the  twelve  judges,  is  of  the  case, 

to  be  found  in  2    Ld.   Raym.  1268.  (t)  R.v.  Green,  Cald.  391. 

The  above  is   taken   from   Salkeld,  («)  R.  v.  Wilson,  3  A.  &   E.  817; 

end,  though  much  shorter,  appears  5  Kev.  &  M.  161,  S.  C. 
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averment  to  that  effect  is  sufficient.     Thus,  in  a  conviction 
on  36  Geo.  3,  c.  60,  s.  2,  which  prohibits  persons  from 
putting  the  word  gilt  upon  metal  buttons,  knotting  the 
same  not  to  be  gilt;  the  information  set  out  in  the  convic- 
tion charged,  that  the  defendant,  on  the  day  and  place 
therein  mentioned,  did  unlawfully  and  fraudulently  put 
and  place   for  sale   a  certain  number  of  metal  buttons 
having   stamped   thereon   the  word  gilt,  the  said  metal 
buttons  not  being  gilt,  &c.,  contrary  to  the  statute.     The 
conviction  was  quashed,  on  the  ground  that  the  defendant 
was  not  charged  with  having  exposed  to  sale  the  buttons 
marked  gilt,  knowing  that  they  were  not  gilt.     The  Court 
considered  the  fact  of  knowledge  as  an  essential  constituent 
of  the  offence,  and  not  supplied  by  the  words  unlawfully, 
fraudulently  and  against  the  form  of  the  statute,  which  were 
not  deemed  equivalent  to  "  knowingly."     It  seems,  indeed 
to  have  been  the  opinion  of  Mr.  J.  Lawrence,  that  if  the 
words  used  had  been  so  equivalent,  the  conviction  might 
have  been  supported  (ar). 

So,  a  conviction,  under  the  Pilot  Act  (6  Geo.  4,  c.!25)(y), 
for  continuing  in  charge  of  a  ship  after  a  licensed  pilot  has 
offered  to  take  charge,  must  show  on  the  face  of  it,  that 
the  defendant  knew  of  the  offer,  for  it  is  not  enough  to 
describe  the  offence  in  the  words  of  the  statute  creating  it, 
without  adding  facts  to  show  that  the  defendant  was  a 
party  to  it  (z).  The  offer  might  have  been  made  behind 
the  defendant's  back. 

So,  in  a  conviction  on  the  Poor  Law  Act  (4  &  5  Will.  4, 
c.  76),  which  provides  for  the  punishment  of  any  overseer, 
who  "  shall  purloin,  embezzle  or  wilfully  waste  or  mis- 
apply monies,  &c.  of  any  parish,"  it  was  stated  that  he  had 
"  misapplied  monies,''  omitting  the  word  wilfully :  it  was 
held  that  no  jurisdiction  appeared  (a).  It  was  said  that 
"  purloin "  and  "  embezzle,"  of  themselves,  imported 

(JT)  R.  v.  Juke*,  8  T.  R.  536.  (t)  Ckaney  v.  Payne,  1  Q.  B.  712. 

(y)  Or  now  under  the  Merchant  (a)  Carpenter?.  Maton,  12   A.  it- 
Shipping  Consolidation  Act,  17  &  E.  629. 
18  Viet.  c.  10*,  s.361. 
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criminality ;  but  the  words  "  waste  "  and  "  misapply  " 
were  of  doubtful  import,  and  the  addition  of  "  wilfully  " 
showed  the  sense  in  which  they  were  to  be  construed. 
A  conviction  for  assisting  in  the  fraudulent  removal  of 
goods  under  11  Geo.  2,  c.  19,  s.  3,  was  held  to  be  bad 
for  omitting  to  state  that  the  offence  was  committed 
"  wilfully  and  knowingly,"  in  the  words  of  the  act  (b), 

In  fie  Marsh  (c)  it  was  held  that  in  an  information 
against  a  man  under  5  Anne,  c.  14,  for  having  game  in 
his  possession  as  carrier,  it  was  not  necessary  to  aver 
knowledge,  that  word  not  being  in  the  statute.  It  appears, 
however,  that  the  Court  there  thought  that  the  mens  rea 
was  not  necessary  to  constitute  the  offence,  and  this  view  of 
the  decision  seems  to  have  been  taken  by  the  Court  in  the 
later  case  of  Fletcher  v.  Calthrop  (d).  Bearing  in  mind  the 
strong  expressions  used  in  that  case  as  to  the  necessity 
of  negativing  circumstances  which  might  make  an  act 
lawful,  and  the  general  rule  that  all  the  circumstances 
necessary  to  constitute  an  offence  should  appear  in  the 
conviction,  it  is  apprehended  that,  where,  from  the  nature 
of  the  offence,  a  mens  rea  is  supplied  by  law,  it  should  be 
averred  in  the  conviction,  though  not  expressed  in  the 
statute  (e). 

Pursuing  sta-  So,  a  conviction  (on  the  3  "W.  &  M.  c.  10,  s.  2,  now 
repealed)  for  killing  deer  was  quashed  for  alleging  the 
deer  to  be  killed  in  quodam  loco  where  they  had  been 
usually  kept,  without  describing  it  as  inclosed)  pursuant  to 
the  terms  of  the  statute  (/). 

In  like  manner,  where  a  party  was  convicted  for  having 
a  hand-gun  in  his  house,  contrary  to  the  33  Hen.  8,  c.  6, 
now  repealed, — the  words  of  which  statute  were,  "  use  to 
keep  in  his  house," — the  Court  quashed  the  conviction  for 

(6)  R.  v.  JJ.  Radnorsh.,  9  Dowl.  (c)   As  to   the   using  the    terms 

90;  and  see  R.  v.  Dodson,  9  A.  &  E.  "wilfully,"  "  maliciously,"  &c.,  see 

704;   Charter  v.   Greame,   13   Q.    B.  p.  176,  n.  (.v) ;  and  as  to  averment  of 

226  ;  ante,  p.  150.  knowledge,  see  ante,  p.  150. 

(c)  2  B.  &  C.  720.  (  /•)  R.  v.  Moore,  2  Ld.  Raym.  791 ; 

(d)  6  Q.  B.  887.  ante,  p.  169. 
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not  pursuing  the  words  of  the  statute ;  as  non  constat  but 
that  the  gun  might  have  been  lent  him  (fi). 

Thus,  also,  convictions  on  the  former  game  laws  for 
keeping  and  using  a  dog  to  destroy  game  (i),  or  for  using 
a  hound (A),  have  been  set  aside  ;  for  neither  of  these  de- 
nominations was  contained  in  those  statutes.  But  a  dog 
called  a  greyhound  was  sufficient  (I). 

Xo  intendment  is  admitted  to  help  out  a  description  de-  No  intendment 
fective  in  the  want  of  an  essential  component  (m}. 

In  a  conviction  on  the  Lottery  Act  (22  Geo.  3,  c.  47, 
now  repealed)  the  information  on  the  face  of  the  conviction 
stated,  that  the  defendant  received  of  one  S.  T.  the  sum  of 
5s.,  on  promise  to  pay  1 1.  6s.  3d.  on  the  event  that  the 
ticket  Xo.  37,107  should  be  drawn  fortunate  on  the  37th 
day  of  the  drawing  of  the  lottery  authorized  and  established 
by  an  act  of  parliament  made  in  the  twenty-fifth  year,  &c. 
entitled,  &c.,  contrary  to  the  form  of  the  statute.  The 
general  act,  22  Geo.  3,  c.  47,  (under  which  the  penalty 
was  given  by  section  13,  referring  to  section  2,)  prohibits 
all  adventuring  with  lottery-tickets  in  any  lottery,  which 
may  at  any  time  be  authorized  by  act  of  parliament ;  and 
inasmuch  as  it  was  not  expressly  averred  that  the  ticket, 
upon  which  the  insurance  was  made,  was  a  ticket  in  any 
lottery  authorized  by  act  of  parliament  (the  only  mention 
of  such  lottery  being  with  reference  to  the  time  of  drawing), 
the  offence  was  held  to  be  incompletely  described  and  the 
conviction  quashed  (n). 

For  the  same  reason  a  conviction  under  the  former  acts 
relating  to  the  customs  has  been  held  defective.  The  con- 

(h)  R.  v.  Llewellyn,  1  Show.  48.  be  intended,  so  as  to  get  rid  of  any 

(»")    Reason    v.    Lisle,    Cora.    567;  defect    in    point    of   form.     Every 

Burn's  J.,  tit.  Game.  thing  necessary  to  support  the  con- 

(*)  Hooker  v.  Jf'ilks,  2  Stra.  1126.  viction  must  a'ppear  on  the  face  of 

(/)  R.  v.  Hartley,  Ca!d.  175.  the  proceedings,  and  must  be  esta- 

(m)  Ante,  p.  174;  and  see  R.  v.  Wished  by  regular  proof,  or  by  the 

Daman,    1    Chit.    1-55,    where    Hoi-  admission  of  the  party  of  that  which 

royd,    J.,  said,  "  It  is   a   rule  with  is  not  proved."     See  R.  v.  Hawkin$, 

respect    to     summary    proceedings  2  D.  &   R.  209 ;   2   D.  &  R.  Mag. 

before  justices    on    penal    statutes,  Ca.  1  ;   2  B.  &  C.  31. 

that  after   conviction,  nothing   can  (n)  R.  \.  Trelawney,  1  T.  R.  222. 
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viction  stated,  that  "  C.  H.  was  convicted  of  having  been 
found  on  board  a  vessel  subject  to  forfeiture,  for  hovering 
within  the  limits  of  a  port  of  this  kingdom,  having  certain 
contraband  goods  on  board."  By  the  24  Geo.  3,  c.  47,  s.  1, 
it  was  enacted,  "  that  if  any  ship  or  vessel  should  be  found 
at  anchor,  or  hovering,  within  the  limits  of  any  of  the  ports 
of  this  kingdom,  &c.  (and  not  proceeding  on  her  voyage, 
wind  and  weather  permitting,  unless  in  case  of  unavoidable 
necessity  and  distress  of  weather,)  having  on  board  any 
brandy  &c.,  or  any  goods  liable  to  forfeiture,  &c."  then 
not  only  the  goods  but  the  ship  should  be  forfeited.  The 
45  Geo.  3,  c.  121,  s.  7,  made  liable  to  arrest  all  British 
subjects  found  or  discovered  to  have  been  on  board  any 
ship  or  vessel  liable  to  forfeiture,  under  the  provisions  of 
that  or  any  other  act  for  hovering  within  certain  distances 
of  the  British  dominions,  unless  they  proved  that  they  were 
passengers.  And  the  3  Geo.  4,  c.  1 10,  gave  a  general  form 
of  conviction,  which  was  followed  in  this  case,  and  which 
did  not  require  that  the  offender  should  be  described  as  a 
British  subject.  The  Court  held  the  conviction  bad,  for 
not  stating  that  the  vessel  was  hovering,  without  the  lawful 
excuse  specified  in  the  act ;  and  also  for  not  alleging  C.  H. 
to  have  been  a  British  subject  (o). 

Offender  Upon  the  like  principle  it  has  been  held,  that  to  justify 

brought  within  a  COnviction  for  offering;  goods  to  sale  without  a  licence, 

the  description  _ ~    . 

of  the  statute,  under  the  former  act  relating  to  hawkers  and  pedlars,  the 
charge  must  bring  the  defendant  within  the  description  of 
persons  requiring  a  licence,  and  that  it  is  not  enough  to 
allege  that  he  sold  as  a  hawker  and  pedlar  (p). 

A  conviction  for  this  offence  set  forth,  "  that  one  T.  P. 
came  before  the  justice  and  gave  him  information,  that  T. 
Little,  the  defendant,  (at  a  place  and  time  specified,)  was 
found  offering  for  sale  silk  handkerchiefs,  and  trading  as 

(o)  Ex  parte  Hawkins,  2  B.  &  C.  R.  377 ;  2  B.  &  C.  142 ;  2  D.  &  R. 

31.  Mag.  Ca.  82;  R.  v.  Turner,  4  B.  & 

(p)  See  R.  v.  WebsdeU,  3  D.  &  R.  A.  510;  3  Burn's  J.,  pp.  478,  480, 

360;  2  D.  &  R.  Mag.  Ca.  44;  2  B.  tit.  "  Hawkers  and  Pedlars;"  and 

&  C.  136;  and  R.  v.  M'Gill,  3  D.  &  stat.  50  Geo.  3,  c.  41. 
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a  hawker,  pedlar  or  petty  chapman  ;  and  that  the  said 
T.  Little  did  then  and  there  offer  to  sell  a  parcel  of  silk 
handkerchiefs ;  and  that  the  said  T.  Little  did  not,  although 
required  so  to  do,  produce  any  licence,  as  the  law  in  that 
case  made  and  provided  directs,  to  qualify  him  for  his  said 
trading."  It  afterwards  stated,  that  the  defendant,  upon 
his  appearance,  was  asked  if  he  had  anything  to  say  why 
he  should  not  be  convicted  of  the  said  offence  so  charged 
upon  him  in  form  aforesaid.  Whereupon  he  confessed,  that 
he  did  offer  for  sale  silk  handkerchiefs  to  the  said  T.  P.  in 
such  manner  as  is  mentioned  in  the  aforesaid  information, 
and  that  he  hath  no  licence  for  selling  thereof.  It  then 
proceeded,  "and  the  said  T.  Little  is  now  here  required 
to  produce  a  licence  granted  to  him  to  empower  or  qualify 
him  to  travel  or  trade,  pursuant  to  the  statute ;  and  he  doth 
not  produce  any  such  licence,  or  any  licence  in  that  behalf, 
and  doth  not  allege  any  matter  in  his  defence."  Whereupon 
it  was  stated,  "that  it  manifestly  appears  to  the  justice, 
that  the  defendant  is  guilty  of  the  offence  in  the  infor- 
mation above  laid  to  his  charge,  in  manner  and  form  as  by 
the  same  is  above  alleged."  He  was  accordingly  "con- 
victed of  the  said  premises  in  the  said  information  specified, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided."  The  act  9  &  10  Will.  3,  c.  27,  "required  a 
duty  to  be  paid,  and  a  licence  taken  out  by  every  hawker, 
pedlar,  petty  chapman,  or  any  other  trading  person  going 
from  town  to  town,  or  to  other  men's  houses,  and  travelling 
either  on  foot  or  with  horse,  carrying  to  sell,  or  exposing  to 
sale  any  goods,"  &c.  The  objection  on  behalf  of  the  defend- 
mt  was,  that  the  charge  did  not  bring  him  within  the 
description  of  the  act,  as  going  from  town  to  town,  &c. 
and  travelling,  &c.,  but  only  described  him  generally  to  be 
a  person  that  traded  as  a  hawker  and  pedlar,  and  offered 
to  sell  a  parcel  of  silk  handkerchiefs  to  the  informer.  The 
conviction  was  quashed,  and  Lord  Mansfield  said,  "A 
single  act  of  selling  a  parcel  of  silk  handkerchiefs  to  a 
particular  person  is  not  a  proof  that  he  was  such  a  hawker, 
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pedlar  or  petty  chapman  as  ought  to  take  out  a  licence  by 
the  act.  Now  it  is  certainly  of  the  essence  of  the  crime  of 
not  producing  a  licence,  that  he  be  such  a  person  as  ought 
to  take  out  a  licence.  It  may  not  be  necessary  to  define 
exactly  what  a  hawker,  pedlar  or  petty  chapman  is  ;  but 
it  is  necessary  to  allege  and  show  that  he  sold  the  goods, 
and  traded  as  one"  (9).  Denison  and  Wi/mot,  JJ.  con- 
curred for  the  same  reasons  ;  the  former  also  saying,  that 


(q)  R.  v.  Little,  1  Burr.  609.  I 
have  been  favoured  with  an  exact 
copy  of  the  conviction  in  this  case 
from  the  MSS.  of  a  gentleman  at 
the  bar,  which,  as  it  is  not  set  out  at 
length  in  the  report,  and  serves  to 
illustrate  more  fully  the  effect  of  the 
decision,  it  may  be  useful  to  sub- 
join : — 

.  City  and  County^  Be  it  remem- 
of  the  City  of  >  bered,  that  on, 
Lichfield.  )  &c.  at,  &c.  one 
T.  Preston,  gentleman,  cometh  in 
his  proper  person  before  me,  W.  B. 
&c.,  and  giveth  me,  the  said  jus- 
tice, to  understand,  &c.  that  one 
Thomas  Little,  on  &c.  in  the  pa- 
rish, &c.  was  found  offering  to  sale 
silk  handkerchiefs,  and  trading  as 
a  hawker,  pedlar  or  petty  chap- 
man ;  and  that  the  said  T.  L.  did 
then  and  there  offer  to  sell  to  him, 
the  said  7'.  P.,  a  parcel  of  silk 
handkerchiefs,  and  that  the  said 
T.  L.  did  not,  although  required 
so  to  do,  produce  any  licence,  as 
the  law,  in  that  case  made  and  pro- 
vided, directs,  to  qualify  him  for 
the  said  trading;  and  the  said  T. 
P.  thereupon  then  and  there 
prayed  that  the  said  T.  L.  might 
be  convicted,  &c.  Whereupon  the 
said  T.  L.,  being  brought  before 
me,  and  being  then  and  there  pre- 
sent, and  having  heard  the  said  in- 
formation read,  and  being  charged 
therewith,  he,  the  said  T.  L.,  is 
then  and  there  asked  by  me,  the 
said  W.  B.,  if  he  hath  anything 
to  say  why  he,  the  said  T.  L., 
should  not  be  convicted  of  the 
said  offence  so  charged  upon  him 
in  form  aforesaid,  according  to  the 
form  of  the  statute,  £c.  Where- 


upon he,  the  said  T.  L.,  dolh  now 
here  freely  and  voluntarily  con- 
fess before  me,  the  said  W.  B., 
that  he  did  offer  to  sell  silk  hand- 
kerchiefs to  the  said  T.  P.,  in 
such  manner  as  is  mentioned  in 
the  said  information,  and  that  he 
hath  no  licence  for  selling  there- 
of; and  the  said  T.  L.  is  now  here 
required  by  me,  the  said  W.  B,, 
the  justice  aforesaid,  to  produce  a 
licence  granted  to  him  to  em- 
power or  qualify  him  to  travel  or 
trade,  pursuant  to  the  statute  in 
that  behalf  made  and  provided; 
and  he,  the  said  T.  L-,  doth  not 
produce  before  me  any  such  li- 
cence, or  any  licence  granted  to 
him  in  that  behalf;  and  the  said 
T.  L.  cloth  not  pretend  or  allege 
that  he  is  a  real  worker  or  maker 
of  the  said  goods,  or  the  child, 
apprentice,  agent  or  servant,  of 
or  to  any  such  worker  or  maker, 
nor  doth  he  allege  any  other 
matter  in  his  defence :  Where- 
upon, &c.  I  do  adjudge,  that  the 
said  T.  L.  is  an  hawker,  within 
the  true  intent  and  meaning  of 
the  statute  in  such  case  made  and 
provided,  &c. 

From  a  note  of  the  judgment  an- 
nexed to  the  above,  it  appears,  that 
the  Court  declared  the  going  about 
from  place  to  place  to  be  of  the  es- 
sence of  the  offence,  in  order  to 
make  the  defendant  a  person  who 
ought  to  take  out  a  licence  ;  and  the 
being  described  as  a  hawker  and 
pedlar,  without  any  allegation  of  the 
fact  of  his  going  from  town  to  town, 
was  a  conclusion  unsupported  by  the 
premises  (note  to  the  1st  edition). 
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"he  thought  the  material  averment  to  be  here  -wanting,  it 
not  being  averred  that  he  was  such  a  hawker,  pedlar  or 
petty  chapman  as  ought  to  take  out  a  licence ;  "  and  the 
latter,  that  "certainly  a  man  may  sell  goods  as  a  hawker, 
&c.  without  being  such  a  person  as  is  obliged  to  take  out 
a  licence  "  (r). 

On  a  conviction  for  selling  by  auction  without  a  licence, 
it  was  held  sufficient  to  allege  in  the  information,  "  that  the 
defendant  did,  in  the  capacity  of  an  auctioneer,  put  up  to 
public  sale,  by  way  of  auction,  and  did  vend  by  public  sale 
by  way  of  auction,  divers  goods,  &c.,  without  first  taking 
out  a  licence  "(s)-  The  words  of  the  act  17  Geo.  3,  c.  50, 
upon  which  the  conviction  was  founded,  require  a  licence 
to  be  taken  out  by  every  person  "  who  shall  exercise  the 
calling  or  occupation  of  an  auctioneer,  at  any  sale,  by  out- 
cry, &c.  or  any  other  mode  of  sale  by  auction,  or  who  shall 
act  in  such  capacity."  It  was  objected,  that  though  the 
information  charged  the  defendant  with  having  sold  goods 
in  the  capacity  of  an  auctioneer,  yet  neither  that,  nor  the 
evidence,  alleged  him  to  be  one;  and  the  case  of  R.  v.  Little 
was  cited,  in  which,  it  was  argued,  the  Court  held  that  a 
single  act  of  trading  did  not  prove  a  man  to  be  such  a 
hawker  and  pedlar  as  ought  to  take  out  a  licence.  But 
Lord  Mansfield  said,  "  this  case  is  very  different  from  that 
of  a  hawker  and  pedlar ;  going  about  and  selling  is  neces- 
sary to  make  a  man  a  hawker  and  pedlar ;  but  here  a  single 
act  was  enough  to  bring  a  man  within  the  statute :"  and 
Mr.  J.  Buller  said,  "a  sale  by  auction  is  a  known  and 
certain  term ;  but  the  witness  goes  further,  and  states  it  in 
such  a  manner  as  clearly  shows  it  to  be  within  the  act." 

(r)  The  conviction  was  defective  a  room  at  another  was  within  this  de- 

both  in  allegation    and    proof;   the  scription,  the  Court,  however,  saying 

being   found   in   a  particular  town  they  should  have  been  inclined  to 

and  making  one  sale   not  being  an  decide  the  other  way,  but  for  the 

equivalent    in    either    particular   to  previous    cases  of  Attorney-General 

"going  from  town  to  town.  &c."     In  v.    Tongue  and  Attorney-General  v, 

the  late  case  of  Manson  v.  Hope,  2  B.  fToolhouse,  12  Price,  51,  65. 

&  S.  498;  31  L.  J.,  M.  C.  191,  it  was  (*)  See  the  conviction,  Appendix 

decided  that  a  person  going  from  the  of  Precedents,  tit.  Auctioneer, 
town  of  his  residence  to  sell  goods  in 
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The  conviction  was  therefore  confirmed  (£).  In  this  case, 
it  will  be  observed,  the  information  stated  not  merely  an 
act  of  selling,  as  in  R.  v.  Little,  but  of  selling  in  the  capa- 
city of  an  auctioneer,  by  public  sale,  by  way  of  auction, 
which  fulfils  the  description  requiring  a  licence  ;  and  there- 
fore one  act,  thus  described,  was  a  sufficient  overt  act  of 
trading  as  an  auctioneer  (M).  But  where  a  conviction  against 
an  apprentice  for  misbehaviour  did  not  show  that  he  was 
an  apprentice  within  the  4  Geo.  4,  c.  29,  s.  2,— that  is,  an 
apprentice  upon  whose  binding  out  no  larger  a  sum  than 
251.  had  been  paid, —  the  conviction  was  held  insufficient,  as 
it  did  not  appear  that  the  party  convicted  was  such  a  per- 
son whom  the  justices  had  any  jurisdiction  to  convict  (w). 

So,  where  an  information,  under  the  6  Geo.  4,  c.  108, 
s.  34,  charged  the  defendant  with  soliciting  H.  to  forbear 
to  seize  goods  liable  to  be  seized  and  forfeited,  alleging  that 
H.  was  a  person  employed  in  the  service  of  the  Customs, 
and  that  it  was  his  duty  to  seize  such  goods ;  it  was  held, 
that  the  latter  allegation  being  matter  of  law,  and  it  not 
being  the  duty  of  every  person  employed  in  that  service, 

(t)  Bosc.  130.  having  packages  of  books,  &c.  sent 
(u)  See  Allan  v.  Sparkkall,  1  B.  &  after  him  by  public  conveyance, 
A.  100,  where  it  was  held,  that  a  and  taking  rooms  at  each  town,  and 
licensed  hawker,  opening-  a  room  in  there  selling  such  books,  &c.  by 
a  place,  he  not  being  a  householder  retail,  by  auction,  is  a  trading  per- 
there,  and  that  not  being  the  usual  son,  within  50  Geo.  3,  c.  41,  s.  7; 
place  of  his  abode,  and  selling  there  Dean  v.  King,  4  B.  &  A.  517;  and 
by  retail,  does  not  thereby  commit  see  R.  v.  Selway,  2  Chit.  Cas.  Temp, 
an  offence,  within  the  statute  50  Hard.  522,  which  was  a  conviction 
Geo.  3,  c.  41,  s.  7,  for  preventing  on  25  Geo.  3,  c.  78,  s.  9,  since  re- 
hawkers  acting  as  auctioneers,  &c.  pealed  by  the  above-mentioned  sta- 
T o  constitute  such  an  offence,  the  tute ;  see  also  1  Dea.  C.  L.  559 ; 
selling  must  be  by  outcry,  &c.,  or  and  Hindm.Supp.  1634:  andforfur- 
some  mode  of  sale  at  auction.  A  ther  information  in  the  law  of  haw- 
licensed  auctioneer  going  from  town  kers'  and  auctioneers'  licences,  see 
to  town  in  a  public  stage  co;ich,  and  R.  v.  Websdell,  3  D.  &  R.  360 ;  2  D. 
sending  goods  by  public  waggons,  &  II.  Mag.  Ca.  44  ;  2  B.  &  C.  136; 
and  selling  the  same  on  commission  and  R.  v.  M  GUI,  3  D.  &  R.  377  ; 
by  retail,  or  by  auction,  at  the  dif-  2  B.  &  C.  142 ;  2  D.  &  R.  Mag.  Ca. 
ferent  towns,  is  a  trading  person,  82;  R.  v.  Turner,  4  B.  &  A.  510; 
within  the  meaning  of  50  Geo.  3,  c.  3  Burn's  J.,  pp.  478,  480,  tit. 
41,  s.  6,  and  must  take  out  a  haw-  "Hawkers  and  Pedlars;"  stat.  50 
kers'  and  pedlars'  licence;  R.  v.  Geo.  3,  c.  41;  and  Taplin  v.  Flo- 
Turner,  4  B.  &  A.  510.  So  a  per-  rence,  20  L.  J.,  C.  P.  137. 
son  trading  from  town  to  town,  and  (v)  R.  v.  Taylor,  7  D.  &  R.  623. 
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the  information  set  out  in  the  conviction  was  insufficient, 
for  not  showing  that  H.  was  a  person  within  any  of  the 
classes  enumerated  in  the  statute,  and  authorized  to  seize 
goods  liable  to  seizure ;  or  that  he  was  employed  in  such  a 
way  as  to  make  him  an  officer  employed  within  the  terms 
of  the  8th  section  of  the  statute  (x). 

Although,  generally  speaking,  it  is  sufficient  to  follow  Description 

„     ,  i  •  i     ,1  •    .•  moreparti- 

the  words  of  the  statute  upon  which  the  conviction  is  cular  'than 
founded  (y),  yet  it  is  otherwise  when  the  statute  is  so  statute. 
worded  as  to  include  acts  manifestly  not  within  its 
intent  (z).  If,  indeed,  it  is  expressly  declared  that  it  shall 
be  sufficient  to  follow  the  words  of  the  statute,  it  is  not 
necessary  to  use  language  more  precise  (a),  but  otherwise 
the  description  must  be  such  that  the  Court  can  see  that 
the  offence  has  been  committed  (6);  and  therefore  it  is 
sometimes  necessary,  in  pursuance  of  the  intent  of  a 
statute,  to  adopt  a  narrower  description  than  what  is  con- 
veyed in  the  literal  terms  of  the  act.  This  appears,  from 
the  construction  which  was  put  upon  the  former  Game  Act, 
5  Anne,  c.  14.  It  was  held,  that  a'  conviction  on  that 
statute,  for  keeping  a  gun  alleged  to  be  "an  engine  for 
destroying  game,"  could  not  be  supported :  for,  though  the 
words  of  the  act  prohibit  the  keeping  or  using  "  any  engine 
to  Mil  and  destroy  game"  it  was  so  construed  as  to  confine 
the  offence  of  keeping  to  those  things  which  could  only  be 
used  for  the  purposes  prohibited  by  the  act,  whereas  a  gun 
may  be  kept  without  any  unlawful  design  (c). 

So,  in  an  action  of  debt  on  the  game  laws,  an  objection 
in  arrest  of  judgment  was  taken  to  the  declaration,  because 

(x)  R.  v.  Everett,  8  B.  &  C.  115.  (z)  Ex  pnrte  Perham,  5  H.  &  N. 

(y)  R.  v.  Lewis.  8  A.  &  E.  888  ;  30 ;  29  L.  J.,  M.  C.  31. 

Clmney  v.  Payne,  1  Q.  B.  712,  721 ;  (a)  Id.,  and  ante,  p.  169. 

ante,  pp.  169,  202;  and   see  in  the  (6)  Ex  parte  Perham,  5  H.  &  N. 

case  of  an  indictment  for  conspiring  30;   29  L.  J.,  M.  C.  34. 

to  commit  an  offence,  the  subject  of  (c)  R.  v.  Gardner,  Andrews,  55  ; 

summary  conviction,  R.  v.  Rowlands  2  Str.  1098;  see  also,  for  the  same 

and  others,  17  Q.  B.  671;   2  Den.  C.  point,  Wingfield  v.  Stafford,  1  Wils. 

C.  364  ;    16  Jur.  268  ;   21  L.  J.  Mag.  315  ;   Cheney  v.  Payne,  supra  ;  Flet- 

Ca.  81,  S.  C.;  Nash  v.  The  Queen,  4  cher  v.  Calthrop,  6  Q.  B.   880;  Re 

B.  &  S.  935;    33   L.  J.,  M.  C.  94;  Turner,  9  Q.   B.    80;   post,  p.  213. 

R.  v.  Gray,  33  L.  J.,  M.  C.  78.  By    the    Metropolitan    Police    Act 

P.  P 


210 


THE  CONVICTION. 


it  stated  only  that  the  defendant  used  a  gun,  "being  an 
engine  to  kill  and  destroy  game,"  without  averring,  that 
he  used  it  for  the  destruction  of  game.  Though  the 
omission  in  that  case  was  held  to  be  cured  by  the  verdict,  it 
was  distinctly  admitted  that  it  would  have  been  bad  in  a 
conviction ;  and  the  authority  of  the  last-mentioned  case 
was  not  attempted  to  be  questioned  (d). 

But,  under  the  same  statute  of  5  Ann.  c.  14,  keeping  a 
lurcher  was  held  sufficient  in  a  conviction  ;  and  the  reason 
assigned  was,  that  the  statute  expressly  mentioned  lurchers, 
and  that  the  prohibition  was  to  keep,  or  use,  disjunc- 
tively (e). 

And  yet,  in  an  action  for  keeping  a  setting  dog,  which 
was  also  one  of  the  dogs  expressly  mentioned  in  the 
statute,  it  was  subsequently  held,  that  the  mere  keeping 
was  not  enough,  and  that  the  dog  must  have  been  kept 
for  the  purpose  of  killing  and  destroying  game(/). 
And  the  same  point  is  also  stated  to  have  been  ruled  by 
Mr.  J.  Holroyd  in  the  case  of  Darby  v.  Goldsmith,  on  the 
Home  Circuit  (g}, 

Charging  what  Another  rule  in  describing  the  offence  is,  that  it  is  not 
sufficient  to  state,  as  the  offence,  that  which  is  only  the 
legal  result  of  certain  facts ;  but  the  facts  themselves  must 
be  specified,  so  that  the  Court  may  judge  whether  they 
amount  in  law  to  the  offence  (h}. 

A  conviction  for  profane  cursing  and  swearing  set  forth 
the  charge,  viz.  that  the  defendant  did  profanely  swear 
fifty-four  oaths,  and  profanely  curse  one  hundred  and  sixty 
curses,  contra  formam  statuti ;  and  the  deposition  of  the 
witness  was  worded  in  the  same  manner.  Besides  a  valid 


(2  &   3  Viet.   c.   71,   s.  48),  it   is  M.  C.  33. 

enacted  that,  in  any  information  in  (d)  Avert/  v.  Hoole,  Cowp.  825. 

writing,  and  in  every  conviction  for  (e)  R.  v.  Filer,  1  Str.  496. 

an  offence  contrary  to  any  statute,  it  (/)  Hayward  v.  Homer,  5  B.  & 

shall  be  sufficient  if  the  offence  is  Aid.  317. 

stated  in  the  words  of  the  statute  (g)  Sussex  Summer  Assizes,  1826, 

declaring  the  offence,  or  attaching  from  Mr.   Bowling's  MS.,  cited  in 

any  penalty  thereunto  ;  see  Ex  parte  the  2nd  edit,  of  his  work,  p.  96. 

Perham,  5  H.  &  N.  30;  29  L.  J.  (h)  R.  v.  Nott,  4  Q.  B.  768,  783. 
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objection  in  describing  the  quality  of  the  offender,  the 
Court  held  the  conviction  bad,  by  reason  of  the  oaths 
and  curses  not  being  set  forth.  They  said  "what  is  a 
profane  oath  or  curse  is  matter  of  law,  and  ought  not 
to  be  left  to  the  judgment  of  the  -witness.  The  witness 
here  takes  upon  himself  to  swear  the  law,  and  it  is  a 
matter  of  great  dispute  among  the  learned  what  are 
oaths  and  what  curses."  They  referred  to  the  case 
of  Colborne  v.  Stockdale(i),  where  it  was  held  (on  a 
plea  of  the  statute  of  gaming),  that  the  particular  game 
ought  to  be  set  out ;  because  what  is  gaming  is  a  matter 
of  law  (A). 

Many  similar  convictions  have  since  been  quashed  for 
the  same  reason,  viz.  that  the  particular  oaths  and  curses 
were  not  set  forth  (I).  But  it  is  sufficient,  if  it  be  for 
swearing  one  hundred  and  fifty  oaths  in  these  words,  viz. 
(specifying  the  words  once),  without  repeating  each  one 
hundred  and  fifty  times  (m). 

And  it  is  not  now  necessary,  nor  indeed  proper,  to  set 
out  mere  matter  of  evidence,  and  therefore  a  conviction 
under  6  Geo.  4,  c.  129,  s.  3,  which  makes  it  an  offence 
to  endeavour  by  threats  to  force  a  workman  to  leave  his 
hiring,  is  sufficient,  without  stating  what  the  threats  were 
or  to  whom  made,  the  essence  of  the  offence  being  the 
endeavour  to  force  a  workman  to  depart  from  his  employ, 
and  the  threats  being  matter  of  evidence  only  («). 

Upon  this  point,  also,  of  the  necessity  of  stating  not  Pursuing 

words  of 
statute. 

(i)  1  Str.  493.  imprisonment,  it  was  said  by  Eyre, 

(k)  R.  v.  Sparling,  1  Str.  497  ;  see  C.  J.,  that  if  the  nature  of  the  oaths 

.R.  v.  Daman,  1  Chit.  147;  and  R.  v.  had  not  been  specified  in  the  con- 

A'o«,  4  Q.  B.  768,  in  which  an  in-  viction,    so    that    they    might    ap- 

dictment  for  administering  an  extra-  pear   to   the  Court,   it    would   have 

judicial  oath  was  held  to  be  bad  for  been  void.     Moult  v.  Jennings,  cited 

not  setting  out  so  much  of  the  depo-  Cowp.  6i2. 

sition  as  might  enable  the  Court  to  (m)  R.  v.  Roberts,  1   Str.  608;  R. 

judge  whether  or  not  it  was  of  the  v.  Scott,  33  L.  J.,  M.  C.  15. 

nature  contemplated  by  the  statute.  (n)  Ex  parte  Perham,  5  H.  &  N. 

(I)  R.  v.  Popplewell,  2  Str.  686  ;  30  ;  29  L.  J.,   M.  C.  33  ;   and  S.  C. 

R.  \.Chaveney,  2  Ld.  Ray  m.  1368.  Id,    31.      See    "Combination"     in 

And   a  conviction  for   this   offence  Appendix. 

being  pleaded  to  an  action  for  false 

p  2 
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merely  the  legal  effect  in  the  terms  of  the  statute,  but  the 
particular  acts  upon  which  the  Court  can  judge  of  the  re- 
sult, may  be  mentioned  the  case  referred  to  by  Mr.  J. 
Denison  in  the  case  of  R.  v.  Jar  vis  (o),  in  these  terms : 
"  It  was  said,  that  in  a  conviction  it  is  sufficient  to  pursue 
the  words  of  the  statute ;  but  I  think  that  it  is  not  so,  and 
there  are  many  cases  where  it  has  been  ruled  otherwise. 
Among  other  instances,  it  was  so  determined  in  the  case  of 
R.  v.  Chapman,  Easter  term,  28  Geo.  2,  upon  a  conviction 
of  a  person  'for  robbing  an  orchard ; '  which  the  Court 
held  not  sufficient,  but  that  it  ought  to  have  appeared  of 
what  and  how  the  orchard  was  robbed,  that  they  might 
judge  whether  it  were  a  robbery  within  the  meaning  of  the 
43  Eliz.  c.  7  "  (p).  In  the  case  of  R.  v.  Chapman,  to  which 
reference  was  there  made,  Ryder,  C.  J.,  said :— "  It  is  laid 
down  in  3  Inst.  41,  that  although  the  words  of  a  statute 
by  which  an  offence  is  described  are  general,  the  descrip- 
tion of  an  offence  in  an  indictment  must  be  particular,  for 
otherwise  the  party  indicted  will  not  know  what  charge 
he  is  to  defend  himself  against.  The  description  of  the 
offence  in  a  conviction  ought  to  be  quite  as  particular,  or 


(o)  1  Burr.  154.  robbery  not  being  felony  by  the  laws 

(p)  And  see  the  report  of  S.  C.,  of  this  realm),  contrary  to  the  form 

Sayer,  203;    1  East,  647,  note;   see  of  the  statute  in  such  case  made  and 

also  R.  v.  Nott,  4  Q.  B.  768,  783.     I  provided.    The  evidence  is  stated  as 

have  thought  it  proper  to  subjoin  follows,  viz.  the  witness  T.  S.  de- 

the  material  parts  of  the  conviction  poses,  "  that  on  the  said  20th  day  of 

itself  in  72.  v.  Chapman,  from  the  re-  July,  in  the  said  year  1754,  the  said 

cord  filed  in  the  Crown  Office,  as  Martha  Chapman,  in  the  said  infor- 

necessary  to  illustrate  the  objection  mation  named,  did  rob  a  certain  or- 

mentioned  by  Mr.  J.  Denison.     It  is  cltard  of   the    said  T.   W.,    at    &c. 

as  follows.     (Filed  Hil.  28  Geo.  2,  aforesaid,  in    the    said  county   (the 

No.  22) —  said  robbery  so  sworn  to  by  the  said 

Cambridgeshire  to  wit. — Be  it  re-  T.  S.  not  being  felony  by  the  laws 

membered,  that  on  &c.,  at  &c.,  T.  of  this  realm),  contrary  to  the  form 

W.,   of  &c.,  cometh   in  his  proper  of  the  statute,"  £c.     The  judgment 

person  before  me,  T.  S.  one  of  his  is,  that  the  said  Martha  Chapman 

Majesty's  justices  &c.,   and  giveth  is  convicted  of  the  premises  in  and 

information  to  me  the  said  justice,  by    the    said    information    charged 

that  Martha  Chapman,  of  C.  in  the  upon  her  in  manner  and  form,  &c. 

said  county,  widow,  on  the  20th  day  For  the  offence  of  robbing  orchards, 

of  July  then  last  past,  did  rob  a  cer-  &c.,  see  now  24  £  25  Viet.  c.  96,  8. 

tnin  orchard  of  the  said  T.  W.,  at  &c.  36. 
in   the  county  aforesaid  (the  same 
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perhaps  more  so,  as  in  an  indictment  (</).  .  .  .  The  manner 
of  the  stealing  ought  to  have  been  stated,  that  the  Court 
might  have  judged  -whether  it  were  felonious,  and  conse- 
quently whether  the  justice  had  jurisdiction." 

The  following  is  an  example  of  the  like  rule  to  that  General  de- 
which  governs  the  preceding  cases,  viz.  that  where  the  words'of statute 
statute  characterizes  the  class  of  offences  prohibited  by  a  insufficient, 
general  description,  the  particular  overt  acts  must  appeal- 
in  the  conviction  in  order  to  ascertain  their  legal  effect  (r). 
This  was  upon  the  statute  39  &  40  Geo.  3,  c.  106,  pro- 
hibiting, under  a  penalty,  all  agreements  by  any  journeyman 
manufacturers  for  controlling  any  person  carrying  on  any 
manufacture,  £c.  and  giving  a  summaiy  form  of  conviction 
in  which  the  offence  is  required  to  be  stated.  The  defend- 
ants were  convicted  of  having  been  unlawfully  concerned 
in  the  making  and  entering  into  a  certain  agreement  for  the 
purpose  of  controlling  "W.  B.,  a  manufacturer,  contrary  to 
the  form  of  the  statute.  It  was  urged  against  the  con- 
viction, that  the  agreement  itself  ought  to  have  been  set 
forth,  in  order  that  the  Court  might  judge  whether  it  were 
an  illegal  agreement,  for  the  purpose  of  controlling  the 
master  manufacturers,  within  the  meaning  of  the  act  of 
parliament.  The  Court  of  King's  Bench  concurred  in 
that  argument,  and  quashed  the  conviction.  It  is  not 
enough,  to  use  Lord  Ellenborouglis  words,  that  the  agree- 
ment should  be  for  the  purpose  of  controlling,  that  is,  with 
the  intent  to  control ;  but  it  must  be  entered  into  for  con- 
trolling, that  is,  for  effecting  that  object ;  and  the  Court 
cannot  say  that  this  was  such  an  agreement,  without 
seeing  what  it  was(s). 

(?)  An  indictment  for  obtaining  4,  c,  83,  s.  4,  in  which  are  the  words 

money,  &c.,  under  false   pretences  "  any  false  or  fraudulent  pretence." 

(24  &  25  Viet.  c.  96,  s.  88)  must  set  (r)  But  by  2  &  3  Viet.  c.  71,  s. 

out  the  pretences,  although  it  is  not  48,    convictions     by     Metropolitan 

so  required  in  terms  by  the  statute  ;  Police  Magistrates  may  state  the  of- 

R.  v.   Allison,   2   T.  R.  581  ;   R.  v.  fence  in  the   words  of  the  statute, 

,\farsh  and    another,    1    Den.    C.   C.  ante,  p.  209,  n.  (c). 

505.      Similar    words    are    used    in  (*)  R.  y.  Neild,  6  East,  417.    Two 

several    statutes  giving    the   power  cases  were  much  relied  on  in  sup- 

of  summary  conviction,  e.  g.,  5  Geo.  port  of  the  conviction.    The  first  was 
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This  opinion,  however,  of  Lord  Ellenborovyh  has  been 
controverted  by  Lord  C.  J.  Abbott  in  the  subsequent  case 
of  R.  v.  Ridgway(t),  where  it  was  held  that  a  conviction 
for  attending  a  meeting  "  for  the  purpose"  of  carrying  on  a 
combination  for  the  purpose  of  obtaining  an  advance  of 
wages,  correctly  described  the  offence  by  the  words  "  for 
the  purpose,"  although  the  description  of  offence  referred 
to  in  the  4th  section,  on  which  the  conviction  took  place, 
was  described  in  the  3rd  section  of  the  statute  to  be  "  any 
combination  to  obtain ;"  and  that  the  words  "for  the  pur- 
pose of  obtaining"  and  "  to  obtain"  were  synonymous.  In 
that  case  Abbott,  C.  J.,  said,  "  there  is  no  man  who  enter- 
tains a  greater  reverence  for  every  thing  that  fell  from  my 
Lord  -Ellcnborough,  sitting  in  this  place,  than  I  do  ;  I  can- 
not, however,  help  saying,  that  the  observation  made  by 
him  in  R.  v.  Nield  (and  which  certainly  was  not  the  foun- 
dation of  the  decision  there)  is  not  satisfactory  to  my  mind. 
My  Lord  Ellenborough  appears  there  to  have  affirmed,  that 
the  words  'for  the  purpose  of  controlling,'  following  the 
word  '  agreement,'  is  not  a  sufficient  allegation  to  show 
that  the  agreement  was  for  controlling,  that  is,  for  effecting 
the  illegal  object ;  and  therefore,  in  that  view  of  the  case, 
it  occurred  to  his  mind,  at  that  time,  that  the  expression 
used  on  that  occasion  was  not  equivalent  to  the  language 
of  the  act  of  parliament ;  but,  on  looking  to  the  act  of  par- 

that  of  R.  v.  Fuller,  upon  an  indict-  upon  to  decide  in  R.  v.  Neild ;  but 
inent  founded  on  37  Geo.  3,  c.  70,  alter  deliberation  they  remained  sa- 
which  makes  it  an  offence  to  endea-  tisfied  that  it  turned  upon  the  parti- 
tonr  to  seduce  soldiers  from  their  cular  wording  of  the  37  Geo.  3,  c. 
duty.  In  that  case  it  was  held  not  123,  and  did  not  affect  the  question 
to  be  necessary  in  an  indictment  for  then  before  them.  With  regard  to 
such  offence  upon  that  statute  to  the  former  case,  R.  v.  Fuller,  if  it  be 
set  out  the  means  by  which  the  en-  not  allowed  to  consider  it  as  ano- 
de-avow was  to  be  effected  ;  1  Bos.  malous,  yet  after  the  case  of  R.  v. 
&  Pull.  180.  The  other  was  that  of  Keild,  and  as  explained  by  Lord 
R.  v.  Moors  and  others,  6  East,  419,  Ellenborough  on  that  occasion,  it 
note (b),  where,  in  an  indictment  on  cannot  be  deemed  a  safe  precedent 
37  Geo.  3,  c.  123,  against  adminis-  beyond  the  particular  act  to  which 
tering  unlawful  oaths,  it  was  holden  it  applies;  see  also  R.  v.  Noll,  4 
not  to  be  necessary  to  set  out  the  Q.  B.  768. 

oath  itself.    The  latter  of  these  cases  (0    5   B.  &   A.  527;  1   D.  &  R. 

at  first  occasioned  some  doubt  in  the  123. 
minds  of  the  judges,   when    called 
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liament,  I  think  the  legislature  itself  has  told  us,  that  a 
combination  to  obtain  an  advance  of  wages  is  an  agree- 
ment to  do  it.  The  3rd  section  says,  *  that  every  journey- 
man, £c.  who  shall  enter  into  any  combination  to  obtain  an 
advance  of  wages,  or  for  any  other  purpose  contrary  to  the 
provisions  of  this  act,  shall,'  &c.  Now  a  combination  *  to 
obtain,'  is  a  combination  'for  the  purpose'  of  obtaining. 
They  are  convertible  terms,  and  it  is  the  same  as  a  combi- 
nation 'for  the  purpose.'  The  words  'for  the  purpose' 
show  in  what  sense  the  legislature  has  used  the  word 
'  purpose.'  It  is  used  not  in  the  sense  of  '  intention,'  but 
'  object  and  intention.'  In  the  4th  section,  the  words  are, 
'  all  persons  who  shall  attend  any  meeting  had  or  held  for 
the  purpose  of  making  any  contract,  covenant  or  agreement 
by  this  act  declared  to  be  illegal,  or  of  entering  into  any 
combination,  for  any  purpose  declared  by  this  act  to  be 
illegal?  &c.  Here  again  we  must  intend  that  the  word 
'  purpose'  means  the  '  object'  of  the  combination,  and  not 
the  '  intention.'  The  defendant  has  been  convicted  of  at- 
tending a  meeting  held ( for  the  purpose"1  of  obtaining  an 
advance  of  wages,  and  therefore  he  comes  within  the  terms 
of  the  statute."  Bayley,  J.,  said,  "  R.  r.  Nield  is  not  an 
authority  in  the  present  case ;  the  objection  to  the  convic- 
tion there  was,  that  the  agreement  was  not  set  out,  and 
therefore  that  the  alleged  offence  was  not  described  at  all. 
I  agree  with  the  dictum  in  Hawkins  (M),  that  any  words 
which  do  not  sufficiently  describe  the  offence  will  not  do ; 
but  a  variation  from  the  precise  words  of  the  statute,  in 
my  opinion,  is  not  fatal,  if  the  words  used  are  such  as 
bring  the  case  within  the  plain  meaning  of  the  act  of  par- 
liament." 

It  has  been  observed,  that  the  description  of  the  offence 
must  at  least  be  as  particular  as  that  used  by  the  statute. 

(«)  Hawk.  P.  C.  611,  c.  25,  s.  110,  phrasis,  intendment,  or  conclusion, 

8th  edition,  by  Curwood,  where  it  will  make  good  an  indictment  which 

is   laid  down,  that,  unless  the  sta-  does  not  bring  the  offence  within  all 

tute  be   recited,  neither   the  words  the  material  words  of  the  statute. 
contra  formam  statuti,  nor  any  peri- 
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But  it  has  also  been  seen,  from  the  instances  before  noticed, 
that  in  many  cases  it  must  be  more  so ;  and  several  exam- 
ples have  been  given,  that  it  is  not  enough  to  follow  merely 
the  words  of  the  statute.  It  may  indeed  be  collected  as  a 
general  rule  from  the  foregoing  and  following  cases,  that 
where  an  act,  in  describing  the  offence,  makes  use  of 
general  terms  which  embrace  a  variety  of  circumstances,  it 
is  not  enough  to  follow  in  a  conviction  the  words  of  the 
statute,  but  it  is  necessary  to  state  what  particular  fact 
prohibited  has  been  committed.  This  doctrine  has  been 
exemplified  in  the  following  case  : — The  conviction  was  on 
the  general  act,  22  Geo.  3,  c.  47,  s.  13  (x),  against  the  in- 
surance of  tickets  in  the  then  public  lotteries,  which  made 
it  unlawful  "  to  insure  for  or  against  the  drawing  of  any 
tickets  (there  referred  to),  or  to  receive  any  money  or 
goods  in  consideration  of  any  agreement  to  repay  any  sum , 
or  to  deliver  goods,  if  any  such  ticket  shall  prove  fortunate 
or  unfortunate,  or  on  any  other  chance  or  event  relative  to 
the  drawing  of  any  such  ticket,  whether  as  to  its  being 
drawn  fortunate  or  unfortunate,  or  the  time  of  its  being 
drawn  or  otherwise  howsoever,  or  under  any  pretence,  de- 
vice, form,  denomination  or  description  whatever,  to  pro- 
mise or  agree  to  pay  any  sum,  or  deliver  any  goods,  or  to 
do  or  forbear  anything  for  the  benefit  of  any  person,  with 
or  without  consideration,  on  any  event  or  contingency  rela- 
tive or  applicable  to  the  drawing  of  any  such  ticket,"  under 
a  penalty  of  50/. 

The  information  stated,  "  that  J.  James,  the  defendant, 
did  under  a  certain  pretence  or  device  promise  and  agree  to 
pay  a  sum  of  money  on  the  event  or  contingency  relative 
and  applicable  to  the  drawing  of  a  certain  number  or  ticket, 
No.  27,  on  the  fifteenth  day  of  drawing  the  lottery  autho- 
rized by  an  act  referred  to,  contrary  to  the  form  of  the 
statute."  The  conviction  then,  after  setting  out  the  sum- 
mons (which  was  "  to  appear  to  answer  the  matter  of  the 

(x)  See  42  Geo.  3,  c.  5-1-,  s.  27;       4,  c.  120,  s.  57;   6  &  7  Will.  4,  c. 
46  Geo.  3,  c.  148,  s.  4;    1  &  2  Geo.       66;  7  &  8  Viet.  c.  109. 
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complaint  aforesaid  contained  in  the  said  information") 
and  the  defendant's  non-appearance,  stated  the  evidence  of 
two  witnesses,  S.  C.  and  W.  K.,  viz.  "that  the  said  S.  C. 
on  the  2nd  of  December  instant,  at  the  place  named,  insured 
with  the  said  J.  James  a  certain  ticket,  Xo.  27,  as  to  such 
number  not  being  drawn  on  the  fifteenth  day  of  drawing 
the  said  lottery,  in  consideration  of  which  the  said  S.  C. 

paid  to  the  said  J.  James  the  sum  of ,  and  for  which 

the  said  J.  James  promised  to  pay  to  the  said  S.  C.  the 
sum  of  \l.  Is.,  provided  the  said  number  was  drawn  on  the 
said  fifteenth  day,"  &c.  The  other  witness  deposed  to  his 
having  been  present  at  the  transaction.  The  adjudication 
then  followed  in  the  regular  form.  It  was  objected,  that 
the  information  was  too  general,  in  not  properly  specifying 
the  fact,  or  setting  out  any  of  its  particulars,  as  the  sum  re- 
ceived, the  pretence,  the  person  with  whom  the  insurance 
was  made,  &c.  This  was  allowed  to  be  a  valid  objection, 
and  the  reasons  assigned  by  the  Court  comprise  the  prin- 
ciples applicable  to  this  class  of  cases.  Willes,  J.,  "  In 
summary  convictions  the  charge  must  be  precisely  set  out. 
This  charge  is  general,  and  does  not  point  out  that  against 
which  the  party  is  to  defend  himself.  The  evidence  cannot 
go  further  than  the  charge.  You  should  have  alleged  the 
fact  in  the  information,  in  the  same  manner  as  you  have  in 
the  evidence.  As  to  the  defendant's  not  coming  in  upon 
the  summons,  he  was  not  obliged  to  do  it :  the  charge  was 
too  indefinite  to  call  upon  him  to  answer  it."  "  It  is  not 
true,"  Mr.  J.  Buller  says,  "  that  in  framing  a  conviction  it 
is  sufficient  to  follow  the  words  of  the  statute  in  all  cases. 
In  some  indeed  it  may,  as  where  the  statute  gives  a  par- 
ticular description  of  the  offence ;  but  it  is  otherwise  Avhere 
a  particular  offence  is  included  under  a  general  description. 
Where  a  particular  act  constitutes  the  offence,  it  may  be 
enough  to  describe  it  in  the  words  of  the  legislature :  but 
where  the  legislature  speaks  in  general  terms,  the  convic- 
tion must  state  what  act  in  particular  was  done  by  the 
party  offending  to  enable  him  to  meet  the  charge.  The 
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offence  here  is,  promising  under  certain  circumstances  to 
pay  so  much  money.  Some  circumstances  then  must  be 
shown :  it  must  be  stated  for  what  the  money  is  so  pro- 
mised to  be  paid"(y). 

One  objection  to  the  manner  of  stating  the  offence  in  the 
case  of  R.  v.  Speed,  for  killing  deer,  on  the  repealed  stat. 
of  3  &  4  Will.  &  M.  c.  10,  was,  that  it  was  too  generally 
laid  in  the  circumstance  of  killing;  for  it  was  only  said, 
unam   damam,  Anglic^,  one  fallow  deer,  without  saying 
whether  buck,  doe  or  fawn ;  quod  illicite  occidit,  without 
showing  how,  whether  by  gun,  bow,  net,  &c.  (z).    The  ob- 
jection, however,  was  overruled.     The  manner  of  killing,  it 
was  held,  need  not  be  shown  specially ;  because,  according 
to  Holt,  C.  J.,  the  killing,  or  not,  is  the  material  part  (a). 
Circumstances       But  in  all  cases,  where  an  act,  made  punishable  by  sum- 
tainedUr  ex""  mar7  conviction,  may  be  lawful,  if  performed  under  certain 
eluded,  where    circumstances,  these  circumstances  ought  to  be  negatived 
stated  or  m  ^ne  conviction(Z>),  as  they  are  plainly  implied  and  form 

negatived.        necessary  ingredients  in  the  offence. 

Thus  the  stat.  9  Geo.  4,  c.  69,  s.  1,  renders  liable  to 
punishment  any  person  who  "  shall  by  night  unlawfully 
enter  or  be  in  any  land,  &c.  for  the  purpose  of  taking  or 
destroying  game ;"  a  conviction  under  this  section  setting 
forth  that  F.  by  night  did  "  unlawfully  enter  certain  land,  &c. 
for  the  purpose  of  taking  game,  contrary  to  the  form  of  the 
statute,"  was  held  bad  for  not  stating  the  intent  to  be  to 
take  the  game  there.  "  The  necessity  of  its  alleging  an 
intent  to  kill  game  there"  said  Lord  Denman,  delivering 
the  judgment  of  the  Court,  "is  deduced  from  the  enormous 

(y~)  R.  v.  James,  Cald.  458.  offence  is  not  of  a  complicated  na- 

(z)  Carth.502.  ture,  but  consists  of  a  simple  fact, 

(a)  1  Ld.  Raym.  584.     The  rest  it  is  sufficient  to  use  the  words  of 
of  the  case  is  taken  from  the  report  the  statute,"  as  being  open  to  two 
in  Carthew,  which  is  more  full  as  to  objections ;   first,  that  it  did  not  rest 
the  point  in  question.  on    any    authority;    and,    secondly, 

(b)  Fletcher  v.  Calthrop,  6  Q.  B.  that  it  did  not  furnish  any  criterion 
880,  891,  in  which  the  Court  dis-  by  which  justices  of  the   peace  or 
approved  of  the  rule  laid  down  in  the  Court  could  discover  what  cases 
the  former  editions  of  this  work  (p.  were  thus  complicated. 

108;,  that  "  where  the  quality  of  the 
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consequences  which  would  otherwise  follow.  For  it  can- 
not be  disputed  that  this  omission  would  leave  any  man 
open  to  a  summary  conviction  as  an  offender  against  the 
sstat.  9  Geo.  4,  c.  69,  s.  1,  who  should  enter  the  land  of 
another  at  an  early  hour  during  that  period,  which  the 
statute  defines  as  the  night-time,  with  the  intent  to  pass 
over  such  land  in  order  to  arrive  at  preserves  of  his  own 
and  there  shoot  his  own  pheasants.  The  conviction  states 
in  the  terms  of  the  act,  that  the  plaintiff  entered  the  close 
unlawfully.  But  we  do  not  know  in  what  sense  that  word 
is  used.  The  justices  of  peace  may  have  thought  it  unlaw- 
ful to  enter  any  close  with  the  remotest  purpose  of  killing 
game,  or  they  may  possibly  mean  that  the  entry  was  un- 
lawful as  a  trespass  on  the  land  of  another.  If  such  was 
their  meaning,  we  apprehend  that  the  fact  ought  to  have 
been  averred,  and  if  that  ground  of  illegality  was  held 
essential  to  the  offence,  the  decision  in  R.  \.  Corden  (c), 
would  prove  that  the  absence  of  the  owner's  consent  ought 

also  to  be  averred Where  a  certain  act  is  made 

punishable  by  summary  conviction,  which  act  may  be  law- 
fid  if  performed  under  certain  circumstances,  these  circum- 
stances ought  to  be  negatived  in  the  conviction.  None  of 
us  doubt  that  where  the  proof  must  negative  such  circum- 
stances, the  allegation  in  the  instrument  of  conviction 
ought  to  do  the  same  (rf).  This  principle  is  well  expressed 
on  a  similar,  though  not  exactly  the  same,  occasion  in 
R.  v.  Baines  (e),  '  and  proceedings  in  cases  of  this  nature, 
which  are  to  deprive  a  man  of  his  freehold  in  a  summary 
way  without  letting  him  be  tried  by  his  peers,  are  always 
construed  strictly  and  never  supplied  by  intendment  of 
matter  that  does  not  appear  on  the  face  of  them'  "(/)• 
"\Vithin  this  principle  will  fall  those  cases  in  which  it 

(c)  4  Burr.  2279;  post,  p.  221.  conviction  is,  that  it  is  essential  to 

(d)  Although  the  prosecutor  need       the  complete  description  of  the  of- 
not  prove  the  negative  of  the   ex-       fence. 

emption,  &c.,  yet  this  does  not  affect  (e)  2  Ld.  Raym.  1265,  1269. 

the  general  rule  above  laid  down,  (/)  Fletcher  v.  Culthrop,  6  Q.  B. 

because  the  reason  tor  requiring  the  880,  888,  8SO. 
exemption  to  be  negatived  in   the 
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has  been  held,  that  as  absence  by  a  servant  from  his 
master's  service  may,  under  certain  circumstances,  be 
excusable  or  justifiable,  the  unlawful  nature  of  the 
absence  must  be  shown,  by  stating  it  to  be  wilful  or 
without  lawful  excuse,  although  the  statute  (4  Geo. 
4,  c.  34,  s.  3)  simply  makes  the  party's  absenting  him- 
self from  service  the  ground  of  complaint  (^).  In  Re 
Turner  (A),  the  conviction  was  quashed,  because  it  merely 
stated  that  the  defendant  absented  himself  from  his 
master's  service,  and  Williams,  J.,  said: — "  I  always 
thought  that  the  law  was  properly  laid  down  by  Lorcl 
Mansfield,  in  R.  v.  Garden  (i),  that  if  the  fact  as  charged 
may  be  consistent  with  the  innocence  of  the  prisoner, 
no  offence  is  charged.  The  question  then  comes  to  this, 
on  whom  is  the  onus  of  negativing  the  excuse?  .  .  . 
Many  cases  may  be  put,  in  which  a  party  may  absent 
himself  from  service  within  the  general  terms  of  the 
statute  consistently  with  perfect  innocence,  the  onus, 
therefore,  is  on  the  complaining  party." 

So  where  the  warrant  of  commitment  adjudged  that  the 
defendant,  having  contracted  to  serve  as  a  collier  for  a 
certain  time,  and  the  term  of  his  contract  being  unexpired, 
"  did  unlawfully  misdemean  and  misconduct  himself  in 
his  said  service,  by  neglecting  and  absenting  himself 
from  his  said  service  without  the  leave  of  his  master, 
without  having  given  to  his  master  any  notice  thereof, 
and  without  assigning  any  sufficient  reason  for  so  doing," 
the  defendant  was  discharged  upon  the  ground  that  the 
warrant  did  not  negative  the  existence  of  any  sufficient 
reason,  but  only  the  assigning  of  one  (k). 

(g)  The  words  of  the  statute  are  not,  shall  be  completed,  or  neglect 

"  If  any  servant  in  husbandry,  &c.  to  fulfil  the  same,  &c." 

shall    contract  with    any   person    to  (h)  9  Q.  B.  80;    15   L.  J.,  M.  C. 

serve  him,  and  shall  not  enter  into  140. 

his  service  (such  contract  being  in  (?)  Infra,  p.  222,  n.  (n\ 

writing  and  signed),  or  having  en-  (k)  lie  Geswood,  2  El.  &  111.  952  ; 

tered  into   it,   shall    absent  himself  23    L.   J.,   M.  C.  35;    and   see   Ex 

from  his  service  before  the  term  of  parte  Perham,   5   II.  &    N.    30;    29 

his  contract,  whether  in  writing  or  L.  J.,  M.  C.  32. 
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In  the  case  of  /?.  v.  Corden  (/),  so  often  referred  to  in 
the  above  cases,  the  former  act  of  5  Geo.  3,  c.  14,  for  the 
preservation  of  fish,  which  prohibited  generally  the  taking 
of  fish  in  private  fisheries  without  any  express  reservation 
as  to  the  owner's  consent,  was  so  construed  as  to  require 
that  the  want  of  such  consent  should  appear  in  the 
conviction.  The  conviction  set  forth  the  information  of 
Martha  Buxton,  viz.  that  the  defendant  did  fish  with  a 
net  in  a  certain  specified  part  of  a  brook  or  stream,  called 
the  Schoo  JBrook,  and  did  take  and  kill  several  fish, 
against  the  form  of  the  statute,  negativing  the  defendant's 
having  any  right,  and  negativing  also  the  provisoes  in 
the  act,  viz.  that  the  stream  was  in  any  park,  &c.  and 
alleging  that  it  was  in  other  enclosed  ground,  being 
private  property  (m) ;  and  further,  the  information  of 
J.  Chatterton  was  set  forth,  stating  that  Richard  Hayne 
is  the  true  owner  of  the  fishery  in  question ;  and  there- 
upon the  said  Martha  Buxton  prays,  that  the  defendant 
may  be  convicted  according  to  the  form  of  the  statute. 
The  conviction  then  stated  the  appearance  of  the  defendant, 
and  his  confession  "  of  the  truth  of  the  premises  in  manner 
and  form  as  charged;"  and  then  adjudged  the  said  defend- 
ant to  be  guilty  of  the  aforesaid  offence,  and  to  be  convicted 
of  the  premises,  according  to  the  form  of  the  statute ;  and 
awarded  the  forfeiture  of  51.,  to  "  be  paid  as  the  statute 
aforesaid  doth  direct."  The  conviction  was  objected  to, 
because  it  did  not  appear  to  be  made  on  the  complaint 
of  the  owner,  or  by  his  authority,  or  that  the  fishing 
was  without  the  consent  of  the  owner.  In  answer  to 
this  objection  it  was  urged,  that  the  statute  (s.  3,  upon 
which  the  conviction  proceeded)  contained  no  expressions 
referring  to  the  consent  of  the  owner,  or  to  a  complaint 
by  him.  The  Court,  however,  all  concurred  in  holding 

(0  4  Burr.  2279.  Moore;  and  R.  v.  Chaney,  6  Dowl. 

(m)  See  Wickes  v.   ClutterbucJc,  3       281    289. 
D.  &  R.   Mag.   Ca.   535;  9   J.   B. 
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the  conviction  a  bad  one  for  want  of  such  an  allegation. 
After  adverting  to  the  propriety  of  keeping  a  strict  hand 
over  summary  proceedings  in  general,  they  observed,  that 
in  the  present  case  the  justice  did  not  appear  to  have 
jurisdiction.  They  said,  "  here  is  no  complaint  from  the 
owner,  nor  does  it  even  appear  to  have  been  without  his 
consent.  This  is  plainly  in  the  act  of  parliament:  the 
giving  the  penalty  to  the  owner  shows  it.  All  that  is 
here  stated  might,  for  aught  that  appears,  have  been 
done  with  the  consent  of  the  owner.  The  fact  ought  to 
appear,  so  that  the  Court  may  be  able  to  judge  whether 
the  conviction  be  agreeable  to  law.  If  the  owner  had 
been  the  complainant,  that  would  have  shown  his  dissent. 
But  this  is  upon  the  complaint  of  Martha  Buxton ;  and  it 
does  not  appear  that  the  defendant  has  been  guilty  of 
fishing  in  any  water,  being  private  property,  without  the 
consent  of  the  owner "(»).  It  should  be  observed,  that 
another  objection,  in  which  the  Court  concurred,  was, 
that  the  fact  of  ownership  was  no  where  made  out ;  for  the 
witness,  who  informed  that  R.  Hayne  was  the  owner,  was 
not  upon  oath. 

The  question,  however,  whether  the  complaint  must 
necessarily  be  made  by  the  owner,  or  on  his  behalf,  is  not 
here  settled ;  all  that  the  Court  expressed  upon  that  point 
was,  that,  if  the  fact  had  been  so,  it  would  have  betokened 
his  dissent,  which  there  was  nothing  to  intimate,  as  the 
conviction  then  stood  (n). 

A  similar  principle  is  recognized  in  the  following  case: — 

This  was  a  conviction  upon  the  former  statute  of  22  &  23 

Car.  2,  c.  25,  s.  7,  which  inflicted  a  penalty  upon  any  one 

(n)  We  may  take  occasion  here  his  acknowledgment  of  those  facts 
to  repeat  an  observation  which  has  could  not  make  him  subject  to 
occurred  in  other  cases,  viz.  that  punishment.  R.  v.  Garden,  4  Burr, 
the  defendant's  confession  was  not  2279,  recognized  in  Fletcher  v.  Cat- 
considered  as  supplying  the  defect  throp,  6  Q.  B.  889  ;  Re  Turner,  9  Id. 
in  the  description  of  the  offence;  80;  and  Tarry  v.  Newman,  15  M.  & 
for,  it  was  said,  if  the  facts  alleged  W.  645. 
did  not  constitute  a  legal  charge, 
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who  "  should  take  any  fish  in  any  river,  stew,  pond,  moat 
or  other  water,  without  the  licence  or  consent  of  the  lord 
or  owner  of  the  said  water."  This  conviction  stated  in  the 
information,  that  T.  Mallison,  the  defendant,  not  having 
any  lands,  &c.  (negativing  unnecessarily  the  qualifications 
in  sect.  3,  which  apply  only  to  game),  nor  being  in  anywise 
wliatsoever  empowered,  authorized  or  qualified,  by  the  laws 
of  this  realm,  to  take,  kill,  or  destroy  any  sort  of  fish, 
fowl  or  other  game  whatsoever,  either  for  himself  or  for 
any  other  person,  did,  with  a  certain  net,  unlawfully  take 
and  kill  ten  fish,  contrary  to  the  form  of  the  statute.  The 
evidence  was  precisely  to  the  same  effect.  Several  objec- 
tions were  made  to  the  conviction ;  but  that  upon  which 
the  judgment  proceeded  was,  the  omission  to  allege  that  the 
defendant  "  had  not  the  licence  or  consent  of  the  owner," 
and  that  it  might,  for  anything  that  appeared,  be  the  de- 
fendant's own  fish  in  his  own  pond  that  he  killed.  Lord 
Mansfield  said,  "  This  conviction  is  clearly  bad.  The 
offence  provided  for  by  the  act  of  22  &  23  Car.  2,  c.  25,  is 
stealing  fish ;  taking  it  without  the  licence  or  consent  of 
the  owner.  Taking  and  killing,  in  the  intention  of  this 
statute,  mean  stealing.  But  this  man  is  not  convicted  of 
any  offence ;  for  he  is  not  charged  with  stealing,  nor  even 
with  taking  and  killing.,  the  fish  of  another  person,  or 
in  another  person's  pond."  And  the  conviction  was 
quashed  upon  that  ground  (p). 

However,  it  would  perhaps  be  going  too  far  to  lay  it 
down  that  the  act  must  be  stated  to  be  done  feloniously, 
or  with  intent  to  steal,  if  the  statute  makes  no  express 
mention  of  it.  For  an  exception  to  a  conviction  for  killing 
deer,  that  it  was  not  laid  furtive,  or  cum  animo  furandi,  but 
only,  illicitt  occidit,  was  overruled;  though  it  was  admitted 
that  the  intent  of  the  act  was,  to  prevent  killing  in  a 
clandestine  manner  by  stealth;  but  it  was  said  to  be 
enough  in  that  case,  to  lay  the  words  in  the  act  of  parlia- 

(p)  R.  v.  Mallinson,  2  Burr.  679. 
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ment(^).     In  that  case,  the  fact  was  alleged  to  be,  without 

the  consent  of  the  owner  (r} ;  so  that  the  objection  was 

only  to  the  want  of  a  positive  averment  of  the  intent  to 

steal,  and  not,    as  in  the   preceding   case,  that  nothing 

appeared  to  indicate  an  invasion  of  another's  property. 

As  to  necessity       With  respect  to  the  point,  whether  it  was  requisite  that 

bcin^macteby   the  complaint  should  have  been  made  by  the  owner  of  the 

owner  of  pro-     fisnery,  or  on  his  behalf,  to  warrant  a  conviction  under  the 

perty. 

5  Geo.  3,  c.  14,  s.  3, — it  had  been  decided  in  the  case  of 
Hex  v.  Daman  (s\  that  it  must  be  distinctly  stated  in  the 
information,  and  in  the  evidence,  that  the  proceeding  was 
at  the  instance  of  the  owner  of  the  fishery.  The  defend- 
ant had  been  convicted  of  destroying  with  a  net  fish  in 
enclosed  grounds,  being  private  property.  The  conviction 
stated  as  follows: — "  Be  it  remembered,  that  on  &c.  at  &c., 
Sir  Henry  Fane,  of  &c.,  at  the  instance  and  on  the  behalf 
of  the  Honourable  Ann  Fane,  widow,  lady  of  the  manor  of 
Avon  Tyrrell,  in  the  said  county,  came  in  his  proper  person 
before  us,  and  gave  us  to  be  informed,"  &c.  It  then  pro- 
ceeded to  set  out  a  regular  information  by  Sir  H.  Fane 
against  the  defendant  for  the  offence,  concluding  thus: 
"  whereupon  the  said  Sir  H.  Fane,  on  behalf  of  the  said 
A.  Fane,  lady  of  the  manor,  and  owner  of  the  fishery 
aforesaid,  prayed  judgment,  and  that  the  defendant  might 
be  brought  before  us,"  &c.  The  conviction  then  set  out 
the  defendant's  appearance  and  plea,  and  the  evidence; 
but  it  was  not  expressly  stated,  either  upon  the  face  of 
the  information  or  in  the  evidence,  that  the  proceedings 
originated  with  the  Honourable  Ann  Fane,  the  owner  of 
the  fishery.  It  was  moved  to  quash  it  on  this  ground : 
for,  as  by  the  act  the  penalty  is  payable  to  the  owner  of 

(q)  R.  v.  Speed,  1  Ld.  Raym.  583.  ash  tree,  was  held  to  be  good  on  the 

(r)  This  appears  by  the  report  of  construction  of  that  statute,  notwith- 

the  same  case,  Carth.  502.  standing  it  had  not  proceeded  on  the 

(*)  2  B.  &  Aid.  378.  In  a  recent  information  of  the  party  aggrieved. 

case,  Tarry  v.  Newman,  15  M.  &  W.  See  now  24  &  25  Viet.  c.  96,  s.  33; 

645,  a  conviction  under  7  &  8  Geo.  see  antet  p.  69. 

4,  c.  29,  s.  39,  for  stealing  a  growing 
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the  fishery,  it  ought  clearly  to  appear,  both  upon  the 
information  and  upon  the  evidence,  that  the  proceeding 
originated  -\vith  Mrs.  Fane.  The  statement,  as  matter  of 
memorandum,  that  it  was  at  the  instance  and  on  behalf 
of  the  owner  of  the  fishery,  was  only  the  language  of  the 
magistrate ;  and  there  was  nothing  stated  in  the  informa- 
tion, or  in  the  proof,  to  show  that  it  originated  at  her 
instance.  The  case  of  R.  v.  Garden,  supra,  was  cited. 
Bay  ley,  Holroyd,  and  Best,  Js.,  were  clearly  of  opinion, 
that  the  objection  was  well  founded :  Best,  J.,  said,  "  It 
is  not  clear,  that  the  lady  of  the  manor  has  ever  adopted 
this  proceeding ;  and  she  may,  for  anything  that  appears 
here,  still  bring  an  action  for  the  penalty.  Now,  the 
party  ought  not  to  be  oppressed  with  two  prosecutions  for 
one  offence.  The  conviction  is  therefore  bad,  and  ought 
to  be  quashed  "(i). 

Another  consideration  to  be  attended  to  in  describing  the  Specifying 
offence  is,  that  particular  sums  or  quantities  must  be  spe-  sum 
cified,  for  an  obvious  reason,  which   is  explained  by  the  ties> 
following  case  (u)  : — 

The  defendant  was  convicted  on  the  Kensington  Turn- 
pike Act,  for  refusing  to  account  and  pay  over  the  money 
received  by  him  as  collector.  The  conviction  was  quashed 
because  no  particular  sum  was  specified,  nor  the  times  when 
the  money  was  charged  to  be  received,  so  as  to  enable 
him  to  defend  himself  upon  a  second  charge.  And,  though 
the  counsel  for  the  trustees  pressed  to  have  the  commit- 
ment stand  good  as  to  the  not  accounting,  yet  the  Court 


(/)  See  a  more  elaborate  report 
of  this  case,  and  the  notes  thereon, 
in  the  first  volume  of  Mr.  Chitty's 
Reports,  p.  H7  ;  vide  Appendix.  It 
has  been  also  held,  that  a  conviction 
on  the  same  statute  must  show  the 
offence  to  have  been  committed  in 
inclosed  ground ;  R.  v.  Sadler,  2 
Chit.  519.  A  stream  of  water, 
I  running  on  one  side  of  a  piece  of 
|  ground,  inclosed  on  every  other  side, 
i  was  held  not  to  be  a  stream  in  an  i/i- 

r. 


closed  ground,  within  the  meaning  of 
5  Geo.  3,  c.  14,  s.  3,  so  as  to  subject 
a  person  fishing  therein  to  the  pe- 
nalty inflicted  by  that  act.  Lisle  v. 
Brown,  1  Marsh.  642  ;  5  Taunt. 
440;  and  see  1  Deac.  Crim.  Law, 
488. 

(«)  The  same  rule,  founded  on  the 
same  reason,  prevails  with  regard  to 
indictments,  Arch.  Crim.  PI.  &  Ev., 
p.  43,  llth  edition;  see  Nash  v. 
The  Queen,  33  L.  J.,  M.  C.  94. 

Q 
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said  it  was  one  entire  non-feasance  charged  both  in  the 
conviction  and  the  commitment,  and  they  would  not  sever 
them  (x}. 

In  like  manner,  on  a  conviction  for  taking  and  destroy- 
ing fish,  the  number  or  quantity  of  fish  taken,  killed  or 
destroyed  by  the  defendant  should  be  stated  (y). 

In  a  conviction  for  keeping  a  beer-house  open  at  times 
prohibited  by  the  order  of  justices  it  is  not  sufficient  to 
allege  that  it  was  open  "  at  a  time  declared  to  be  unlawful 
by  an  order  of  the  justices,"  but  it  should  aver  that  the 
justices  made  such  an  order,  and  state  the  particular  time 
at  which  the  house  was  so  kept  open  (z).  A  conviction  of 
a  publican,  however,  for  allowing  disorderly  conduct  in  his 
house  against  the  tenor  of  his  licence,  not  naming  the 
parties  who  were  permitted  to  misbehave  nor  stating  the 
terms  of  the  licence,  is  not  too  vague  (a). 

So  a  conviction  under  the  Railway  Clauses  Consolida- 
tion Act  (8  Viet.  c.  20,  s.  58),  for  not  repairing  damage 
done  to  a  road  by  a  railway  company,  need  not  specify  the 
particulars  of  the  damage  or  of  the  repairs  ordered  to  be 
done  ;  it  may  also  include  several  roads  in  the  same  parish, 
and  purport  to  be  made  "by  virtue  of  the  Railway  Clauses 
Consolidation  Act  "(&)• 

An  additional  reason  for  enumerating  particular  quanti- 
ties, &c.  exists  in  those  cases  where  the  magistrate  is  directed 
to  award  compensation  according  to  the  injury,  or  to  assess  a 
penalty  by  way  of  damages.  Thus,  where  a  conviction 
upon  the  former  stat.  43  Eliz.  c.  7,  s.  1  (c),  against  robbing 
of  orchards,  cutting  of  trees,  &c.,  set  forth  the  complaint 
by  R.  B.,  that  the  defendant  cut  down  divers  lime-trees  of 
the  said  R.  B.,  upon  which,  after  being  duly  convicted,  he 

(*)  R.  v.  Catherall,  Str.  900  ;  and  under  11  Geo.  4  &  1  W.  4,  c.  64,  s. 

see  Cro.  Car.  380.  13. 

(»/)  R.  v.  Marshall,  2  Keb.  59*.  (b)   London    and    North     Western 

(z)   Newman  v.  Lord  Hardwicke,  8  Railway  Company  v.    Wttheru.ll   and 

A.  &  E.  124;  3  N.  &  P.  368,  S.  C.  ;  another',  20  L.  J.,  Q.  B.  337. 

and    see    Newman  v.    Bendyshe  and  (c)  See  now  24  &  25  Viet.  c.  96, 

another,  2  P.  &  D.  340.  s.  36. 

(a)  Wray  v.  Take,  12  Q.  B.  492  j 
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was  awarded  to  pay  so  much  as  damages  to  the  complain- 
ant. Upon  an  exception  taken  to  the  uncertainty  of  the 
conviction,  in  not  mentioning  the  number  of  the  trees, 
which  it  was  insisted  should  have  been  done,  as  a  measure 
for  the  justice  to  give  damages  by,  Holt,  C.  J.,  said,  "in 
trespass,  the  nature  and  number  of  things  ought  to  be  men- 
tioned ;  and  much  more  in  a  conviction,  where  all  imagin- 
able certainty  is  requisite ;  the  subject,  by  this  private  juris- 
diction, exercised  by  the  justice  in  a  summary  way,  being 
deprived  of  the  privilege  and  benefit  of  the  common  law, 
and  of  being  tried  in  the  face  of  the  country  by  the  judg- 
ment of  his  peers.  Besides,  the  same  reason  that  holds  in 
trespasses  holds  here,  viz.  the  ascertaining  the  damage 
which  by  the  statute  the  justice  is  to  assess,  and  this  con- 
viction may  be  pleaded  in  bar  of  an  action  of  trespass  for 
the  same  trespass."  And  therefore,  for  this  reason,  per 
totam  Curiam,  the  conviction  was  quashed (d).  So  where 
the  consequences  of  a  conviction  under  the  several  sec- 
tions of  a  statute  are  different  and  dependent  upon  the 
amount  of  damage  done  (as  under  24  &  25  Viet.  c.  97,  re- 
lating to  malicious  injuries  to  property),  a  conviction  will  be 
quashed  for  not  finding  the  amount  of  damage  (e).  It  has 
been  held,  however,  that  an  order  and  adjudication,  founded 
on  11  Geo.  2,  c.  19,  s.  4,  for  fraudulently  and  clandestinely 
removing  goods  and  chattels,  not  exceeding  the  value  of 
50/.,  to  avoid  a  distress  for  rent,  need  not  enumerate  or 
specify  the  particular  goods  and  chattels,  alleged  to  have 
been  removed  (f\ 

As  to  the  manner  of  alleging  the  quantity  of  the  article 
in  question,  a  conviction  for  buying  a  certain  quantity  of 


(d)  R.  v.  Burnabi/,  2  Ld.  Raym.  (e)  Charter  v.  Greame,  13   Q.   B. 

900;    1  Salk.  181.     lu  R.  v.  Gibbs,  216. 

1  Str.  497,  an  indictment  for  selling  (/)  R.  \.  Rabbitx,  6  D.  &  R.  341 ; 

in  unlawful  measures  divers  quanti-  3  D.  &  R.  Mag.  Ca.  269;  see  as  to 

ties  of  ale,  was  held  to  be  too  general,  allegation  of  value,  R.  v.  Gamble,  16 

anil  bad  on  demurrer.  M.  &  W.  384. 
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wheat,  to  wit,  fifteen  bushels  of  wheat  (contrary  to  22  &  23 
Car.  2,  c.  12),  has  been  held  sufficiently  certain  (g\ 

By  the  stat.  1  Jac.  1,  c.  9,  any  innkeeper,  permitting  an 
inhabitant  to  tipple  in  his  house,  was  liable  to  be  convicted 
on  the  oath  of  two  witnesses.  That  act  having  expired,  it 
was  by  the  21  Jac.  1  re-enacted  and  made  perpetual ;  but 
it  was  altered  in  this  respect,  that  the  conviction  might  be 
made  upon  the  oath  of  one  witness  only.  By  the  1  Car.  1, 
c.  4,  it  is  provided,  that  an  alehouse-keeper,  permitting  a 
stranger  to  tipple,  should  "incur  the  same  penalty,  and  in 
such  manner  to  be  proved,  levied  and  disposed,  as  in  the 
former  statute,  1  Jac.  1,  c.  9."  Where  an  alehouse-keeper 
was  convicted  of  permitting  and  suffering  several  persons 
(named  in  the  conviction)  to  remain  and  continue  drink- 
ing and  tippling  in  his  alehouse,  "against  the  form  of  the 
statute,"  and  the  conviction  was  stated  to  be  made  upon 
the  oath  of  one  credible  witness,  it  was  objected  that  it  did 
not  also  state  whether  the  persons  who  were  suffered  by 
the  defendant  to  tipple  in  his  alehouse  were  inhabitants  of 
the  place,  or  strangers ;  for,  in  the  latter  case,  the  convic- 
tion must  be  on  the  1  Car.  1,  c.  4,  and  that  act  requires  the 
conviction  to  be  on  the  oath  of  two  credible  witnesses.  It 
was  therefore  necessary  for  the  conviction  to  show,  whether 
the  persons  tippling  were  inhabitants,  or  strangers.  The 
Court  were  clearly  of  opinion  that  this  was  a  fatal  objec- 
tion, and  ordered  the  conviction  to  be  quashed  (h). 
Negativing  One  of  the  most  essential  points  to  be  carefully  attended 

exemptions.  ,          „  .  , 

to  in  describing  the  oflence  charged  is,  that  every  exemp- 
tion, excuse  or  qualification,  which  accompanies  the  de- 
scription of  the  offence  in  the  enacting  clause,  be  distinctly 
and  positively  negatived;  and  the  11  &  12  Viet.  c.  43, 
which  gives  a  general  form  of  conviction,  does  not  seem 
to  render  this  the  less  necessary  ;  for,  as  it  directs  the  facts 

(ij)   R.  v.  Arnold,  5  T.  R.  353.  same   offence    as   that  contained   in 

(It)  R.  v.  Dove,  3   B.  &  A.  596;      the  information,  see  ante,  pp.  125, 
and  as  to  conviction  being  for  the      1%. 
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and  circumstances  of  the  offence  to  be  stated  as  defined  by 
the  statute  creating  it,  the  want  of  qualification  to  do  the 
thing  prohibited  must  be  stated  as  a  part  of  the  offence  (z). 
Mr.  Serjeant  Hawkins,  without  vouching  any  decided  au- 
thority, delivers  it  as  his  opinion,  after  remarking  the  con- 
trary determination  in  regard  to  indictments,  that  a  con- 
viction on  a  penal  statute  ought  expressly  to  show  that  the 
defendant  is  not  within  any  of  its  provisoes ;  for,  he  says, 
since  no  plea  can  be  admitted  to  such  a  conviction,  and  the 
defendant  can  have  no  remedy  against  it  but  from  an  ex- 
ception to  some  defect  appearing  upon  the  face  of  it,  and 
all  the  proceedings  are  in  a  summary  manner,  it  is  but  rea- 
sonable that  such  a  conviction  should  have  the  highest  cer- 
tainty, and  satisfy  the  Court  that  the  defendant  had  no 
such  matter  in  his  favour,  as  the  statute  itself  allows  him 
to  plead  (A). 

This  consideration  would  lead  to  a  conclusion,  that  it  is  What  exemp- 
necessary  to  negative  all  the  provisoes  annexed  to  the  of-  sarM^be^ie- 
fence,  whether  by  the  same  or  any  other  clause  or  statute,  gatived. 
as  well  as  those  in  the  enacting  clause  (?).     The  rule,  how- 
ever, seems,  as  established  in  practice,  to  be  restricted  to 
those  of  the  latter  description  only(w).       To  this  extent 
the  opinion  of  Mr.  Serjeant  Hawkins  is  adopted  by  Lord 
Kenyan  in  the  following  case  :  — 

Conviction  on  the  stat.  36  Geo.  3,  c.  60,  ss.  3  and  4(n), 


(t)  In  an  action  of  debt  for  a 
penalty  under  the  former  Game 
Laws,  it  was  held  to  be  unnecessary 
to  negative  particularly  in  the  decla- 
|  ration  the  qualifications  mentioned 
in  22  &  23  Car.  2,  c.  25 ;  2  Com. 
I  Rep.  524.  576;  1  East,  G49;  and 
see  Steel  v.  Smith,  1  B.  &  Aid.  94, 
[and  post,  p.  240. 

(*)  2  Hawk.  P.  C.  c.  25,  s.  113. 
(/)   8  T.  R.  542.     Vide  infra, 
(m)  For  a  full  discussion  and  ex- 
planation   of   the   general    doctrine 
there  alluded  to.  vide  R.  v.  Bell,  Post. 
|<'r.  L.  130;    Spier es  V.   Parker.  1   T. 
]R.  141 ;   Gill  v.  Srrivens,  7  T.  R.  27; 
snd  see  1  Wms.  Saund.  2C2  a,  (Gth 


edition;)  Id.  233  b,  n.  (d); 
Saund.  72  A,  n.(rf);  Plow.  376;  2 
Kale's  P.  C.  170;  1  Stark.  Crim. 
Pleading,  159—164. 

(n)  By  sect.  3,  no  person  shall 
place  or  pack,  or  cause,  &c.  for  sale 
in  or  upon  any  card  (except  the  pat- 
tern card  or  pattern  cards),  or  paper, 
&c.  or  expose  to  sale,  any  metal 
buttons  indicating  the  quality  there- 
of, other  than  and  except  the  word 
"gilt,"  or  "plated."  respectively, 
under  a  penalty  of  51.  a  dozen. 
Sect.  4  provides  that  the  act  shall 
not  extend  to  inflict  any  penalty 
upon  a  person  who  shall  pack  or 
place  for  sale  upon  any  card  (except 
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stating  the  information,  "that  J.  Jukes,  on,  &c.  did  unlaw- 
fully and  fraudulently  put  and  place  for  sale,  in  and  upon 
certain  cards  and  paper,  divers  metal  buttons,  to  wit,  &c. 
having  marked  or  stamped  on  the  under  side  thereof  cer- 
tain words  indicating  the  quality  thereof,  to  wit,  the  words 
'double  gilt,'  the  said  buttons  so  marked  'double  gilt,'  or 
any  of  them,  not  being  double  gilt  within  the  true  intent 
and  meaning  of  the  statute  in  such  case  made  and  provided, 
contrary  to  the  form  of  the  statute,"  &c.  When  the  caso 
was  called  on,  Lord  Kenyon,  C.  J.,  observed,  "that  the 
conviction  could  not  be  supported,  because  the  information 
did  not  negative  the  exception  in  the  clause  enacting  the 
offence,  viz.  that  the  buttons  were  exposed  upon  the  pattern 
cards ;  that  the  only  cases  where  it  was  not  necessary  to 
negative  the  qualifications  were,  where  the  exception  was 
introduced  in  a  subsequent  clause  ;  and  there  it  must  come 
by  way  of  defence  on  the  part  of  the  defendant."  And 
again,  "  This  is  not  an  objection  of  form,  but  of  substance  : 
the  reason  is  well  given  by  Hawkins  why  a  conviction 
should  negative  all  the  exceptions  in  the  enacting  clause, 
because  the  party  cannot  plead  to  such  convictions,  and  can 
have  no  remedy  against  it  but  from  an  exception  to  some 
defect  appearing  upon  the  face  of  it,  and  all  the  proceed- 
ings are  in  a  summary  manner.  Therefore  the  conviction 
itself  should  show,  that  the  party  accused  had  not  the  de- 
fence which  the  act  gives  him,  if  true.  The  good  sense  of 
the  thing  is  in  support  of  what  is  said  by  Hawkins ;  for, 
being  a  summary  proceeding,  and  conclusive  on  the  de- 
fendant, it  ought  to  have  the  greatest  certainty  on  the  face 
of  it"(o). 

In  all  these  cases  the  question  is,  to  which  of  the  pro- 
hibited acts  the  exception  applies.     As  in  the  following 

The  defendant  was  convicted  before  two  justices  on  the 

the  pattern  card,)  any  buttons  hav-      with  gold  in  the   proportion   ther 

ing  the  words   "double  gilt,"  pro-      specified. 

vided    such    buttons   were   covered          (o)  R.  v.  Jukes,  8  T.  R.  542. 
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statute  12  Geo.  3,  c.  61,  s.  11,  for  having  in  his  possession 
more  gunpowder  than  was  allowed  to  be  kept  by  law.  The 
section,  on  which  the  conviction  was  founded,  makes  it  an 
offence  "  for  any  person,  not  being  a  dealer  in  gunpowder, 
to  keep  more  than  fifty  pounds  in  any  house,  &c.  or  on 
any  river  or  water  within  a  mile  of  a  market  town,  or  two 
miles  of  any  magazine  belonging  to  his  majesty,  or  half  a 
mile  of  any  parish  church,  or  in  any  other  part  of  Great 
Britain  (except  in  mills,  or  other  places,  which,  at  the 
commencement  of  this  act,  were  used  for  the  making  of 
gunpowder,  &c.)  on  pain,"  &c.  The  information  did  not 
negative  the  latter  exception  ;  and  it  being  moved  to  quash 
the  conviction  on  this  ground,  the  Court  held,  that  to  nega- 
tive that  exception  in  the  information  would  have  been 
repugnant  and  contradictory ;  inasmuch  as  the  exception 
related  to  a  new  subjectj  and  the  gunpowder  in  question 
was  already  comprehended  within  a  particular  part  of 
Great  Britain,  to  which  a  provision  was  specifically  an- 
nexed (/>). 

It  may  be  here  added,  that  where  anything  is  declared  Offence  sub 
to  be  an  offence  sub  modo  only,  the  fact  must  be  averred  modo' 
with  the  necessary  modification;  thus: — 

The  defendant  was  convicted  as  a  ro<me  and  vagabond 

o  o 

under  the  former  act  of  1 7  Geo.  2,  c.  5,  s.  2  (7),  for  playing 
at  a  certain  unlawful  game  with  bowls.  The  act  of  33 
Hen.  8,  c.  9,  s.  16,  makes  the  playing  at  bowls  out  of  the 
person's  own  orchard  or  garden  unlawful ;  and  the  convic- 
tion, not  alleging  that  to  be  the  fact,  could  not  be  sup- 
ported; for  the  17  Geo.  2  did  not  specify  bowls,  but  men- 
tioned only  playing  at  any  unlawful  game,  as  constituting 
a  rogue  and  vagabond  (r). 

The  rule,  therefore,  and  distinction  resulting  from  these,  General  rule. 
and  confirmed  by  the  cases  mentioned  in  the  sequel,  seem 
to  be  clear,  viz.  that  all  circumstances  of  exemption  and 

(  p}  R.  v.  Matters,   1   B.  &  Aid.          (q)  See  now  5  Geo.  4,  c.  83. 

(r)   R.  v.  Clarke,  Cowp.  35. 
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modification,  whether  applying  to  the  offence  or  to  the  per- 
son, that  are  either  originally  introduced  into  or  incorporated 
by  reference  with  the  enacting  clause,  must  be  distinctly 
enumerated  and  negatived ;  but  that  such  matters  of  excuse, 
as  are  given  by  other  distinct  clauses  or  provisoes,  need  not 
be  specifically  set  out  or  negatived. 

The  rule  has  also  been  stated  in  these  terms: — Where 
the  enacting  clause  of  a  statute  constitutes  an  act  to  be  an 
offence  under  certain  circumstances  and  not  under  others, 
then  as  the  act  is  an  offence  only  sub  modo,  the  particular 
exceptions  must  be  expressly  specified  and  negatived ;  but 
where  a  statute  constitutes  an  act  to  be  an  offence  generally, 
and  in  a  subsequent  clause  makes  a  proviso  or  exception  in 
favour  of  particular  cases  or  in  the  same  clause,  but  not  in 
the  enacting  part  of  it,  by  words  of  reference  or  otherwise, 
there  the  proviso  is  matter  of  defence  or  excuse,  which  need 
not  be  noticed  in  the  information  or  conviction  (s). 

It  is  not  necessary  to  notice  the  proviso  merely  because 
it  is  placed  in  the  same  section  of  the  printed  act,  unless  it 
is  also  a  part  of  the  enacting  sentence,  for  statutes  are  not 
divided  into  sections  upon  the  rolls  of  parliament  (t}. 

It  must  be  here  particularly  noticed,  that  it  is  immaterial 
whether  the  exception  be  in  another  section,  or  in  another 
act  of  parliament,  if  distinctly  referred  to  and  engrafted  into 
the  enacting  clause.  This  is  apparent  from  the  following 
cases,  the  first  of  which  is  an  example  of  exemptions  intro- 
duced by  a  preceding  clause,  and  the  others  by  a  preceding 
act  of  parliament : — 

Exemptions  in  By  the  fifth  section  of  Jac.  1,  c.  22,  it  is  enacted,  that 
no  person  shall  carry  on  the  trade  of  a  tanner,  except 
under  certain  qualifications  therein  mentioned ;  the  seventh 


(s)  I    Burn's  Just.  tit.  "  Convic-  Looker   v.    Halcomb,   4    Bing.    183; 

tion,"    p.  972    (29th    edition);    see  Jones  v.  A.ton,   1    Ld.    Raym.    120; 

Knowlden    v.    The   Queen,  33   L.   J.,  Tldbault   v.    Gibson,    12    M.    &    W. 

M.  C.  219,  22.3.    See  also  ante,  pp.  96;    Charter   v.    dreamt;    13   Q     B. 

121  —  124.  227;  and  see  1  Chitty  Pleading,  21-6 

(0   Wells  v.  Jggulden,  3  B.  &  C.  (7th  edition.) 
186;  Steel  v.  Smith,  1  B.  &  Aid.  94; 
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section  enacts,  that  no  person  shall  buy  or  contract  for  any 
rough  hides,  &c.  but  such  persons  as  by  virtue  of  that  act 
might  lawfully  use  the  trade  of  a  tanner.  In  a  conviction 
upon  this  section,  it  was  held  not  to  be  sufficient  to  set 
forth,  in  the  words  of  it,  that  the  defendant  was  not  such  a 
person  as  by  virtue  of  that  act  might  lawfully  use  the  trade 
of  a  tanner,  but  the  conviction  must  particularly  negative 
his  being  within  any  of  the  enumerated  exceptions  men- 
tioned in  the  fifth  section  (M). 

The  rule,  as  applied  to  exemptions  adopted  from  a  pre-  In  preceding 
ceding  act  of  parliament,  is  abundantly  exemplified  by  the 
instances  of  cases  on  the  former  game  laws.  — By  the  statute 
22  &  23  Car.  2,  c.  25,  s.  3,  all  persons  not  having  lands, 
&c.  were  thereby  declared  to  be  persons  by  the  law  of  this 
realm  not  allowed  to  have  or  keep  dogs,  nets,  &c. ;  and  a 
subsequent  statute,  5  Anne,  c.  14,  s.  4,  inflicted  a  penalty 
upon  any  person  not  qualified  by  the  laws  of  this  realm  so 
to  do,  who  should  do  certain  acts  there  mentioned.  In 
convictions  on  the  latter  statute,  it  was  held  to  be  not  suffi- 
cient to  describe  the  defendant  generally  as  a  person  not 
qualified  by  the  laws  of  this  realm,  but  that  all  the  qualifi- 
cations enumerated  in  22  &  23  Car.  2,  c.  25,  must  be  dis- 
tinctly and  specifically  negatived  (.r). 

In  one  of  the  older  cases,  indeed,  upon  the  act  5  Anne, 
c.  14  (y\  in  which  a  conviction  was  quashed  for  omitting 
one  qualification,  the  others  being  enumerated,  it  is  alleged 
to  have  been  thrown  out  by  the  Court,  that  if  it  had  been 
laid  generally  that  the  defendant,  "  not  being  a  person  qua- 
lified according  to  law,"  &c.  it  had  been  enough ;  but  that, 
the  qualifications  being  distinctly  set  forth,  the  omission  of 
one  was  fatal.  That  opinion,  however,  was  overruled  by 
the  series  of  later  and  uniform  authorities  which  are  here 
shortly  enumerated  (z)  : — 

(u)  R.  v.  Pratten,  6  T.  R.  559;  1  since  the  passing  of  11  &  12  Viet. 

Wins.  Saund.  262  (a).  c.  43,  it  may  be  sufficient  to  use  a 

(x)   Vide  infra.  general  negative,   especially  if   the 

()/)  The  Queen  v.  Muttheuis,  10  statute  on  which  the  conviction  is 

M'"l  -27.  framed  use*  general  negative  terms ; 

(z)  It  is,  however,  suggested  that  see  yW,  p.  23i>. 


234  THE  CONVICTION. 

General  nega-  Thus,  in  a  conviction  on  5  Anne,  c.  14,  the  information 
ficfent°  charged  the  defendant  with  keeping  a  greyhound,  "  being 

a  person  not  quahfied  to  keep  a  greyhound."  It  was 
stated,  that  the  defendant  appeared  and  offered  nothing  in 
his  defence,  wherefore  he  was  adjudged  to  be  guilty,  and 
convicted  accordingly.  Upon  an  objection  taken  to  the 
conviction,  for  want  of  enumerating  the  qualifications,  it 
was  defended  as  strictly  conformable  to  the  statute  5  Anne, 
c.  14.  Parker,  C.  J.,  at  first  inclined  to  support  it  on  that 
ground ;  but  finally  the  conviction  was  quashed,  because, 
in  the  words  of  the  Court,  the  witness  had  taken  upon 
himself  to  judge  of  the  qualifications  (z\  The  same  point 
had  been  already  decided  in  a  case  of  R.  v.  Heywood, 
where  a  conviction,  alleging  the  defendant  not  to  be 
"  qualified,  licensed  or  authorized,  to  use  any  engine,"  &c. 
was  quashed  (a). 

Though  the  ground  of  objection  stated  by  the  Court  in 
the  case  just  referred  to  was,  that  the  negative  allegation 
appeared  to  be  the  judgment  of  the  witness  only,  and  not 
of  the  justices,  the  ensuing  cases  demonstrate  that  the  want 
of  a  specific  enumeration  would  not  have  been  helped  by 
an  adjudication  in  these  general  terms. 

The  very  point  was  again  determined,  in  a  case  Avhere 
the  defendant  was  convicted  of  keeping  a  lurcher  and  gun 
to  destroy  game,  "  not  being  qualified  by  the  laws  of  the 
realm  to  do  so,  contrary  to  the  form  of  the  statute  in  such 
case  made."  The  conviction  was  quashed,  because,  as  the 
report  states,  it  was  only  averred  generally  that  the  de- 
fendant was  not  qualified,  and  it  did  not  aver  that  he  had 
not  the  particular  qualifications  mentioned  in  the  statute 
(22  &  23  Car.  2,  c.  25),  as  to  degree,  estate,  &c.  (ft). 

Lastly,  all  the  former  authorities  were  reviewed,  and  the 
point  determined,  by  the  following  case: — 

This  was  a  conviction  on  5  Anne,  c.  14,  setting  forth, 
first,  the  information  of  I.  W.  that  one  Maurice  Jarvis 

(z)  R.  v.  Marriott,  1  Sir.  66.  (6)  7?.  v.  Hill,  2  Ld.  Raym.  1415. 

(a)  Cited  1  Str.  66. 
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did  unlawfully  keep  and  use  a  setting  dog  and  net  for  the 
destruction  of  game,  and  rode  with  and  hunted  the  said 
setting  dog  with  intent  to  destroy  game,  "  he  the  said  M. 
Jan-is,  at  the  time  and  place  when  he  so  kept  and  used 
the  said  setting  dog,  &c.  not  being  qualified  by  any  laws 
or   statutes  of  this  realm  to  kill  game,  or  keep  or  use 
any  nets,  dogs  or  other  engines   for  the  destruction  of 
game,  contrary  to  the  form  of  the  statute  in  such  case 
made."     The   evidence   was    afterwards   set   out,   which 
(after  fully  proving  the  fact)  went  on   to   negative  the 
defendant's  qualification  in  the  same  general  manner  as 
the  information.      It    was   further   stated,    that   the   de- 
fendant appeared   and   denied   the   fact,  but  showed  no 
sufficient  cause  why  he  should  not  be  convicted  of  the 
offence  charged  upon  him  in  the  said  information.     The 
conviction  concluded,  "  It  manifestly  appears  to  us,  the 
said  justices,  that  the  said  Maurice  Jarvis  was  not  then 
anywise  qualified,  empowered,  licensed  or  authorized,  by 
or  according  to  the  laws  of  this  realm,  to  kill  game ;  and 
that  the  said  M.  Jarvis  is  guilty  of  the  premises :  there- 
fore," &c.    The  forfeiture  was  adjudged  in  the  usual  form. 
Several  exceptions  were  taken  to  this  conviction ;  the  first 
was,  that  it  did  not  sufficiently  show  the  defendant's  want 
of  the  qualifications  specified  in   22  &  23  Car.  2,  c.  25, 
which  it  was  insisted  ought  to  have  been  particularized, 
with  an  allegation  that  he  had  not  any  of  them.    In  answer 
it  was  urged,  that  the  conviction  followed  the  very  words 
of  the  act  of  5  Anne,  c.  14,  upon  which  it  was  founded, 
which    does    not    enumerate    the    qualifications.      Lord 
Mansfield,  without  hearing  the  other  objections,  said,  "  It 
is  now  settled  by  the  uniform  course  of  authorities,  that 
the  qualifications  must  be  all  negatively  set  out,  otherwise 
the  justices  have  no  jurisdiction.     The  obiter  saying  (c) 
in  10  Mod.  (if  it  was  a  book  of  better  authority  than  it  is) 
would  signify  nothing  when  the  determinations  are  the 

(c)  Ante,  p.  233,  R.  v.  Muttheu-t. 
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other  way.  There  is  a  great  difference  between  the  pur- 
view of  an  act,  and  a  proviso  in  it.  In  the  case  of  R.  v. 
Hill  (cT),  it  is  the  very  point  established  and  settled,  that 
the  general  averment  is  not  sufficient,  and  that  it  must  be 
averred,  that  the  defendant  had  not  the  qualifications 
mentioned  in  the  statute.  In  the  case  of  Bluet  q.  t.  v. 
Needs,  the  general  averment  of  the  defendant's  not  being 
qualified  was  holden  sufficient  in  an  action,  though  in- 
sufficient in  a  conviction  (e).  The  distinction  is  obvious 
between  an  action  and  a  conviction  ;  and  there  it  was 
agreed,  and  is  given  as  the  reason  why  it  is  not  good 
upon  a  conviction,  that  it  must  be  made  out  before  the 
justice,  and  he  must  return,  that  the  defendant  had  no 
manner  of  qualification.  I  take  the  point  to  be  settled 
by  the  constant  tenor  of  all  the  authorities  ;  and  I  think 
upon  very  good  reasons"  (/).  Mr.  J.  Denison  added, 
that  it  was  not  always  sufficient  to  lay  the  offence  in 
the  words  of  the  act  of  parliament.  —  The  conviction  was 
quashed. 

Want  of  nega-  In  the  foregoing  cases,  the  defect,  in  omitting  to  nega- 
^ve  tne  exceptions,  occurred  both  in  the  information  and 
m  the  evidence.  Whether  this  is  necessary  in  the  evi- 
dence, we  have  inquired  in  its  proper  place  ;  but  that  it 
was  indispensable  in  the  information,  when  that  formed 
part  of  the  conviction,  and  that  the  omission  of  it  there, 
was  not  cured  by  any  statement  in  the  evidence,  followed 
from  what  has  been  before  laid  down  as  to  the  necessity 
of  setting  forth  there  every  circumstance  material  to  the 
jurisdiction.  Indeed,  this  might  be  inferred  from  what 
is  suggested  in  some  of  the  preceding  decisions  ;  but  is 
rendered  indisputable  by  an  authority  expressly  in  point, 


not  helped  by 


(d  )  Ante,  p.  231. 
(e)  Com.  525.     But   Mr.   Justice 
Foster,  in  the  case  of  R.   v.  Jnrvis 


ever,  Cook  v.  Swift,  14  M.  &  W.  235  ; 
and  Stamp  v.  Sweetlnml,  8  Q.  B.  13. 
(/)  R.  v.Jarvis,  1  Burr.  148;  and 


(see  the  note  of  thrtt  case,   1    Hast,      see  a  full  report  of  the  case  from 


047,  note),  declared  himself  of  opi- 
nion  that  the  case  of  Bluet  v.  Needs 
could  not  bu  supported;  see,  how- 


MS.  note  of  Lord  Ashburlon,  1  East, 
643. 
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as  follows: — On  a  rule  to  show  cause  why  a  conviction 
for  using  a  gun  should  not  be  quashed,  the  objection  was, 
that  the  information,  as  set  forth,  did  not  allege  speci- 
fically that  the  defendant  was  not  owner  or  keeper  of  any 
forest,  chase,  park  or  warren.  It  was  argued  to  be  suffi- 
cient, if  the  want  of  those  qualifications  appear  in  any 
part  of  the  record ;  and  it  did  appear  by  the  evidence  as 
set  forth,  that  the  defendant  had  none  of  them.  Lord 
Mansfield: — "This  will  not  do;  the  defendant  can  be 
convicted  only  of  the  charge  in  the  information ;  and  that 
must  be  sufficient  to  support  the  conviction."  The  evi- 
dence, Mr.  J.  Ashhurst  said,  must  prove,  but  cannot 
supply,  any  defects  in  the  information  (g). 

It  is  obvious,  that  the  defendant's  want  of  the  necessary  Want  of  quali- 
qualifications  should  appear  to  have  existed  at  the  time  of  appea" a™"*« 
committing  the  offence,  and  should  be  alleged  in  such  a  time  of  offence 
manner  as  to  apply  to  that  time.     Accordingly,  in  one  of 
the  earliest  cases  upon  this  point,  a  conviction  on  33  Hen. 
8,  c.  6,  for  keeping  a  gun,  was  quashed,  because  it  was 
only  alleged  that  the  defendant  non  habuisset  100/.  per 
annum,  but  did  not  say  when ;  and  he  might  have  had  an 
estate  at  the  time  of  keeping  the  gun,  though  not  at  the 
time  of  the  conviction ;  it  should,  therefore,  have  been 
alleged,  that  the  defendant,  pr (edict,  die  et  anno,  had  not 
100/.  per  annum  (h}. 

These  determinations  agree  so  fully  in  the  same  doctrine, 
as  to  leave  no  doubt  of  the  conclusion  to  be  drawn  from 
them.  There  is,  however,  one  case,  which,  since  it  is 
appealed  to  in  the  arguments  of  some  of  the  former  cases, 
as  a  precedent  for  dispensing  with  a  specific  negative  of 
all  the  qualifying  circumstances  accompanying  an  offence, 
it  may  be  proper  to  notice  here  more  particularly,  for  the 
purpose  of  pointing  out  its  precise  effect. 

The  case  alluded  to  is  that  of  R .  v.  Theed,  which  was  a 
conviction  for  obstructing  an  excise  officer  in  the  discharge 

(g)  R.  v.  Wheatman,  Doug.  346.  (h)  R.  v.  Silcot,  3  Mod.  281. 
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of  his  duty.     The  stat.  8  Ann.  c.  9,  s.  10,  upon  which  it 
was  founded,  enacted  that  the  officer,  "  at  all  times,  by 
day  or  by  night,  and  if  in  the  night,  then  in  the  presence  of 
a  constable,  or  other  lawful  officer  of  the  peace,  be  per- 
mitted to  enter  the  house,  &c.  of  persons  employed  in 
making  candles  as  therein  mentioned ;"  and  by  s.  13,  a 
penalty  of  201.  is  imposed  upon  the  owner  obstructing 
such  entry.     In  the  present  case,  the  information  (i),  after 
stating  the  defendant  to  be  a  maker  of  candles,  and  the 
house  in  question  used  in  that  business,  set  forth,  that 
Caleb  Wilson,  being  then  and  there  an  officer  of  and  for 
the  duties  of  excise,  &c.  (properly  describing  him),  pur- 
suant to,  and  in  execution  of  the  power  to  such  officer 
given  by  the  said  statute,  upon  the  30th  of  Auyust,  at,  &c. 
did  lawfully  enter  into  the  said  house,  to  take  an  account 
of  the  quantity  of  candles  there  made.     The  information 
then  went  on  to  state  the  obstruction.     Upon  this  infor- 
mation, the  defendant  was  regularly  convicted  of  the  facts 
therein  contained.     Upon  the  conviction  being  removed 
into  the  Court  of  Queen's  Bench  by  certioruri,  Mr.  Lee, 
for  the   defendant,  took   an   objection,   that   it   did   not 
appear  that   the   entry  of  Wilson,  the   officer,  into  the 
house  was  lawful.     The  statute  requires  that,  if  the  entry 
be  in  the  night,  it  be  in  the  presence  of  a  peace  officer ; 
now   here   it  is  laid,   that  Wilson  entered   the  30^  of 
August,  but  not  said  whether  in  the  day  or  the  night; 
it  might  be  in  the  night,  and  then  it  was  not  lawful, 
because  it  is  not  said  to  be  in  the  presence  of  the  con- 
stable ;  and,  if  the  entry  was  not  lawful,  the  defendant 
was  not  guilty  of  an  offence  in  refusing  to  permit  him  to 
take  an  account,  &c.     To  this  it  was  answered,  and  held 
by  the  Court,  that  the  entry  is  laid  in  the  information  to 
have  been  made  lawfully,  and  it  does  not  appear  upon  the 
face  of  the  information  to  have  been  wrong,  and  there- 
fore the  Court  will  not  intend  that  it  was  so,  when  the 

(i)  See  the  conviction,  2  Ld.  Raym.  1375. 
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information  and  conviction  say  he  entered  lawfully.  If 
it  had  been  iinlawfully,  the  defendant  would  have  had 
the  benefit  of  his  defence  before  the  justices :  the  infor- 
mation pursued  the  clause  of  the  act.  The  conviction 
was  affirmed  (k). 

It  is  evident,  upon  consideration  of  this  case,  that  it  The  Court  will 
does  not  controvert  the  general  position  established  by 
the  foregoing  authorities,  as  to  the  necessity  of  specifying 
negatively  all  the  exculpatory  qualifying  circumstances 
annexed  to  the  offence.  The  case  adverted  to,  allowing 
that  it  remains  unimpeached  by  the  authorities  cited,  at 
the  most  only  proves  that  the  Court  will  not  gratuitously 
presume  a  fact  not  raised  by  anything  on  the  record,  for 
the  purpose  of  requiring  the  addition  of  some  qualifying 
circumstances.  A  lawful  entry  being  stated  generally  on 
the  30th  of  August,  the  Court  would  not,  without  any 
grounds,  and  contrary  to  the  ordinary  intendment  of  the 
words,  assume  the  entry  to  be  in  the  night,  merely  for 
the  sake  of  raising  the  objection  to  the  want  of  the  con- 
stable's presence.  If  the  entry  had  been  stated  to  be  in 
the  night  of  the  30th  of  August,  without  also  alleging 
that  it  was  in  company  of  a  peace  officer,  it  would  doubt- 
less have  been  bad. 

It  may  well  be  doubted,  however,  whether  it  is  not  now 
sufficient  to  negative  generally  the  qualifying  circum- 
stances of  an  offence,  especially  if  the  statute  uses  general 
terms  in  this  respect,  inasmuch  as  by  11  &  12  Yict.  c.  43, 
s.  14,  the  prosecutor  need  not  in  any  case  prove  the 
negative  of  exemptions,  exceptions,  provisions  or  condi- 
tions in  the  statute  on  which  the  information  is  framed ; 
but  the  defendant  is  to  prove  the  affirmative  thereof  in 
his  defence  if  he  would  have  advantage  of  the  same.  ~\Ve 
have  seen  that  this  course  was  adopted  in  practice  as  a 
general  rule  before  the  passing  of  this  statute  (I),  but  it 

(k)  R.  v.    Theed,   2    Lcl.    Raym.      ment,  R.  v.  Jarvis,  1  Burr.  148;  1 
1375;  S.  C.  shortly  reported,  1  Str.       East,  645,  note. 
608;  8  Mod.  319;    cited  in  argu-          (/)  dnte,  pp.  121  — 124. 
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was  subject  to  several  exceptions,  and  since  the  foregoing 
decisions  to  the  effect  that  the  exceptions  should  be  speci- 
fically negatived  in  the  convictions,  two  cases  have  oc- 
curred in  which  it  was  stated  to  be  sufficient  to  use  a 
general  negative,  where  the  proof  lay  on  the  other  side. 
It  is  true  that  one  of  these  cases  was  a  penal  action  and 
not  a  conviction,  between  which  a  distinction  has  been  said 
to  prevail  in  this  respect  (w),  but  the  ground  of  the  distinc- 
tion, it  is  submitted,  is  not  a  very  substantial  one,  and  the 
expressions  used  by  the  Court  seem  applicable  to  convictions 
as  well  as  to  actions.  Thus,  where  a  local  act  directed  that 
every  male  person  of  twenty-one  years,  residing  in  or  within 
three  miles  of  the  township,  and  rated  to  the  poor-rate  in 
the  amount  or  possessed  of  lands  of  the  value  therein 
mentioned,  should  be  a  commissioner,  and  subjected  to  a 
penalty  any  person  who  should  act  as  such  without  being 
duly  qualified,  and  enacted  that  in  such  action  the  proof 
of  qualification  should  lie  on  the  defendant ;  it  was  held 
sufficient  to  allege  generally  that  the  defendant  acted, 
"although  not  at  the  time  duly  qualified,"  and  that  it 
need  not  state  the  particulars  of  the  disqualification. 
Parke,  B.,  there  said,  "  The  penalty  is  given  for  the 
not  being  'duly  qualified.'  Is  it  not  sufficient  for  the 
plaintiff  to  allege  the  case  according  to  the  words  of  the 
act,  especially  as  the  onus  is  thrown  on  the  defendant  to 
prove  his  qualification"  (w)?  To  the  same  effect  is  the 
following  case.  The  stat.  4  Geo.  4,  c.  95,  s.  30,  enacts, 
that  if  any  collector  of  tolls  shall  "  demand  and  take  a 
greater  or  less  toll  than  he  shall  be  authorized  to  do  by 
virtue  of  the  powers  of  any  act  or  of  the  orders  and  reso- 
lutions of  the  trustees  or  commissioners  made  in  pur- 
suance thereof,"  he  shall  be  liable  to  a  penalty.  A 
conviction  under  this  section  stated  that  the  collector  did 
demand  and  take  the  toll  of  4d.  for  a  horse  and  cart,  for 
which  the  sum  of  6d.  was  payable,  the  said  toll  of  4c?. 

(m)  Ante,  p.  236. 

(w)  Cook  v.  Swijf,  14  M.  &  W.  235. 
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being  a  less  toll  than  he  was  authorized  to  take  by  virtue  of 
the  powers  of  any  act  or  of  the  orders  and  resolutions  of 
the  trustees  or  commissioners  of  the  said  road  made  in  pur- 
suance thereof,  contrary  to  the  statute.  It  was  held 
sufficient  without  setting  forth  the  powers  of  the  act  or 
the  orders  or  the  resolutions  whereby  the  toll  was  fixed, 
and  the  Court  said: — "The  question  really  is,  whether 
the  statute  uses  words  which  sufficiently  describe  an 
offence,  for  the  conviction  has  used  them,  and  we  think 

it  does When  the  offence  by  the  statute  is  the 

taking  more  or  less  than  any  statute  authorizes  or  any 
resolution  of  trustees,  it  is  sufficient  to  state  the  sum 
taken,  the  sum  legally  payable,  and  to  negative  generally 
that  any  less  sum  than  that  has  been  sanctioned  by 
statute  or  resolution.  It  should  seem  that  it  is  matter 
of  defence  to  produce  the  statute  or  resolution  that  does 
sanction  the  smaller  sum,  if  there  be  one  that  can  be 
produced  "(o). 

Notwithstanding  an  expression  which  fell  from  Mr.  J. 
Denisnn  in  R.  v.  Jarcis(p),  that  the  adjudication  as  well 
as  the  evidence,  when  the  latter  appeared  on  the  face  of 
the  conviction,  ought  to  negative  all  the  qualifications 
annexed  to  the  offence,  it  seems  to  have  been  afterwards 
the  received  opinion,  and  supported  by  practice,  that  it 
was  not  necessary ;  or  at  least  that  a  general  adjudication 
by  the  magistrate,  that  the  defendant  was  not  qualified, 
was  sufficient  ( q).  The  form  also  given  by  the  3  Geo.  4, 
c.  23,  removed  all  doubt  on  that  subject  and  rendered 
such  a  negative  allegation  wholly  unnecessary ;  and  now, 
the  qualifications  annexed  to  the  offence  should  be  nega- 
tived only  in  the  statement  of  the  offence  in  the  conviction. 

With  respect  to  the  kind  of  qualifications  necessary  to  Argumentative 

qualification 

(o)  Stamp  v.  Sweet  land  and  another,  (9)  See  R.  v.  Crowther,  1  T.  R. 

8  Q.  B.  13  ;  11  &  12  Viet.  c.  43,  s.  125,  and  the  following,  viz.,  4  T.  R. 

1*.  767;  7  Id.  250;  8  Id.  284;  Bosc. 

(  p)  Burr.  148.  3-5  ;  6  Wentw.  14. 

P.  R 


242 


THE  CONVICTION. 


not  to  be  nega-  be  negatived,  it  may  be  proper  to  remark,  that  the  rule 
applies  only  to  those  expressly  named;  and,  therefore, 
it  is  not  necessary  to  negative  a  mere  constructive  quali- 
fication. Thus,  in  a  conviction  on  5  Ann.  c.  14,  which 
expressly  mentioned  only  those  qualifications  specified 
in  22  &  23  Car.  2,  it  was  held  unnecessary  to  negative 
the  defendant's  being  lord  of  a  manor,  that  being  only  an 
inferred  or  argumentative  qualification,  collected  from  the 
stat.  5  Ann.  c.  14,  but  not  expressed  either  in  that  or 
22  &  23  Car.  2  (r). 

The  want  of  the  necessary  negative  averments  in  cases 
within  the  rule  is  not  merely  a  formal,  but  a  substantial, 
defect,  and  is  not  therefore  aided  by  a  provision  in  the 
statute,  that  the  conviction  shall  not  be  vacated  for  want  of 
form  (s).  And  it  is  demonstrated  by  the  foregoing  ex- 
amples that  the  allegation,  of  being  contrary  to  the  form  of 
the  statute,  will  not  cover  the  omission  of  any  material  cir- 
cumstances in  the  description  of  the  offence  (*);  for  those 
words  are  no  more  than  the  conclusion  of  law,  which  must 
be  warranted  by  sufficient  premises  (w). 

It  will  be  remembered  that  the  rule,  requiring  all  the 
exceptions  annexed  to  the  offence  to  be  negatively  set  out 
on  the  face  of  the  record,  was  stated  to  apply  only  to  such 
as  are  contained  in,  or  incorporated  with,  the  enacting 
clause  by  which  the  offence  is  created.  This  distinction 
is  sufficiently  marked  throughout  the  cases  already  ad- 


What  exemp- 
tions not  re- 
quired to  be 
negatived. 


(r)  R.  v.  Pickles,  1  Burr.  150. 

(s)  H.  v.  Jukes,  8  T.  R.  542. 

(/)  4  Burr.  2279;  1  Burr.  f>79; 
154,  155;  3  Mod.  280;  6  East, 
417;  in  all  which  the  convictions 
were  quashed  for  this  detect,  not- 
withstanding the  words  "  contrary  to 
the  form  of  the  statute;"  and  see 
Hamper's  case,  2  Hawk.  c.  25,  s.  10 ; 
Rook's  case,  Hardr.  20 ;  but  vide  1 
Str.  497;  Cro.  Eliz.  749;  Dy.  312. 
There  is  a  case,  It.  v.  Lammnx,  Skin. 
562,  where,  in  a  conviction  for 


keeping1  a  warehouse  for  low  wines, 
the  information  alleged  the  de- 
fendant to  be  a  common  distiller, 
of  which  there  was  no  evidence;  but 
the  adjudication  was,  that  he  be 
convicted  of  the  said  offence  against 
the  form  of  the  statute ;  and  the 
Court  seemed  to  think  it  was  well 
enough,  by  reason  of  those  words; 
for  it  should  be  intended  he  was  a 
common  distiller,  otherwise  it  would 
not  be  an  offence  ;  sed  cur.  adv.  vult. 
(K)  2T.  R.  222;  8  T.  K.  512. 
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dticed  in  support  of  the  rale  (ar),  in  all  of  which  it  is 
plainly  signified,  that  those  exemptions,  which  are  the 
subject  of  distinct  proviso,  being  matters  of  defence,  need 
not  be  noticed  in  the  charge  ;  inasmuch  as  the  absence  of 
these  does  not  form  a  constituent  part  of  the  offence,  but 
the  existence  of  them  is  a  matter  of  extenuation,  which 
the  party  accused  must  show  himself  entitled  to  by  way 
of  defence.  This  distinction  seems  to  be  now  clearly 
established,  notwithstanding  the  opinion  intimated  by 
Mr.  Serjeant  Hawkins  (y),  that  a  conviction  on  a  penal 
statute  ought  expressly  to  show  that  the  defendant  is  not 
within  any  of  its  provisoes. 

Therefore,  in  a  conviction  on  3  Car.  2,  c.  3  (z),  s,  2,  for  Exemptions  in 
keeping  an  alehouse  without  licence,  it  was  objected,  that 
the  act  contained  a  proviso  (s.  5)  exempting  persons  who 
have  been  punished  by  the  former  law  of  5  &  6  Edw.  6, 
c.  25  ;  and,  therefore,  that  the  fact  of  the  defendant  not 
having  been  proceeded  against  under  that  act  should  have 
been  averred.  The  objection  was  overruled,  because,  as 
it  was  said,  that  exemption,  coming  in  by  way  of  proviso, 
should  have  been  insisted  upon  in  defence.  It  appeared 
by  the  conviction,  that  the  defendant  was  asked  what  he 
had  to  say,  and,  therefore,  the  Court  said  it  was  reason- 
able to  presume  he  had  no  such  defence  to  make  (a). 

On  a  conviction  for  a  forcible  entry,  on  15  Rich.  2,  c.  2, 
and  8  Hen.  6,  c.  9,  it  was  objected,  that  it  should  appear 
by  the  conviction  that  the  defendant  had  not  been  three 
years  in  possession  (according  to  sect.  7  of  8  Hen.  6,  c.  9). 
But,  by  the  Court,  that  comes  in  by  way  of  proviso,  and  he 
that  would  have  the  benefit  of  it  must  plead  his  possession 
of  it  (b). 

(x)  See,  in  particular,  R,  v.  Jukes,  461 ;  2  D.  &  R.  Mag.  Ca.  126. 

8  T.  R.  542;   R.  v.  Pratten,  6   Id.  (y)  2  Hawk.  P.  C.  c.  25,  s.  113. 

559;    Wtlls  v.  Iggulden,  3  B.  &  C.  (z)  See  now  9  Geo.  4,  c.  61. 

188,  189,  per  Holroyd  and  Bayley,  (a)  R.  v.  Ford,  1  Str.  5-'. 4. 

J.J.;   1  East,  646;  4'D.  &  R.  260;  (6)    R.   v.    Layton,   1    Salk.    352; 

2   D.   &  R.   Mag.  Ca.  182;  5  M.  &  ride  2  Cro.  199. 
S.  206  ;  Ex  parte  Smith,  3  D.  &  R. 
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For  the  same  reason,  a  conviction  on  9  Geo.  2,  c.  23, 
s.  1,  for  retailing  gin  without  a  licence  was  held  to  be  good, 
without  an  averment  that  it  was  not  sold  to  be  used  in 
medicine,  which  is  allowed  by  the  distinct  provision  of 
sect.  12  (c). 

Under  this  head  may  be  placed  a  recent  decision  upon 
the  Smuggling  Act  (8  &  9  Viet.  c.  87).  The  2nd  section 
enacts,  that  any  vessels  therein  described,  which  shall  be 
found  within  certain  distances  of  the  coast  of  the  United 
Kingdom,  having  on  board  tobacco  not  being  in  a  cask, 
£c.  containing  300  Ibs.  weight,  &c.  or  any  tobacco 
stalks,  &c.  shall  be  forfeited ;  sect.  4  enacts,  that  nothing 
in  the  act  contained  shall  render  any  vessel  of  120  tons 
burden  liable  to  forfeiture  on  account  of  any  tobacco 
com  ing  from  certain  places  in  packages  of  certain  weights, 
&c. ;  sect.  50,  provides  for  the  imprisonment  of  persons 
found  to  have  been  on  board  vessels  liable  to  forfeiture  as 
before  mentioned.  It  was  held  by  Coleridye  and  Erie,  Js. 
(Lord  Denman  dubitante],  that  in  a  conviction  under 
sect.  50,  for  being  found  in  a  vessel  liable  to  forfeiture 
under  sect.  2,  as  having  on  board  prohibited  goods,  it  was 
unnecessary  to  negative  the  exemptions  in  sect.  4  (d). 
The  grounds  of  the  judgment  were,  that  the  exceptions 
were  not  referred  to  by  the  enacting  section,  but  that  they 
were  in  the  nature  of  a  limitation  upon  it,  that  the  4th 
section  was,  in  substance,  a  distinct  and  independent 
clause  of  exceptions,  and  therefore,  it  was  for  the  de- 
fendant to  bring  himself  within  it  by  way  of  defence ; 
that,  in  the  body  of  the  enacting  clause,  several  excep- 
tions were  contained,  which  must  be  negatived,  and  as 
these  were  separated  from  the  4th  section,  it  would  seem 
to  follow  that  the  latter  were  intended  to  be  matter  of 
defence,  and  that  the  exclusion  of  them  in  the  first  instance 
was  not  necessary  to  constitute  the  offence.  Mr.  Justice 
Erie  said,  that  he  thought  it  very  important  to  adhere  to 

(c)  R.  v.  Bryan,  2  Str.  1101. 

(d  )    Van  Boven's  case,  9  Q.  B.  669. 
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the  rule,  though  it  was  not  absolutely  universal,  that  ex- 
emptions in  a  distinct  clause  need  not  be  negatived. 

Consistentlv  also  with  this  doctrine,  it  is  held,  that  if  a  Exemptions  in 

*  .  _  .      subsequent  sta- 

subsequent  statute  make  an  exception  to  a  termer  one,  it  tute- 
is  incumbent  on  the  defendant  to  show,  by  way  of  defence, 
that  he  comes  within  the  exception.  For  example,  the 
stat.  22  Car.  2,  c.  1  (e),  prohibited  the  assembling  at  any 
conventicle,  or  meeting  for  religious  worship,  except  ac- 
cording to  the  liturgy ;  but  by  the  1  W.  &  M.  c.  18,  &».  1, 
3,  19,  persons  and  meetings  complying  with  certain  regu- 
lations were  declared  to  be  not  liable  to  the  penalties  of 
the  act  of  Car.  2.  It  was  resolved,  that,  in  a  conviction 
for  this  offence  on  the  22  Car.  2,  it  was  unnecesary  to 
negative  any  of  the  exemptions  in  the  stat.  of  1  "NY.  &  M. 
c.  18 ;  and  that  even  an  imperfect  enumeration  of  those 
exemptions  was  wholly  surplusage,  and  did  not  vitiate  (_/). 

So  we  have  seen  that,  in  convictions  on  the  former  game 
laws,  it  was  not  necessary  to  negative  the  "  being  lord  of  a 
manor,"  that  being  only  a  qualification  inferred  from  5 
Ann.  c.  14,  but  not  mentioned  in  22  &  23  Car.  2  (y). 

But  in  all  these  cases,  a  distinction  must  be  borne  in 
mind,  between  mere  exceptions  or  provisoes  not  incor- 
porated with  the  enacting  clause  and  those  circumstances 
which  form  a  constituent  part  of  the  offence,  and  are  in  the 
nature  of  a  condition  precedent  to  its  existence,  although 
occurring  in  a  subsequent  part  of  the  act  or  in  a  subse- 
quent statute  (A).  In  the  one  case,  the  character  of  the 
offence  is  altered  or  modified ;  in  the  other,  particular 
classes  or  circumstances  are  excepted  out  of  a  general 
enactment.  Thus,  a  local  act  for  paving  and  improving 
a  town  authorized  commissioners  to  pave  new  streets  and 
to  recover  the  expenses  thereof  from  the  owners  of  the 

(e)  Repealed   by   52   Geo.   3,  c.  2  D.  &  R.  Mag.  Ca.  182;  2  B.  & 

15.3.  C.  720;   Thibault  v.    Gibso*,   12  M. 

(/)  R.  v.  Hall,  1  T.  R.  320.  &  W.  88. 

(g)    1    Burr.    150,    153;    ante,  p.  (A)   See  Simpson  \.  R>a,iy,  12  M. 

2V2;  see  R.  v.   Turner,  5    M.  &    S.  &  \V.  736. 
206;  R.  \.Man,.,  4  D.   &    R.  260; 
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adjoining  land.  A  subsequent  section,  commencing,  "  pro- 
vided always  and  be  it  enacted,"  directed  "  that  before  the 
commissioners  should  cause  the  streets  to  be  paved  as 
aforesaid,  they  should,  in  the  first  place,  give  notice  to  the 
owner  of  every  house,  land,  &c.  adjoining  the  street,  re- 
quiring him  to  pave  the  same,  and  if  any  such  owner 
should  for  six  months  neglect  to  pave  pursuant  to  the 
notice,  then  it  should  be  lawful  for  the  commissioners  and 
they  were  thereby  required  to  cause  the  same  to  be  done, 
and  to  recover  the  expenses  from  such  owner  as  therein- 
before mentioned."  It  was  held,  that  the  giving  of  this 
notice  was  a  condition  precedent  to  the  commissioners 
themselves  paving  the  streets  and  charging  the  expenses 
on  the  owner  or  occupier,  and  that  it  must  be  averred  in 
the  declaration  in  an  action  brought  under  the  act  for  the 
recovery  of  such  expenses (i).  The  Court  did  not  ques- 
tion the  doctrine  of  that  class  of  cases  in  which  it  has 
been  held  that  an  exception  not  embodied  in  the  enacting 
clause,  but  forming  the  subject  of  a  distinct  proviso,  must 
be  pleaded  by  way  of  defence  by  the  party  relying  on  it, 
and  need  not  be  stated  -and  negatived  by  the  party,  whose 
case  rests  on  the  original  enactment,  but  said : — "  The 
question  here  is,  taking  both  clauses  together,  under  what 
circumstances  were  the  commissioners  entitled  to  maintain 
an  action  against  the  owner  for  his  share  of  the  expense  ? 
And  it  appears  to  us  clear  that  they  were  empowered  to 
do  so,  only  when  they  had  first  given  the  notice  to  the 
owner  requiring  him  to  do  the  work  himself.  The  first 
of  the  clauses  (the  82nd)  does,  it  is  true,  authorize  the 
commissioners  to  bring  the  action  without  imposing  any 
previous  condition.  But  the  next  clause  shows  clearly 
that  an  opportunity  is  first  to  be  given  to  the  parties  to  do 
the  work  for  themselves,  and  enacts  that,  in  default  of  their 
doing  so,  then,  which  certainly  means  then  only,  it  shall  be 
lawful  for  the  commissioners  to  recover  the  expenses  in 

(i)  Mayor,  <fc.  of  Sal  ford  v.  Jokers,  16  M.  &  W.  85  j  and  see  Taylor  v. 
Humph, ies,  34  L,  J.,  M.  C.  1. 
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such  manner  as  is  herein  (i.  e.  in  the  previous  clause)  men- 
tioned. This  clearly  makes  the  giving  the  notice  a  condi- 
tion precedent,  without  a  compliance  with  which  no  right 
of  action  can  arise ;  a  compliance  with  which,  therefore,  on 
general  principles  must  be  averred  by  the  plaintiffs" (A:). 

In  Simpson  v.  Ready  (1],  Mr.  Baron  Aider  son  said: — 
"  There  is  a  manifest  distinction  between  a  proviso  and  an 
exception.  If  the  exception  occurs  in  the  description  of 
the  offence  in  the  statute,  the  exception  must  be  negatived 
or  the  party  will  not  be  brought  within  the  description. 
But  if  the  exception  comes  by  way  of  proviso  and  does 
not  alter  the  offence,  but  merely  states  what  persons  are  to 
take  advantage  of  it,  then  the  defence  must  be  specially 
pleaded  or  given  in  evidence  under  the  general  issue 
according  to  circumstances."  And  in  Charlerv.  Greame(m), 
Lord  Denman  said : — "  The  distinction  may  be  between 
an  exception  and  a  proviso ;  the  distance  from  the  enacting 
part  cannot  be  very  important  ....  What  are  and  what 
are  not  the  same  sections  depends  upon  the  way  in  which 
the  statute  is  printed  (n) ;  what  is  in  the  same  clause  de- 
pends on  the  frame  of  the  sentence." 

(A-)  In  Clayton  v.  Kynaxlon,  2  Salk.  held  on  motion  in  arrest  of  judg- 
574,  Lord  Holt  said,  "  Where  the  ment,  that,  although  the  Municipal 
proviso  goes  by  way  of  defeasance,  Corporation  Act,  s.  53,  enacts  that 
it  must  be  pleaded  by  him  that  takes  no  such  action  shall  be  brought  ex- 
advantage  of  it,  but  this  is  not  so,  cept  by  a  burgess  of  the  borough,  it 
but  alters  the  sense  of  the  covenant  was  not  necessary  to  aver  in  the  de- 
by  explaining  and  tying  up  the  notice  claration  that  the  plaintiff  was  a 
to  a  particular  time,  which  would  burgess.  On  this  case,  however, 
not  have  been  understood  on  the  being  cited  in  the  Mayor  ofSalford  v. 
general  covenant,  by  which  means  Ackers,  16  M.  &  W.  88,  Alderson,  B., 
it  becomes  a  part  of  the  covenant,  said,  "  The  principle  stated  in  that 
so  that  you  must  plead  it  ac-  case  appears  to  be  correct,  but  I 
cordingly;"  see  also  Com.  Dig.  begin  to  doubt  whether  we  applied 
Pleader,  C.  76;  Ughlred's  case.  7  it  properly." 
Rep.  9  b. ;  Vavasour  v.  Ormrod,  6  B.  (711)  13  Q.  B.  226,  227. 
&  C.  430.  (n)  In  some  instances  the  legis- 

(l)   12    M.   &  \V.  736,    710,    this  lature  has  taken  notice  of  the  num- 

was  an  action  to  recover  a  penalty  bering  of  the  sections   of  statutes, 

for   acting    as    a    councillor    for    a  as  for  instance  in  stat  13  &  14  Viet, 

borough,   the    defendant   being  dis-  c.  61,  s.  1;  and  17  &  18  Viet.  c.  176, 

qualified  by  having  an  interest  in  a  s.    103    (Common     Law    Procedure 

contract  with  the  council,  and  it  was  Act,  1851). 
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In  Van  Seven's  case,  above  referred  to(o),  Lord  Denman 
seems  to  have  been  of  opinion  that  the  exceptions,  although 
not  incorporated  with  the  enacting  clause,  should  have  been 
negatived,  saying: — "  The  act,  which  is  made  the  subject 
of  conviction,  is  in  its  nature  one  which  may  be  perfectly 
innocent,  and  the  statute  itself  contemplates  that  it  may  be 
so  under  circumstances  pointed  out  in  sects.  2  and  4.  The 
description  of  the  offence  in  a  conviction  should  be  made 
complete.  I  am  aware  that  in  general  where  an  offence  is 
created  by  one  section  of  a  statute,  and  an  exemption  given 
by  another,  it  is  held  unnecessary  to  negative  the  ex- 
emption, but  it  does  not  follow  that  where  the  act  is  in  itself 
perfectly  indifferent,  it  is  not  necessary  to  state  all  that 
gives  it  the  character  of  an  offence."  The  majority  of  the 
Court,  however,  considered  that  prima  facie  an  offence  did 
appear  upon  the  conviction,  and  Mr.  Justice  Coleridye  de- 
livering judgment  (in  which  Mr.  Justice  Erie  concurred) 
said : — "  For  the  defendant,  it  has  been  argued  that  the 
general  rule  did  not  apply  Avhere  the  excepting  clause  did 
not  create  personal  exemptions,  but  introduced  limitations 
or  modifications  into  the  definition  of  the  offence ;  that  it 
was  essential  for  the  conviction  or  commitment  fully  to 
state  all  circumstances  constituting  an  offence,  and  that 
here  no  offence  was  stated,  because  it  could  not  be  con- 
tended that  merely  for  being  within  a  league  of  our  coast 
with  tobacco  stalks  on  board  every  foreign  vessel  was 
liable  to  forfeiture.  Set h  Turner's  case  (  p],  and  the  cases 
there  cited,  were  relied  on.  But  this  case  is  distinguishable. 
Supposing  that  there  was  no  such  clause  in  the  act  as  the 
4th,  it  might  seern  a  strong  thing  for  the  legislature  to 
Lave  passed  such  an  act ;  but  it  could  not  have  been  con- 
tended here,  that  a  vessel  brought  within  its  terms  was  not 
also  within  its  penalty.  It  is  clear,  therefore,  that  prima 
facie  an  offence  is  stated." 

(o)  9  Q.  B.  669  ;  ante,  p.  244.  (p)  9  Q.  B.  80. 
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Lastly,  the  conviction  must  contain  a  direct  statement  Specific  offence 
of  the  offence  specified  by  the  act  of  parliament,  and  not  not  evidence  ' 
merely  facts  amounting  to  a  presumption  of  guilt,  however  only- 
sufficient  such  facts  may  be  as  prima  facie  evidence  to  sup- 
port a  charge  for  the  specific  offence.  This  is  better  un- 
derstood by  the  following  case:  —  Conviction  on  8  Ann. 
c.  18,  s.  3,  for  selling  bread  under  the  assize  ((/}.  The 
charge  in  the  information^")  was.  that  the  bread  wanting 
so  much  weight  of,  &c.  was  bought  in  the  shop  of  the  de- 
fendant, a  common  baker.  The  Court  were  of  opinion, 
that  the  charge  ought  to  have  been  directly  of  the  sale  of 
so  much  bread  by  the  defendant.  It  is  true,  indeed,  the 
Court  said,  that  when  a  servant  sells  in  his  master's  shop, 
it  is  good  evidence  of  its  being  the  master's  bread  (s) ;  but 
still  it  is  but  evidence ;  and  it  is  a  constant  rule,  that  what 
is  but  evidence  cannot  be  laid  in  an  indictment  (r). 


SECT.  2. — Of  the  Adjudication  of  Punishment — As  to  the 
Form  of. 

AVe  are,  in  the  next  place,  to  consider  the  adjudication 
of  punishment  as  it  appears  recorded  upon  the  conviction. 

It  is  obvious,  from  what  has  been  stated,  that  the  adju-  Must  be  war- 
dication,  in  point  of  law,  must  be  such  as  the  premises 
warrant ;  for  though  the  conclusion  of  the  magistrate  as  to 
the  facts  is  absolute,  it  is  by  no  means  so  as  to  the  legal 
consequences  of  those  facts,  which  it  cannot  in  the  least 
alter  or  extend  (u). 

The  judgment  consists  of  two   parts,  viz.  the  adju- 

(?)  The  Queen  v.  Bradley,  10  Mod.  (*)  Ante,  p.  72,  as  to  informations 

155.  against  masters  for  the  acts  of  their 

(r)  Called  in  the  report  the  indict-  servants. 

nent ;    but  it  is    evident,    from   the  (u)  R.  v.  Smith,  1  East,  P.  C.  183; 

case  itself,    tliat    it   arose    upon    a  2  B.  &   P.  127 ;  see  R.  v.  Lammas, 

summary  conviction.  pu*t,  p.  251,  u.  (c). 
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dication  of  conviction,  and  the  sentence,  or  award  of 
punishment ;  to  which  may  be  added,  as  a  branch  of  the 
latter,  if  it  is  pecuniary,  the  distribution  of  the  penalty, 
and,  in  some  cases  also,  the  assessment  of  the  costs. 
These  will  be  treated  separately  in  their  order ;  but  first  it 
should  be  observed  that,  in  some  cases,  satisfaction  for  the 
wrong  done  may  be  awarded  without  the  infliction  of 
other  punishment  on  the  offender,  and  sometimes  the  in- 
formation may  be  dismissed  without  the  imposition  of  any 
penalty  or  payment  of  any  sum  whatever.  Thus  by  stat. 
24  &  25  Viet.  c.  96,  s.  108  (x),  on  a  first  conviction  under 
that  act,  the  justice  may,  if  he  think  fit,  discharge  the 
offender  upon  his  making  such  satisfaction  to  the  party 
aggrieved  for  damages  and  costs,  or  either  of  them,  as 
shall  be  ascertained  by  the  justice ;  and  by  the  stat.  18  & 
19  Viet.  c.  126,  s.  l(y),  and  26  &  27  Viet.  c.  103,  s.  1  (z), 
if  on  the  hearing  of  the  case  the  justices  are  of  opinion 
that  there  are  circumstances,  which  render  it  inexpedient 
to  inflict  any  punishment,  they  may  dismiss  the  person 
charged,  without  proceeding  to  a  conviction.  It  is  also 
provided,  by  24  &  25  Viet.  c.  100,  s.  44  (a),  that  they  may 
dismiss  an  information  for  an  assault,  if  they  deem  it  so 
trifling  as  not  to  merit  any  punishment. 

No  formal  style  There  is  no  formal  style  of  adjudication  necessary  in 
necessary.  convictions,  as  in  judgments  at  common  law.  It  is  enough, 
after  setting  out  the  charge,  if  it  be  said,  "  therefore  the 
defendant  (naming  him)  is  convicted  of  the  premises,  or  of 
the  offence,"  &c.,  followed  by  an  adjudication  of  the  for- 
feiture, without  the  formal  words,  "  therefore  it  is  con- 
sidered," &c.  (&).  It  has  also  been  held,  that  a  judgment 
in  these  terms,  viz.  (( that  J.  S.  (the  defendant),  accord- 

(x)  Criminal    Law    Consolidation  (z)  As  to  servants    taking    their 

Act    (Larceny),    and    also    by    the  masters' corn  to  feed  their  horses. 
Consolidation    Act   (Malicious    In-  (a)  Criminal    Law   Consolidation 

juries),  24  &  25  Viet.  c.  97,  s.  6(i.  Act  <  Offences  against  the  Person). 

(y)  Summary  jurisdittion  in  Lar-  (b)  R.  v.  Speed,  Carth.  502,  per 

ceny  Act;  see  ante,  p.  154-,  and  Ap-  curium;  and  S.  C.,  1  Ld.  Ray.  583. 
pendix,  tit.  "Larceny." 
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ing  to  the  form  of  the  statute,  is  convicted,"  is  a  suf- 
ficient adjudication  that  he  is  convicted  of  the  offence 
charged  (c). 

The  words,  "  that  the  defendant  is  convicted,"  were  held 
to  be  sufficient  in  a  conviction;  though  the  form  pre- 
scribed by  the  statute,  and  intended  to  be  pursued,  used 
the  words  "duly  convicted " (d). 

The  proper  words  to  be  used  now,  according  to  the 
form  given  by  the  11  &  12  Viet.  c.  43  (<?),  are,  "  A.  B.  is 
convicted  before  the  undersigned,  &c.,  for  that  he  [stating 
the  offence}.'1'' 

In  a  recent  case,  an  order  under  the  Metropolitan 
Building  Act,  1855,  requiring  the  owner  of  a  structure  to 
take  it  down,  was  held  to  be  invalid  upon  the  ground  that 
it  did  not  contain  any  adjudication  that  the  complaint,  on 
which  the  order  issued,  was  true  (/). 

Some  doubt  may  be  entertained  whether,  according  to  Judgment  of 
the  earlier  authorities,  it  was  thought  indispensable  that    "e 
the  judgment  should  contain  in  form  an  adjudication  of 
forfeiture,  as  well  as  of  conviction  (g);  but  it  is  superfluous 
to  examine  into  those  authorities  on  either  side,  since  it 
is  now  fully  established  that  the  judgment  must  contain 
both;  and  the  form,  also  prescribed  by  the  11  &  12  Viet. 

(c)  R.  v.   Thompson,  2  T.  R.  18.  (/)  Labalmondiere  v.  Front,  1  EL 
A  case  is  reported  relative  to  a  con-  &  El.  ,'527  ;  28  L.  J-,  M.  C.  155. 
viction  of  one  as  a  common  distiller,  (g)  In  the  report  of  the  case  of 
on  the  statute  3  \V.  &  M.  c.  15,  for  R.    v.    Chandler,   as    represented    in 
keeping  a  private  warehouse  for  low  Salk.  378,   it  is  said   to  have  been 
wines,  in   which    the    effect  of  the  resolved   that   ideo  consideratum   est 
words    in     the    adjudication,    "  ac-  quod  convictus  est,  without  quudforit 
cording  to  the  form  of  the  statute,"  facial,  is  enough;  but  in  the  more 
is  said  to  have  been  carried  so  far,  full,  and  apparently  more  accurate, 
as  to  supply  the  want  of  evidence  report  of  the  same  case,  1  Ld.  Ray. 
of  the   defendant  being  a   common  583,  the  objection  made  and  over- 
distiller,    which    was    necessary    by  ruled  is  said  to  have  been,  that  the 
the  act,    R.  v.  Lammas,   Skin.  562.  judgment  was  "quod  forit  facial," 
It  appears,  however,   by  the  report  without    the    formal    words,    "  ideo 
itself,   that  no  judgment  was  given  consideration  est;"  which   the  Court 
in  the  case.     Mr.  Boscawen  notices  held  to  be  well  enough.     The  same 
the  case,  with  a  quaere  if  it  be  law  :  case  is  reported,  5  Mod.  446,  where 
Bosc.  109,  1 10.  the  objection  taken  is  stated  to  have 

(d )  R.  v.  Jefferies,  4  T.  R.  768.  been,  that  it  was,  "forts  facit,"  in- 
(<•)  See  ante,  p.  184.  stead  of  "fort*  fecit." 
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c.  34,  after  the  adjudication  of  the  conviction,  adds, "  and  I 
adjudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and 

pay  the  sum  of  £ ,  to  be  paid  and  applied  according 

to  law"  (h).  A  conviction  for  deer-stealing  was  quashed, 
because  it  was  only  convictus  est,  without  "  quod  foru 
faciat'"(i)i  for,  though  the  penalty  was  both  ascertained 
and  distributed  by  the  act  (3  &  4  W.  &  M.  c.  10),  and 
that  was  relied  on  as  an  argument  in  support  of  tho 
formality  of  the  judgment  (k),  the  Court  said  it  was  like  ;i 
verdict  without  a  judgment :  -that,  although  the  act  fixed 
the  penalty,  there  must  be  a  judgment  to  levy  it;  for 
every  execution  must  be  founded  upon  a  previous  judg- 
ment ;  and  that  all  the  precedents  were  so. 

It  is  apparent,  as  well  from  a  consideration  of  the  act 
alluded  to  as  from  the  reasons  assigned  for  this  judgment, 
which  has  been  repeatedly  recognized  and  confirmed 
since  (l\  that  the  judgment  of  forfeiture  was  indispensable, 
even  before  the  11  &  12  Viet.  c.  43,  although  all  the 
penal  consequence  of  the  judgment  were  strictly  defined  by 
the  statute  creating  the  offence ;  for  the  statute  of  3  &  4 
W.  &  M.  c.  10,  as  it  is  observed  by  Mr.  J.  Wilmot  (I),  in 
commenting  upon' the  case,  not  only  makes  the  penalty 
certain  of  201.  for  every  offence,  but  appropriates  the 
distribution  of  it  likewise. 

The  same  point  is  decided  in  a  later  case  upon  the 
authority  of  the  foregoing.  This  arose  upon  a  convic- 
tion for  killing  two  hares,  under  the  former  statute  of 
1  Jac.  1,  c.  27.  The  judgment  was,  "that  the  defendant 
be,  and  he  is  hereby  convicted,  &c.,  according  to  the  form 
of  the  statute,"  but  no  award  of  any  penalty.  The 
punishment  was  fixed  by  the  statute,  viz.  20s.  for  each 
hare,  and,  unless  that  was  forthwith  paid,  commitment 
for  three  months.  Another  question  which  might  have 

(h)  The  form  prescribed  by  3  Geo.  (1)  Per  Wilmot,  J.,  R.  v.  I'ipont, 

4,  c.  23,  was  to  the  like  effect.  2  Burr.  1166;  and  R.  v.  Harris.  7 

(i)  R.  v.  Hawks,  Str.  858;  1  Bar-  T,  R.  238;  see  R.  v.  Payne,  4  D. 

nardis,  300.  &  R.  72;  2  D.  &  R.  Mag'.  Ca.  IM; 

(k)  S.  C.,  Fitz.-Gib.  124.  pust,  tit.  Commitment. 
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arisen,  viz.  whether  the  statute  was  still  in  force,  was 
waived;  the  Court  being  clearly  of  opinion,  that  the 
conviction  could  not  be  supported,  for  want  of  an  ad- 
judication of  the  penalty.  Lord  Kenyan,  recapitulating 
the  case  of  /?.  v.  Vipont  (m),  said,  that,  notwithstanding 
some  old  cases  (ti),  the  judgment  is  an  essential  part  in 
every  conviction,  let  the  punishment  be  fixed  or  not ;  and 
so  it  was  held  on  the  statute  for  dear-stealing,  though  the 
penalty  there  was  certain  (o). 

If  an  express  adjudication  of  the  penalty  be  necessary  Where  discro 
where  it  is  fixed  by  the  statute  itself,  it  must  be  still  more  t! 
indispensable  where  the  punishment  is  discretionary; 
for  in  that  case  the  conviction  is  manifestly  imperfect,  and 
inefficient  without  it.  Accordingly,  it  was  so  held  in  the 
case  which  arose  on  the  following  proceeding: — The 
defendants,  Elucell  and  other*,  were  convicted  on  view  by 
three  justices  for  a  forcible  detainer,  and  were  committed 
"  till  they  should  pay  a  fine  to  the  king."  The  warrant 
of  commitment  being  brought  up  by  habeas  corpus,  the 
Court  refused  to  enter  into  the  consideration  of  it,  till  the 
conviction  itself  was  in  Court ;  which  being  brought  up 
by  certiorari,  the  judgment  therein  appeared  as  follows : 
"  that  the  said  E.  Elicell,  &c.  are  convicted  of  the  said 
forcible  entry,  according  to  the  form  of  the  statute,"  &c. 
It  then  awarded,  that  they  be  committed  "  quousque 
fnem  fecerint  pro  off'ensis  suis  preedictis."  The  warrant  of 
commitment  therefore  being  till  the  payment  of  a  fine, 
which  had  not  been  assessed,  the  defendants  were  dis- 
charged from  the  commitment,  and  the  conviction  was 
quashed  (p). 

So,  in  a  conviction  on  the  former  statute  of  12  Geo.  1, 
c.  34(</),  prohibiting  unlawful  combinations  among  work- 

(»)  See  next  page,  note(r).  2  Str.  794. 

(n)  Salk.  371,  383,  had  been  (g)  This  statute  is  repealed  by 

cited  ;  but  see  note  (g),  ante,  p.  tbe  5  Geo.  4,  c.  95.  And  see  now 

251.  5  Geo.  4,  c.  129 ;  and  1  Deac.  Crim. 

(o)  R  v.  Harris.  7  T.  R.  238.  L.  253. 

(p)  R.  v.  Elwell,  2  Ld.  Ray.  1514; 
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men,  and  inflicting  imprisonment  at  the  discretion  of  the 
justices,  the  conclusion  was,  "  Thereupon  the  aforesaid 
«/.  V.,  &c.,  are  convicted  before  us  for  unlawfully,  &c. 
(stating  the  offence),  contrary  to  the  acts  of  parliament  in 
that  case  made  and  provided."  The  Court  declared  that 
the  conviction  was  clearly  bad,  for  want  of  any  judgment 
of  the  forfeiture.  They  said,  a  conviction  is  equal  to  a 
verdict  and  judgment;  but  that  this  was  a  verdict,  without 
a  judgment  (r). 

Where  a  commitment  under  the  Master  and  Servants 
Act  (4  Geo.  4,  c.  34,  s.  3),  merely  adjudged  the  complaint 
to  be  true,  and  then  convicted  the  defendant  of  the  offence 
and  commanded  the  keeper  of  the  house  of  correction  to 
receive  him,  to  remain  and  be  held  to  hard  labour  for  a 
certain  time ;  it  was  held  to  be  bad,  and  the  defendant 
was  discharged  from  custody,  as  it  did  not  adjudge  any 
imprisonment  (5).  Where  in  a  conviction  under  3  Geo.  4, 
c.  126,  s.  41  ( General  Turnpike  Act),  it  was  adjudged 

(r)  R.  v.  V/potit,  2  Burr.  1163,  1  Geo.  1,  c  48),  as  where  it  is 
where  Mr.  J.  Wilmot,  in  giving  his  pecuniary;  and  is  cited  for  that 
judgment,  says,  that  a  case  occurred  purpose  by  Mr.  J.  Wilmot,  2  Burr. 
(R.  v.  AAtvK,  Trin.  9  Geo.  1)  on  the  1166  It  is  singular,  therefore,  con- 
statute  1  Geo.  1,  c.  48,  for  destroying  sidering  the  usual  accuracy  of  Mr. 
fruit  trees,  in  which  the  judgment  Boscawen,  that  in  the  statement  of 
was  only,  idea  consideration  est  quod  that  case,  as  referred  to  by  him,  p. 
convictus  est ;  and,  though  that  point  118,  whi.ch  appears  by  the  marginal 
was  not  then  decided,  it  appears  to  note  to  be  cited  from  8  Mod.  175, 
have  been  the  sense  of  the  Court,  it  should  be  represented  as  having 
that  the  conviction  was  bad  on  that  been  held,  that  since  there  was  no 
account;  R.  v.  AsMon,  2  Burr.  1166.  forfeiture  for  the  offence,  idea  con- 
Lord  Kenyon,  7  T.  R.  238,  remarks,  sideratum  est  quod  convictus  est  was 
that  the  case  is  reported  in  Modern  sufficient;  and  so  far  from  the  case, 
Cases  (8  Mod.  175),  but  is  there  as  reported  in  8  Mod.  175,  being 
totally  mistaken,  as  nine  in  ten,  he  contrary  to  the  quotation  of  it  by 
says,  in  that  book  are.  The  report  Mr.  J.  Wilmot,  as  intimated  in  a 
alluded  to,  however,  is  very  con-  note  by  the  same  learned  writer,  p. 
sistent  with  what  is  laid  down  in  the  122,  it  will  appear  upon  exami- 
cases  cited  ;  for  it  is  said,  "  The  nation  to  agree  with  it  very  exactly. 
Court  seemed  clear  to  quash  the  The  volume  above  alluded  to  (8 
conviction,  for  there  ought  always  Mod.)  was  severely  condemned  by 
to  be  a  judgment  '  quod  ft/ris  facial,'  the  Court  in  R.  v.  Williams,  1  Burr, 
or  '  quod  committatur ;'  for  the  act  386 ;  and  R.  v.  Harrison,  3  Id. 
gives  no  pecuniary  penalty."  That  1326. 

case,  therefore,  is  an   authority  for          (s)  Re   Hammond,   9   Q.    B.  92  ; 

requiring  the  same  adjudication  of  and  see  the  observations  upon  that 

punishment,  where  it   is   corporeal  case  in   Re  Geswood,   2   El.  &   Bl. 

only  (for  such  was  the  case  under  952. 
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according  to  the  form  given  by  the  statute  that  the 
defendant  should  forfeit  a  certain  sum  for  his  offence,  it 
was  holden  sufficient,  without  adjudging  payment  of  that 
sum  (£). 

In  the  absence  of  express  authority,  justices  have  no 
power  to  postpone  the  time  of  paying  a  sum  of  money 
awarded  by  them,  or  to  make  it  payable  by  instalments(ic). 

The  same  rule,  requiring  an  express  adjudication  of  the  Where  punish- 
penalty,  applies  to  convictions  upon  those  statutes  which 
ns>ign  a  corporeal  punishment  only,  as  well  as  upon  those 
by  which  the  penalty  is  pecuniary  (v) :  and  where  whipping 
is  part  of  the  sentence,  the  number  of  the  strokes  must  be 
specified  (x). 

And  in  awarding  the  punishment,  whether  pecuniary  or  Where  convSc- 
corporeal,  the  magistrate  should  be  careful  not  to  exceed  """' 
the  authority  given  him  by  the  statute  (y),  for,  as  we  have 
seen,  a  conviction,  if  bad  in  part  is  wholly  bad,  and  in 
this  respect  differs  from  an  order  (z).  Where  the  late 
overseer  of  a  parish  was  convicted  by  two  justices,  under 
stat.  17  Geo.  2,  c.  38,  upon  complaint  of  the  succeeding 
overseers,  for  refusing  and  neglecting  to  deliver  over  to 
them  a  certain  book  belonging  to  the  parish,  called  The 
Bastardy  Ledger;  and  the  justices,  after  finding  him  guilty 
thereof,  proceeded  to  adjudge  "  that  for  his  offence  afore- 
said "  (that  is,  in  not  delivering  over  the  particular  book, 
called  The  Bastardy  Book),  "  he  be  forthwith  committed 
to  the  common  gaol  at  S.,  to  be  safely  kept,  until  he  shall 
have  yielded  up  all  and  every  the  BOOKS  concerning  the  said 
office  of  overseer  belonging  to  the  said  parish;  the  Court 

(/)  Barnes  v.  White,  1  C.  B.  192.  (y)  See  Reg.  v.  Barton,  13  Q.  B. 

(n)  Parker  v.  Boughey,  3  E.  &  S.  389  ;    and    Barton   v.  Brickuell,  Id. 

43;  31    L.  J.(  M.  C.  272.     By  24  393,  where    the   conviction    impro- 

,\    :')  \  ict.  c.   97,  s.    52,  a  justice  perly  adjudged  the   offender  to  be 

may  appoint  a  time  for  payment  of  placed  in  the  stocks  in  default  of 

the  penalty.  payment  of  the  costs  as  well  as  of 

(o)  R.   v.   Hpotit,  2   Burr.  1163;  the  penafty. 

ft.  v.  Athton,  8  Mod.  175  ;   1  Sess.          (z)  Ante,  p.  17/  ;  see  also  Curelon 

Caa.  346.  v.  Tlie  Queen,    1    B.  &    S.  208 ;    30 

(*)  2J  Viet  c,  18.  L.  J.,  M.  C.  149,  152. 
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held  the  conviction  void,  as  to  the  adjudication  respectim;; 
the  imprisonment,  for  excess, — the  same  extending  beyond 
what  was  previously  required  of  the  person  convicted.  And 
they  further  held,  that  a  warrant  of  commitment  founded 
on  this  conviction,  and  directing  the  gaoler  to  keep 
him  in  the  terms  of  the  adjudication,  was  void  in  toto, 
for  which  trespass  and  false  imprisonment  would  lie 
against  the  justices,  although  the  conviction  had  not 
been  quashed  (a). 

In  a  conviction  against  four  defendants,  they  were  each 
adjudged  to  forfeit  and  pay  a  sum  of  money,  and  if  the 
said  sums  were  not  paid,  each  of  the  defendants  making 
default  was  to  be  imprisoned  for  one  month,  unless  the  said 
sums  and  the  costs  of  conveying  to  the  gaol  each  of  them 
making  default  should  be  sooner  paid.  It  was  held  that 
the  terms  of  the  conviction  made  each  defendant  liable  to 
be  imprisoned  until  he  had  paid  the  penalty  and  costs, 
not  only  of  himself,  but  the  other  defendants,  and,  there- 
fore, that  there  was  an  excess  of  jurisdiction.  It  was 
also  held  not  to  be  a  case  for  amendment  under  12  &  13 
Viet.  c.  45,  s.  7  (b). 

So,  where  a  commitment  under  the  Master  and  Servants 
Act  (4  Geo.  4,  c.  34),  required  the  keeper  to  receive  the 
defendant  into  custody,  there  to  remain  and  be  corrected, 
and  held  to  hard  labour  for  one  month,  the  Court  held  it 
to  be  bad  as  authorizing  a  punishment  not  warranted  by 
the  statute,  which  imposes  only  imprisonment  with  hard 
labour  (c).  It  was  said  arguendo  that  correction  was  to 
be  understood  of  a  correction  by  whipping  (d),  and  Lord 

(a)  Groome  v.  Forrester,  5  M.  &  c.  43,  there  would    not  have  been 

S.  314;  and  see  R.  v.   Payne,  4  D.  any  objection  on  this  ground." 
&  R.  72;  2  D.  &  R.   Mag.  Ca.  169;          (c)   Wood  v.  Fenwick,  10  M.  &  W. 

see    now  11   &   12  Viet.  c.  44,  s.  2 ;  195.     It  also  varied   from  the  con- 

and  post,  tit.  Commitment,  and  ac-  viction,   which  had  been  drawn  tip 

tion  against  Justices.  in  accordance  with  the  statute;  sec 

(ft)  R    v.    Criflland,   7    E.    &    B.  R.  v.  Cautnagh,  1  Dowl.  N.  S.  547; 

853;  27  L.  ,T.,  M.  C.  28,  in  which  and   Re   Nesbilt,    14   L.  J.,   M.   C. 

Lord  Campbell,  C.  J.,  said,  "  If  the  30. 

conviction  had   followed  the  direc-          (d )  See  R.  v.  Hoaeason,  14  Kast, 

tions  in  sect.  23  of  11   &  12  Viet.  003,  where  it  was  so  held. 
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Alinger,  C.  B.,  said  "  It  is  clear  the  being  '  corrected ' 
moans  something  beyond  the  hard  labour,  whether  by 
whipping  or  otherwise,  and  so  is  out  of  the  statute." 

The  justices  need  not  upon  the  conviction  adjudge,  that 
if  the  penalty  be  not  forthwith  paid,  the  offender  shall  be 
committed,  £c. ;  but  may,  after  affirmance  of  the  conviction 
upon  appeal,  commit  the  offender  for  refusing  to  pay  the 
penalty  (e).  The  form  now  in  use  under  11  &  12  Viet, 
c.  43  (/),  where  the  penalty  is  to  be  levied  by  distress, 
states  that  if  the  penalty  and  costs  be  not  paid  forthwith 

[or  on  or  before next]  the  same  are  to  be  levied  by 

distress,  and  in  default  of  sufficient  distress,  the  defendant 
is  to  be  imprisoned. 


SECT.  3. — Of  including  several  Offences  and  Penalties  in 
one  Judgment. 

There  seems  formerly  to  have  been  no  objection  to 
including  in  one  conviction  several  distinct  offences  and 
penalties  of  the  same  kind. 

A  conviction  on  the  former  game  laws  stated,  as  well 
in  the  information  as  the  evidence,  that  the  defendant,  on 
throe  several  days  separately  specified,  kept  and  used  steel 
traps,  &c.  to  destroy  game ;  the  judgment  was,  that  "  he 
is  convicted,  and  for  his  several  offences  aforesaid  hath 
forfeited  the  sum  of  51.  for  each  offence,  making  together 
the  sum  of  1 51.,  to  be  distributed  as  the  statute  directs." 
A  doubt  was  raised,  whether  the  defendant  could  legally 
be  convicted  of  more  than  one  penalty  in  the  same  con- 
viction; and,  at  all  events,  it  was  contended,  that  the 
adjudication  should  distinguish  more  precisely  the  number 
of  penalties  of  which  he  was  convicted.  But  Lord  Kenyan  Several  penal- 
declared,  there  was  no  objection  that  the  defendant  had  fies,  ™"X  ?ot  be 

included  in  one 

(0  R.  v.  Helps,  3  M.  &  S.  331 5          (/)  Sched.  (I.  1);  see  the  forms 
11  &  12  Viet.  c.  43,  B.  27  j  see  post,      in  the  Appendix, 
tit  Commitment 

P.  S 
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conviction  un- 
less there  be 
but  one 
offence  with  a 
cumulative, 
but,  in  fact, 
single,  penalty. 


Several  acts. 


Or  offenders. 


On  different 
days. 


been  convicted  of  several  penalties,  which,  he  said,  was 
the  constant  practice  in  actions,  and  not  unfrequent  in 
convictions;  and  that  the  word  convicted  applied  to  the 
several  offences  charged  and  proved;  and,  taking  the 
Avhole  adjudication  together,  it  was  evident  enough  that 
the  words,  "  for  his  several  offences  aforesaid,"  meant  the 
three  offences  charged^).  It  is  now  enacted  by  11  &  12 
Viet.  c.  43,  s.  10,  that  every  complaint  shall  be  for  one 
matter  of  complaint  only  and  not  for  two  or  more  matters 
of  complaint;  and  every  information  shall  be  for  one 
offence  only  and  not  for  two  or  more  offences ;  but  it  has 
been  decided  since  this  statute,  that  the  swearing  of 
several  profane  oaths  on  one  and  the  same  occasion  is 
only  one  offence,  although  the  offender  is  liable  to  a 
penalty  for  each  oath,  and,  therefore,  the  several  penalties 
in  such  case  may  be  included  in  one  conviction  (Ji). 

When  several  acts  are  charged  to  have  been  committed, 
it  must  depend  upon  the  construction  of  the  statute  to 
which  they  refer,  whether  distinct  penalties  are  incurred 
and  ought  to  be  awarded  for  each,  or  whether  the  several 
acts  form  but  one  aggregate  offence,  and  require  but  one 
penalty. 

The  same  question  is  also  often  to  be  determined,  in 
regard  to  the  acts  of  joint  offenders,  who  may  in  some 
cases  be  liable  to  separate  penalties,  sometimes  to  one 
collective  penalty  (z). 

1.  As  to  offences  consisting  of  several  acts:  if  distinct 
and  complete  acts  are  committed  on  different  days,  such 
as  the  killing  game  on  each  day,  no  ambiguity  can  arise ; 
for  under  such  circumstances,  it  is  clear  that  the  offences 
are  distinct  and  subject  to  separate  penalties,  as  in  the 
case  just  referred  to.  But  the  ambiguity  arises  upon  a 
repetition  of  similar  acts,  in  pursuance  of  one  object,  on 
the  same  day. 

(g)  R.  v.  Swallow,  8  T.  R.  284,  (»)  See  Re  Hartley,  31  L.  J.,  M. 

28(j;  and  see  R.  v.  Scott,  4  B.  &  S.  C.  232.  As  to  joining  several  of- 

-368 ;  33  L.  J.,  M.  C.  15.  fenders  in  one  conviction,  see  R.  v. 

(h)  R.  v.  Scott,  4  B.  &  S.  368;  Cridland,  7  E.  &  B.  853;  27  L.  J., 

33  L.  J.,  M.  C.  15.  M.  C.  28 ;  and  ante,  p.  73. 
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AYith  regard  to  cases  of  this  description,  no  general 
rule  can  be  laid  down ;  but  the  law  in  each  case  must 
be  determined  by  the  nature  of  the  offence,  and  the 
manner  in  which  the  particular  statute  applicable  to  it  is 
worded  (A). 

In  the  following  cases  it  has  been  decided,  that  on  the  On  same  day- 
former  statute  5  Anne,  c.  14  (/),  the  killing  several  hares 
on  the  same  day  incurred  only  one  forfeiture.  a 

Thus  a  conviction  super  prcemissis  for  three  penalties  of 
51.  each,  on  5  Anne,  c.  14,  s.  4,  for  killing  three  hares, 
was  held  to  be  bad,  where  it  appeared  that  all  was  done 
on  the  same  day;  for  the  statute  did  not  give  51.  for 
every  hare,  it  being  all  but  one  offence  (m). 

The  following  case,  to  the  same  effect,  more  explicitly 
points  out  the  distinction  between  acts  on  different  days, 
and  those  on  the  same  day.  Conviction  on  5  Anne,  c.  14, 
s.  4.  One  exception  was,  that  the  defendant  was  charged 
with  so  many  five  pounds,  as  he  killed  hares.  The  Court 
was  of  opinion,  that  the  offence,  for  which  the  statute 
gave  the  forfeiture,  was  the  keeping  dogs  and  engines, 
not  killing  the  hares.  They  said,  "  Killing  never  so 
many  hares  on  the  same  day  is  but  one  offence ;  but  if 
a  man  keep  dogs  and  hunt  several  days,  and  kill  hares, 
and  it  be  laid  severally,  distinguishing  the  days,  the 
offence  is  severed,  and  he  shall  forfeit  51.  for  each"(n). 
This  is  agreeable  to  the  doctrine  acted  upon  in  the  case 
of  R.  v.  Swallow,  before  cited  (o).  And  Lord  Mansfield, 
hi  a  case  before  him(p),  mentioned  it  as  an  established 

(£)  If  a  parent  is  convicted  gines,  to  kill  and  destroy  the  game, 
under  16  &  17  Viet.  c.  100,  ss.  2  and  shall  thereof  be  convicted  upon 
and  9,  for  neglecting  to  have  his  the  oath  of  one  or  two  credible  wit- 
child  vaccinated,  no  further  pro-  nesses,  by  the  justice,  &c.  the  per- 
ceedings  can  be  taken  against  him  son  or  persons  so  convicted  shall 
although  his  child  remain  unvac-  forfeit  the  sum  of  51." 
cinated;  Pitcher  v.  Stafford,  33  L.  J.,  (m)  Marriott  v.  Shaw,  Com.  Rep. 

.  C.  113.  274  ;  R.  v.  Swallow,  8  T.  R.  286. 

(/)  The  words  of  the  statute  were,          (n)  R.  v.  Matthews,  10  Mod.  27. 
"  If  any  person  or  persons  not  qua-          (o)  Ante,  p.  258. 
lified,  &c.   shall   keep  or   use  any          (p)  Crepps  v.  Burden,  Cowp.  640 ; 

greyhounds,    setting    dogs,    hayes,  1  Smith's  L.  C.  378. 
lurchers,  tunnels,  or  any  other  en- 

s2 
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point,  that  killing  more  hares  than  one  on  the  same  day 
is  only  one  offence.  When  it  was  said,  therefore,  in  the 
case  of  R.  v.  Gage  (g~),  that  a  conviction  for  using  a  grey- 
hound in  killing  four  hares,  per  quod  he  forfeited  201. , 
passed  unobjected  to  on  this  ground,  it  may  be  presumed, 
since  nothing  appears  in  the  report  to  contradict  the 
supposition,  that  the  acts  were  laid  on  different  days. 

In  like  manner,  though  either  the  fact  of  keeping  and 
using  a  setting  dog  for  destroying  game,  or  of  keeping 
and  using  a  gun  for  the  same  purpose,  was  a  breach  of 
the  statute,  yet  if  a  conviction  stated  that  the  defendant, 
on  a  certain  day,  kept  and  used  a  certain  setting  dog, 
and  also  a  certain  engine  called  a  gun,  for  destroying 
game,  the  adjudication  could  only  be  for  a  single  penalty; 
for  going  in  pursuit  of  game  with  a  dog  and  gun  on  the 
same  day  was  but  one  offence  (r). 

So,  on  the  statute  29  Car.  2,  c.  7,  which  enacts  that  no 
tradesmen,  &c.  shall  do  or  exercise  any  worldly  labour, 
business  or  work,  of  their  ordinary  calling,  on  the  Lord's 
Day;  it  has  been  held,  that  only  one  penalty  can  be 
incurred  by  a  baker  for  the  exercise  of  his  calling  on  the 
Lord's  Day,  though  it  consisted  in  separately  selling  a 
number  of  different  loaves  (s). 

The  question,  whether  several  acts  committed  on  the 
same  day  make  the  offender  liable  to  distinct  or  cumu- 
lative penalties,  was  much  discussed  in  a  case  arising  on 
the  statute  12  Geo.  2,  c.  36,  which,  though  it  relates  to 
an  action,  and  not  to  a  conviction,  affords  a  doctrine 
applicable  to  both.  That  act  makes  it  unlawful  for  "  any 
person  to  bring  into  this  kingdom,  for  sale,  any  book  or 
books  first  composed,  and  printed,  and  published  in  this 
kingdom,  and  reprinted  in  any  other  country,"  and  de- 
clares, "that  if  any  person  shall  import,  or  shall  sell, 

(2)  Str.  546.  and  see  Deac.  on  Game  Law,  p.  13. 

(r)  R.  v.  Lovet,  7  T.  R.  152.  All  (s)  Crepps  v.  Durden,  Cowp.  740; 

the  former  acts  relating  to  game  1  Smith's  L.  C.  649;  and  see  Wray 

are  repealed  by  the  1  Will.  4,  c.  32 ;  v.  Take,  12  Q.  B.  499. 
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publish  or  expose  to  sale,  any  such  books,  knowing  them 
to  have  been  so  reprinted,  every  such  offender,  besides 
forfeiting  the  said  book  or  books,  shall  forfeit  the  sum  of 
five  pounds,  and  double  the  value  of  every  book  which  he 
shall  so  knowingly  sell,"  &c.  In  an  action  for  penalties 
under  this  act,  it  was  held  that  two  penalties  were  reco- 
verable for  selling  two  books  on  the  same  day,  provided 
the  sales  were  distinct  (/). 

In  an  action  for  penalties  under  the  London  Coal  Act 
(1  &  2  Will.  4,  c.  Ixxvi.,  s.  57),  whereby  a  penalty  not 
exceeding  51.  is  imposed  on  the  seller  of  coals  for  every 
sack  that  shall  be  found  deficient  on  its  being  weighed  in 
pursuance  of  the  act,  it  was  held  that  where  several  sacks 
are  sent  out  to  a  purchaser  at  the  same  time,  under  one 
contract,  one  penalty  only  is  incurred  in  respect  of  a 
deficiency  in  weight,  though  every  sack  is  so  deficient; 
and,  therefore,  where  seventeen  sacks  were  so  found 
deficient,  there  were  not  seventeen  penalties  incurred,  but 
one  penalty  of  seventeen  times  51.  (it).  And,  as  we  have 
seen  (y),  swearing  several  profane  oaths  at  one  tune 
renders  the  offender  liable  to  pay  a  sum  of  money  for 
each  oath,  but  the  offence  and  penalty  are  in  truth  single. 
And  where  the  defendant  kept  at  his  private  residence, 
and  also  at  two  shops  in  different  parishes,  articles  liable 
to  duties  under  the  Assessed  Taxes  Act,  but  made  no 
return  in  respect  of  any  of  them,  he  was  held  to  be  liable 
only  to  one  penalty  (#). 

2.  In  the  same  manner,  though  several  offenders  may  Several  of- 
be  (as  it  seems)  included  in  one  conviction  for  offences  fenders- 

(0  Brook  q.  t.  v.  Milligan,  3  T.  (z)  Attorney-General  v.  WClean, 

B.509.  1  H.  &  C.  750;  32  L.  J.,  Exch.  101. 

(u)  Collhis  v.  Hopwood,  15  M.  &  The  Lord  Chief  Baron  on  that  oc- 

W.  459.  The  Court  held,  there-  casion  said,  that  the  words  "  for 

fore,  that  it  might  be  sued  for  in  each  and  every  offence,"  or  ana- 

the  superior  courts,  notwithstanding  logous  words,  are  found  in  an  act 

sect.  77  of  the  act,  which  directs  of  parliament  when  cumulative  pe- 

that  all  penalties  imposed  by  the  nalties  are  intended  to  be  given  for 

act  not  exceeding  5L  shall  be  reco-  each  and  every  violation  of  it  See 

•vered  before  justices  of  the  peace.  also  Apothecaries'  Company  v.  Burt, 

(v)  Page  258.  5  Exch.  3<J3  ;  19  L.  J.,  Exch.  33±. 
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Where  joint 
penalty. 


Where  several 
penalties. 


jointly  committed  (y\  it  depends  upon  the  wording  of  the 
particular  statutes  applicable  to  each  case,  and  the  quality 
of  the  offence,  whether  each  person  be  liable  to  a  distinct 
penalty,  or  all  collectively  to  but  one. 

On  the  statute  5  Anne,  c.  14,  s.  4,  the  words  of  whicli 
are  recited  in  a  foregoing  page  (z),  it  was  held,  that  two 
persons  cannot  be  convicted  in  separate  penalties  for 
using  a  greyhound  (a).  The  same  construction  had 
before  been  put  upon  the  act,  in  an  action  against  nine 
persons  for  keeping  a  lurcher  ;  in  which  it  was  deter- 
mined, that  only  one  penalty  could  be  recovered  against 


In  the  foregoing  cases,  the  offence  is  in  its  nature 
single  ;  and  the  penalty,  not  being  by  the  words  of  the 
act  expressly  severed,  as  it  would  if  it  were  specifically 
imposed  upon  each  person  convicted,  can  only  be  for- 
feited jointly.  But,  if  either  the  penalty  be  imposed  by 
the  act  upon  each  person  convicted,  even  where  the 
offence  would  in  its  own  nature  be  single,  —  or,  if  the 
quality  of  the  offence  be  such,  that  the  guilt  of  one  per- 
son may  be  distinct  from  that  of  the  others,  —  in  either  of 
these  cases  the  penalties  are  several. 

The  first  of  the  following  cases  affords  an  instance  of 
separate  penalties  being  incurred  by  an  act,  which  is  in 
itself  single,  but  the  punishment  for  which  is  made  sepa- 
rate by  the  terms  of  the  statute. 

Act,  3  W.   &  M.  c.   10, 


The  former   Deer-stealing 


(y}  See  R.  v.  Cridland,  7  E.  &  B. 
853  ;  27  L.  J.,  M.  C.  28,  32  ;  ante, 
p.  73,  n.(0. 

(z)  Ante,  p.  259,  n.  (/). 

(a)  R.  v.  Bleasdale,  4  T.  R.  809. 

(b)  Hardyman  v.   Whitaker,  Bull. 
N.  P.  189;  2  East,  573;  and  see 
Marriott  v.  Shaw,  Com.   Rep.  274, 
ante,  p.  259.     The  case  of  Partridge 
v.  Naylor  may  also  be  referred  to, 
as    apposite    to    the    subject.      In 
that   case,   a  judgment  for   several 
penalties  against  three  persons  res- 
pectively, for  impounding  a  distress 


in  several  hundreds,  contrary  to  1 
&  2  P.  &  M.  c.  12,  was  reversed ; 
and  the  error  assigned  was,  that 
there  should  have  been  but  one  5£, 
and  one  trebling  of  damages ;  Cro. 
Eliz.  480.  A  similar  example  is 
found  in  the  case  of  Barnard  v. 
Gostling,  2  East,  569,  on  the  statute 
37  Geo.  3,  c.  90,  s.  26.  See  joint 
notice  of  appeal  against  separate 
convictions  of  three  defendants,  R. 
v.  JJ.  Oxfordstt.,  4  Q.  B.  177,  post, 
Appeal. 
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declared,  "  that  if  any  person  or  persons  shall  unlawfully 
course,  hunt,  &c.  any  deer,  without  consent  of  the  owner, 
and  shall  be  convicted  thereof,  every  person  so  offending 
by  unlawful  hunting,  &c.  shall  forfeit,  for  every  such 
offence,  20£"  Upon  this  statute  it  was  resolved,  that 
every  person  concerned  in  a  joint  act  of  coursing,  &c. 
forfeited  201. ;  and  a  conviction  of  several  persons,  with 
an  award  of  distinct  penalties  against  each,  was  held  to 
be  right  (c). 

The  ensuing  case  presents  an  instance,  in  which  the 
question  as  to  distinct  penalties  was  decided,  by  reference 
to  the  quality  of  the  offence.  From  this  case,  though  not 
strictly  belonging  to  the  class  of  summary  convictions,  an 
accurate  principle  of  discrimination  may  be  deduced,  with 
reference  to  the  present  subject. 

This  was  an  information  by  the  Attorney-General, 
against  three  persons,  on  the  statute  of  8  Geo.  1,  c,  18, 
s.  25,  for  assaulting  and  resisting  custom-house  officers  in 
the  execution  of  their  duty,  and  rescuing  goods  which  had 
been  seized.  The  statute  declared,  "  that  if  any  person 
or  persons  shall,  &c.  the  party  or  parties  shall,  for  every 
such  offence,  forfeit  40/."  A  verdict  having  passed  against 
the  defendants  for  40/.  each,  Mr.  Buller  obtained  a  rule  to 
show  cause  why  the  judgment  should  not  be  arrested,  on 
the  ground  that  by  the  act  of  parliament  the  offence  was 
entire,  and  only  one  penalty  of  401.  given  for  one  and  the 
same  offence.  The  cases  that  were  cited  in  support  of 
the  rule  were  those  we  have  above  noticed  (d).  Lord 
Mansfield: — "  There  is  no  cause  of  greater  ambiguity, 
than  arguing  from  cases,  without  distinguishing  accurately 
the  grounds  upon  which  they  are  determined.  The  true 
reason  of  the  cases  which  have  been  cited  in  support  of 
the  motion,  and  the  distinction  between  these  cases  and 
the  present,  is  this : — where  the  offence  is  in  its  nature 
single,  and  cannot  be  severed,  there  the  penalty  shall  be 


(c)  R.  v.  Drake,  2  Show.  489.  riott  v.   Shaw,   Partridge  v.  ffaylor, 

(d)  Hardyman  v.  Whitaker,  Mar-      ante,  p.  262,  n.  (6). 
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only  single  ;  because,  though  several  persons  may  join  in 
committing  it,  it  still  constitutes  but  one  offence ;  but 
where  the  offence  is  in  its  nature  several,  and  where  every 
person  concerned  may  be  separately  guilty  of  it,  there 
each  offender  is  separately  liable  to  the  penalty ;  because 
the  crime  of  each  is  distinct  from  the  offence  of  the  others, 
and  each  is  punishable  for  his  OAvn  crime.  Under  the 
statute  of  9  Anne,  c.  14,  killing  a  hare  is  but  one  offence 
in  its  nature  ;  whether  one  or  twenty  kill  it,  it  cannot  be 
killed  more  than  once.  If  partridges  are  netted  by  night, 
two,  three  or  more  may  draw  the  net,  but  still  it  con- 
stitutes but  one  offence.  But  this  statute  relates  to  an 
offence  in  its  nature  several:  it  is  a  several  offence  at 
common  law ;  and  the  statute  adds  a  further  sanction 
against  that,  which  each  man  must  commit  severally. 
One  may  resist,  another  molest,  another  run  away  with 
the  goods;  all  these  are  distinct  acts,  and  every  one's 
offence  entire  and  complete  in  its  nature ;  therefore,  each 
person  is  liable  to  a  penalty  for  his  separate  offence  (e). 

And  whether  the  offence  is  in  its  nature  single  or  joint, 
a  joint  award  of  one  fine  against  several  defendants  is 
erroneous;  for  it  ought  to  be  severed  against  each  de- 
fendant ;  otherwise,  one  who  had  paid  his  proportionable 
part  might  be  continued  in  prison  till  all  the  others  have 
paid  theirs ;  which  would  be  in  effect  to  punish  him  for 
the  offence  of  another  (/).  This  principle  is  exemplified 
in  the  following  case : — 

The  9  Geo.  4,  c.  31,  s.  27,  enacts,  that  where  any 
person  shall  unlawfully  assault  or  beat  any  other  person, 
two  justices  may  hear  and  determine  the  offence,  "  and 

(e)  R.  v.  Clark  et  al.  Cowp.  610.  son  or  persons  who  may  disquiet  or 

The  same  principle  of  having  regard  disturb  any  congregation  permitted 

to  the  quality  of  the  offence,  in  deter-  by  the  act.     Upon  this  it  has  been 

mining   whether   the   penalties  are  decided,  that  several  persons,  for  a 

joint  or  several,  when  the  statute  is  joint  disturbance,  are  liable  to  se- 

ambiguous,  has  been  adopted  in  the  parate  penalties  of  20/.  each  ;  R.  v. 

construction  of  the  Toleration  Act,  Hube  and  others,  5  T.  R.  542. 

1  W.  &  M.  c.  18,  s.  11,  which  in-  (/)  2  Hawk.  c.  10,  s.  16. 
flicts  a  penalty  of  20/.  on  any  per- 
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the  offender,  upon  conviction  thereof  before  them,  shall 
forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be 
meet,"  not  exceeding,  together  with  costs,  51.  Under  this 
statute,  two  parties  were  jointly  convicted  before  two 
justices  of  an  assault,  and  a  joint  fine  was  imposed  ;  which 
was  held  illegal,  and  the  conviction  bad  in  substance^). 
It  appears  that  the  Court  will  not  order  justices  to  draw 
up  a  joint  conviction,  instead  of  several  convictions  of 
several  offenders,  although  a  joint  information  was  laid 
and  heard  against  them  (h). 

3.  Although  two  distinct  offences  cannot  now  be  Two  or  more 
charged  in  the  information,  yet  it  will  be  useful  to  refer  to 
some  of  the  old  cases,  as  to  the  form  under  such  circum- 
stances, to  illustrate  the  care  which  must  be  taken  in 
copying  the  terms  of  a  statute  that  two  offences  under  it 
are  not  incorporated.  On  the  Lottery  Act,  22  Geo.  3, 
c.  47,  the  information  of  N.  Barrett  charged  that  H. 
Salamons,  on  the  27th  of  December,  1785,  kept  an  office 
for  dealing  in  shares  of  tickets  in  the  state  lottery,  and 
did,  on  that  day,  receive  of  one  A.  a  sum  of  3s.,  for  a 
share  in  Xo.  34,007,  without  a  licence,  contrary  to  the 
form  of  the  statute ;  and  the  said  H.  S.,  on  the  said  27th 
of  December,  at  the  same  place,  did  receive  of  the  said  A. 
3s.  for  registering  a  lottery  ticket  then  undrawn,  without 
a  licence.  After  stating  the  evidence  of  the  witnesses,  the 
conviction  proceeded  to  adjudge  the  said  H.  Salamons 
guilty  "  of  the  offence  charged  upon  him  in  and  by  the 
said  information  of  the  said  X.  Barrett,  and  that  he  be 
convicted  of  the  said  offence  charged  upon  him  in  and  by 
the  said  information,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided :  and  the  justices  likewise 
awarded  him  to  forfeit  and  pay  for  his  said  offence,  100/." 
By  the  Court : — "  The  conviction  is  bad,  for  the  duplicity 
of  the  charge :  the  defendant  is  charged  with  dealing  in 

(g)  Morgan  v.    Brown,  4  A.  &  E.      C.  31  ;  21  L.  J.  Mag.  Ca.  112  ;  and 
515 ;   6  Nev.  &  M.  57,  S.  C.  see  R.  v.  Turk,  10  Q.  B.  540. 

(ft)  Re  Clee  and  another,  1  B.  C. 
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shares  of  lottery  tickets,  and  with  registering,  without  a 
licence ;  and  he  is  convicted  of  the  said  offence,  so  that  it 
does  not  appear  of  which  offence  he  is  convicted.  A  con- 
viction must  be  good  in  all  its  parts ;  the  information  must 
be  supported  by  the  evidence  ;  and  the  judgment  must  be 
supported  by  both.  Here  the  defendant  is  charged  with 
two  distinct  offences,  each  of  which  would  subject  him  to 
a  separate  penalty ;  and,  supposing  they  could  both  have 
been  included  in  one  conviction,  which  is  to  be  doubted, 
the  defendant  should  have  been  convicted  of  both.  A 
judgment  for  too  little  is  as  bad  as  a  judgment  for  too 
much  "  (z). 

So,  where  a  conviction  under  1 1  Geo.  4  and  1  Wm.  4, 
c.  64,  s.  14  (for  the  general  sale  of  beer,  &c.,  by  retail), 
charged  the  defendant  with  the  offence  of  keeping  his 
house  open  for  the  sale  of  beer,  and  selling  beer,  and 
suffering  the  same  to  be  drunk  and  consumed  in  the 
house  at  an  unlawful  time,  and  convicted  him  in  the 
penalty  of  405.  as  upon  a  single  offence ;  it  was  held,  that 
the  conviction  was  bad,  because  it  included  more  than  one 
distinct  offence,  and  that  trespass  lay  for  levying  the 
penalties  by  distress  (&). 

In  a  subsequent  case,  however,  on  the  statute  19  Geo.  3, 
c.  50,  the  conviction  set  out  a  complaint  and  information, 
that  one  T.  A.,  an  officer  of  excise,  discovered,  in  the 
custody  and  possession  of  the  defendant,  certain  private 
and  concealed  vessels  for  making  low  wines,  and  other 
materials  for  distillation,  viz.  one  head,  six  wash  backs, 
&c.  (each  of  which  makes  the  person,  in  whose  possession 
they  are  found  concealed,  liable  to  a  penalty  of  200/.), 
and  alleging,  that  defendant,  for  the  said  private  still, 
forfeited  one  penalty  of  200/.  After  stating  the  evidence, 
which  corresponded  exactly  with  the  information,  it  was 

(i)  R.  v.  Salomons,  1  T.  R.  251  ;  340,   S.   C. ;    see    Lockwood   v.    The 

and  see  Ex  parte  Baker,  7  El.  &  Bl.  Attorney -General,  10  M.  &  W.  464, 

697;  26  L.  J.,  M.C.  193.  468;    Wray  v.  Take  and  another,  12 

(k)  Newman  v.  Bendy  she  and  an-  Q.  B.  492. 
other,  10  A.  &  E.  11;  2  P.  &  D. 
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adjudged  as  follows,  viz. :  "  that  the  said  C.,  for  his  said 
offence,  forfeit  200Z."  The  Court  thought  this  judgment 
was  not  exposed  to  the  objection  in  that  of  R.  v.  Salomons, 
just  mentioned;  because  here  the  information  having 
specified  for  what  particular  offence  the  penalty  was 
claimed,  viz.  for  possessing  a  concealed  still,  there  was 
no  uncertainty,  as  in  the  former  case,  to  what  the  penalty 
was  referable  (/). 

And,  if  an  offence  is  alleged,  accompanied  with  a  state- 
ment of  some  act  not  punishable  by  summary  conviction, 
yet  a  judgment,  that  the  defendant  is  convicted  for  the 
said  offence,  is  good,  as  referring  to  that  fact,  which  is 
the  proper  subject  of  this  mode  of  punishment.  Thus, 
a  conviction  on  the  former  act,  3  &  4  W.  &  M.  c.  10, 
against  deer-stealing,  charged,  that  the  defendant,  with 
force  and  arms,  broke  and  entered  a  park  where  deer  were 
usually  kept,  without  consent  of  the  owner,  and  then  and 
there  unlawfully  coursed  one  fallow  deer,  &c.;  and  the 
judgment  of  conviction  and  penalty  were  for  the  offence 
aforesaid.  It  was  objected,  that  there  was  no  statute 
against  breaking  and  entering  the  park,  and  that  the 
penalty,  being  for  the  aforesaid  offence  generally,  could 
not  be  distinguished.  But  the  objection  was  overruled, 
for  the  Court  said  the  offence  was  hunting  the  deer  (TO). 


SECT.  4. —  Of  the  Penalty,  Form  of  Award,  and  Dis- 
tribution in  the  Conviction. 

In  awarding  the  penalty,  whether  pecuniary  or  corporeal,  Penalty  must 
it  is  essential  that  it  be  certain  and  determinate,  and  such  be  certaln' 
as  is  warranted  by  the  statute.    "We  have  seen  that  a  con- 
viction, adjudging  that   the  defendants  were  convicted, 

(/)  R.  v.  Chandler,  14  East,  267;          («)  R.  T.  Drake,  2  Sho.  489 ;  1st 
4th  objection.  objection. 
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and  awarding  an  imprisonment  "  till  they  should  pay  a 
fine  to  the  king,"  without  ascertaining  its  amount,  was 
held  to  be  bad(n).  So,  a  conviction  awarding  the  de- 
fendant to  pay  151. ,  together  with  the  charges  previous  to 
and  attending  the  conviction,  was  quashed  for  uncertainty, 
and  the  commitment  upon  it  discharged;  for  the  impri- 
sonment, in  that  case,  was  merely  a  mode  of  enforcing 
payment,  and,  while  the  sum  remained  uncertain,  the 
defendant  could  not  be  released  (o).  So,  where  the  statute 
enabled  the  convicting  magistrate  to  levy  as  well  the 
penalties  as  the  costs  and  charges  of  the  distress,  &c.,  a 
conviction,  adjudging  that  the  defendant  had  forfeited  so 
much  for  penalties, "  together  with  the  reasonable  charges  of 
recovering  the  same,"  was  set  aside  as  defective,  in  not 
ascertaining  the  exact  sum(p).  By  11  &  12  Viet.  c.  43, 
s.  18,  whenever  costs  are  given  to  either  party,  the  sum 
allowed  for  them  is  to  be  specified  in  the  conviction  or 
order  of  dismissal  (q). 

Where  a  statute  authorizes  the  magistrate  to  award 
damages  (r),  not  exceeding  a  certain  sum,  to  the  party 
aggrieved,  the  sum  awarded  should  be  in  proportion  to  the 
amount  of  the  injury,  and  the  magistrate  will  not  be  jus- 
tified, without  any  inquiry  as  to  the  real  damage  sustained, 
in  awarding  the  full  sum  mentioned  in  the  statute.  Thus, 
where  on  a  conviction  under  the  former  Malicious  Trespass 
Act,  1  Geo.  4,  c.  56,  which  directed  that  the  offending 
party  "should  forfeit  and  pay  to  the  person  aggrieved 
such  a  sum  of  money  as  should  appear  to  the  justices  to 
be  a  reasonable  satisfaction  and  compensation  for  the 
damage  committed,  not  exceeding  in  any  case  the  sum  of 
5/.,"  and  a  magistrate  convicted  a  party  in  the  full  penalty 
of  51.  for  cutting  and  taking  away  a  post  or  pale  out  of 

(n)  R.  v.  Elwell,  2  Str.  794;  ante,  R.  Mag.Ca.  169,  post. 

p.  253.  (q)  See  also  ss.  21—24,  26,  27. 

(o)   Per    Lord    Mansfield,   R,  v.  See  post,  Costs. 

Hall,  Cowp.  60.  (r)  For  instances   of  which,  see 

( p)  R.  v.  Symonds,  1  East,  189  ;  the    Criminal   Consolidation    Acts, 

R.  v.  Payne,  4  D.  &  R.  72  ;  2  D.  &  24  &  25  Viet.  cc.  96,  97. 
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the  prosecutor's  fence,  and  there  was  no  statement  that 
the  post  carried  away  was  of  that  value,  Mr.  Justice 
Best  said,  "  The  magistrates  think  they  have  power  to 
award  the  sum  of  51.  at  all  events ;  but  it  is  not  so.  They 
are  to  ascertain  what  the  amount  of  damage  in  such  case 
is,  and  award  reasonable  compensation  or  satisfaction 
to  the  party  injured,  according  to  the  amount  of  injury 
proved.  They  cannot  go  beyond  the  51.  limited  by  the 
statute ;  but  they  are  not  to  award  5/.,  unless  damage  is 
proved  to  that  amount  "(s). 

Where  a  discretion  is  given  to  the  magistrates  in  Corporeal 
awarding  a  corporeal  punishment  (£),  the  same  degree  of  puD 
certainty  is  requisite,  as  where  the  penalty  is  pecuniary ; 
and  that  which  is  discretionary  must  be  distinctly  ascer- 
tained by  the  conviction.  Thus,  the  former  Vagrant  Act, 
17  Geo.  2,  c.  5,  having  empowered  the  magistrate  to  order 
an  incorrigible  rogue  to  be  employed,  after  his  imprison- 
ment, in  his  majesty's  service,  either  by  sea  or  land, — a 
conviction  under  that  act  (or)  was  deemed  invalid  in  toto, 
because  the  judgment  only  ordered  the  defendant,  after 
his  imprisonment,  "to  be  sent  and  employed  in  his 
majesty's  service,"  without  determining  whether  by  sea  or 
land(y). 

Whatever  is  made  by  the  statute  a  constituent  part  of  What  included 

the  punishment,   and  not  left  in  the   discretion  of  the  lntheJude- 
*  menu 

magistrate,  must  necessarily  form  part  of  the  judgment  ex- 
pressed in  the  conviction  (z).  Thus  the  statute  20  Geo.  2, 

(*)  R.  v.  Harpur,  1  D.  &  R.  222.  (z)  See  Whitehead  v.  The  Queen, 

The  conviction  was  not  set  aside  on  7  Q.  B.  582,  in  which  judgment  of 

this  ground,  but  for  not  showing  an  transportation  for  seven  years  for 

offence  within  the  statute.  See  stealing  in  a  dwelling-house  to  the 

post.  value  of  51.  under  7  Will.  4  &  I 

(t)  As  to  whipping,  see  p.  255.  Viet.  c.  90,  was  reversed  on  error, 

(*)  The  conviction  was  for  an  the  statute  authorizing  the  punish- 

offence,  to  which  the  provisions  of  ment  of  transportation  for  any  term 

the  Vagrant  Act  were  extended  by  not  exceeding  fifteen  years,  "nor 

39  &  40  Geo.  3,  c.  50,  but  the  less  than  ten  years;"  and  R.  v. 

punishment  was  under  the  former  Fletcher,  Russ,  &  Ry.  58,  in  which 

act  See  now  5  Geo.  4,  c.  83,  and  judgment  of  death  was  passed  on  a 

5  Chitty's  Burn,  tit.  "Vagrant."  prisoner  convicted  of  murder,  and 

(y)  R.  v.  Patchett,  5  East,  341.  the  judge  omitted  to  order  dissec- 
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Not  to  mix 
penalties  by 
different  sta- 
tutes. 


c.  19,  for  the  better  regulating  of  servants  in  husbandry, 
authorizes  the  magistrate,  upon  conviction,  to  punish  the 
offender  by  commitment  to  the  house  of  correction,  there 
to  remain  and  be  corrected,  and  held  to  hard  labour  for  a 
term  not  exceeding  one  month ;  the  Court  of  Queen's 
Bench  were  of  opinion,  that  in  a  conviction  and  commit- 
ment under  this  statute,  correction,  by  which  they  under- 
stood whipping,  was  a  necessary  part  of  the  judgment  (a). 

In  affixing  the  punishment  of  an  offence,  which  may  be 
proceeded  against  upon  one  or  other  of  two  different 
statutes,  care  must  be  taken  not  to  blend  the  penalties 
under  both  (6).  The  necessity  of  attending  to  this  par- 
ticular is  exemplified  by  the  following  case  : — 

The  statute  20  Geo.  2,  c.  19,  relating  to  servants  in 
husbandry,  empowers  the  magistrate,  upon  complaint  by 
the  master  of  any  misdemeanor,  miscarriage  or  ill-be- 
haviour in  his  service,  to  punish  the  offender  by  commit- 
ment to  the  house  of  correction,  there  to  remain  and  be 
corrected,  and  held  to  hard  labour,  not  exceeding  one 
calendar  month.  A  subsequent  statute,  6  Geo.  3,  c.  25, 
for  regulating  apprentices  and  persons  working  under  con- 
tract, enacts,  that  if  any_  labourer,  or  other  person,  after 


tion  according  to  statute  25  Geo.  2, 
c.  37,  s.  2 ;  see  also  R.  v.  Ellis,  5  B. 
&  C.  395.  By  11  &  12  Viet.  c.  78, 
s.  5,  if  judgment  on  an  indictment 
is  reversed  by  a  Court  of  Error, 
such  Court  may  pronounce  the 
proper  judgment  or  remit  the  re- 
cord to  tbe  Court  below,  in  order 
that  the  Court  below  may  pro- 
nounce  the  proper  judgment. 

(a)  R.  v.  Hoseason,  14  East,  606  ; 
see  Wood  v.  Fenwick,  10  M.  &  W. 
195.  In  Whitehead  v.  The  Queen, 
supra,  as  reported  in  7  Q.  B.  582; 
14  L.  J.,  M.  C.  166,  Lord  Denman 
said,  "  I  remember  an  action  tried 
before  Gibbs,  C.  J.,  brought  against 
Alderman  Wood  by  a  man  whom  he 
had  sentenced  to  be  imprisoned, 
and  it  was  contended,  that  the  im- 
prisonment was  illegal,  because  the 


sentence  did  not  also  direct  that  he 
should  be  whipped."  Gibbs,  C.  J., 
said  to  the  jury,  "  Give  the  plaintiff 
the  full  damages  be  has  sustained 
by  reason  of  not  having  been 
whipped ;"  see  24  &  25  Viet.  c.  96, 
ss.  4,  7—9;  27  Geo.  2,  c.  6 ;  31 
Geo.  2,  c.  11  ;  6  Geo.  3,  c.  25  ;  57 
Geo.  3,  c.  122;  58  Geo.  3,  c.  51; 
4  Geo.  4,  c.  34.  By  stat.  1  Geo.  4, 
c.  67,  judgment  of  whipping  can 
now  in  no  case  be  awarded  against 
a  female. 

(ft)  An  instance  of  error  of  this 
kind  is  found  in  IL  v.  Clarke,  Cowp. 
35;  and  see  Charier  \.  Greame,  13 
Q.  B.  216;  and  care  must  be  taken 
not  to  convict  under  one  statute, 
the  summons  being  under  another, 
see  R.  v.  Brickhall,  33  L.  J.,  M.  C. 
157;  ante,  p.  196. 
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contracting  for  any  time,  shall  leave  his  service,  or  be 
guilty  of  any  other  misdemeanor,  he  may,  upon  complaint, 
be  committed  to  the  house  of  correction,  for  any  term  not 
exceeding  three  nor  less  than  one  month.  The  Court  of 
Queen's  Bench  had  occasion  to  consider  the  form  of  a 
precedent,  which,  blending  the  two  acts,  awarded  a  com- 
mitment, correction  and  hard  labour  (as  in  the  statute 
20  Geo.  2,  c.  19),  but  assigned  the  time  of  imprisonment 
three  months,  pursuant  to  the  statute  6  Geo.  3,  c.  25, — 
and  not  to  that  of  20  Geo.  2,  c.  19,  whereby  the  impri- 
sonment is  only  for  one  month.  The  Court,  upon  con- 
sidering both  the  acts,  were  of  opinion,  that  the  punish- 
ments inflicted  by  each  could  not  be  mixed,  and  that  the 
form  alluded  to  was  incorrect  (c). 

So,  where  the  conviction  was  under  the  statute  4  Geo.  4, 
c.  34,  s.  3,  against  a  servant  for  absenting  himself  from  his 
service,  and  adjudged  according  to  that  statute  that  he 
should  be  imprisoned  and  kept  to  hard  labour  for  one 
month,  but  the  commitment,  following  the  words  of 
another  statute  in  pari  materia  (20  Geo.  2,  c.  19,  s.  2), 
required  the  keeper  to  receive  him  into  custody,  there  to 
remain  and  be  corrected  and  held  to  hard  labour  for  one 
month ;  the  commitment  was  held  to  be  bad,  as  varying 
from  the  conviction  and  authorizing  a  punishment  not 
warranted  by  the  statute (d  ). 

If  the  penalty  appears  to  be  properly  ascertained  by  Time  of  fixing 
the  conviction,  the  Court  of  Queen's  Bench  will  not  in- 
quire  when  it  was  fixed ;  for,  if  determined  at  any  time 
before  the  conviction  is  formally  drawn  up  and  returned, 
it  will  be  sufficient  upon  that  return  (c). 

(c)  R.  v.  Hoseason,  14  East,  605.  W.  195. 

The  particular  conviction  then  be-  (e)    2   Ld.   Raym.    1514 ;    R.   v. 

fore  the  Court  was  not  exposed  to  Layton,  1  Salk.  352;  Lambard,  151. 

this  objection,  because  the  time  of  What  is  said  by  the  Court  in  R.  v. 

imprisonment  therein   was   for   one  Dimpsey,  2  T.  R.  97,  pott,  that  a 

month,  which  is  authorized  by  both  judgment  is   an   entire   thing,  and 

statutes;   see  5  Chitty's   Burn,  tit.  that  part  cannot  be   given  at  one 

'  Servants,"  and  the  forms  given.  time,  and  part  at  another,  does  not 

(rf)  Wood  v.  Fenwick,   10   SI.  &  invalidate  the  position  laid  down  in 
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Contingent 
punishment. 


Mitigated 
penalty. 


Where  a  statute  inflicts  a  penalty,  and  orders  the  of- 
fender to  be  committed,  or  set  in  the  pillory  (f),  on 
failure  of  payment,  or  of  sufficient  distress,  it  is  sufficient 
to  adjudge  the  penalty  and  distribution,  without  noticing 
the  contingent  punishment  (g}. 

The  magistrate  can,  in  general,  impose  no  other  than 
the  precise  penalty  directed  by  the  statute  ;  and  has  not, 
as  incident  to  his  jurisdiction,  any  power  to  postpone  its 
payment,  to  make  it  payable  by  instalments,  or  to  lessen 
it  (h).  A  judgment  for  too  little  is  as  faulty  as  a  judg- 
ment for  too  much  (z).  The  discretionary  power  of  miti- 
gating the  penalty,  therefore,  only  exists  in  cases  where 
it  is  expressly  vested  in  the  magistrates  by  particular 
statutes  (&),  and  this  is  further  limited  by  a  recent  statute 
(27  &  28  Viet.  c.  110),  which  enacts,  that  where  any 
public  act  of  parliament  provides,  that,  in  respect  of  any 
offence  therein  mentioned,  a  penalty  is  to  be  imposed  of 
not  less  than  a  particular  sum  of  money,  or  of  not  less 
than  a  certain  term  of  imprisonment,  or  other  punish- 
ment therein  specified,  it  shall  not  be  lawful  for  the 
justices  or  Court,  having  cognizance  of  such  offence,  to 
mitigate  such  penalty  below  the  limit  specified  in  that 
act  of  parliament,  in  pursuance  of  any  power  of  miti- 
gating penalties  conferred  by  any  local  or  private  act  of 
parliament. 


the  cases  above  cited  ;  for  that  was 
said  with  reference  to  an  omission 
in  the  judgment,  as  returned  to  the 
certiorari,  in  not  appropriating  the 
penalty,  and  was  in  answer  to  a 
suggestion  from  the  bar,  that  the 
distribution  might  be  made  after- 
wards. 

(/)  By  56  Geo.  3,  c.  138,  the 
punishment  of  the  pillory  was  re- 
stricted to  cases  of  perjury,  or  sub- 
ornation of  perjury;  and  now,  by 
7  Will.  4  and  1  Viet.  c.  23,  the 
punishment  is  entirely  abolished. 

(g)  R.  v.  Chandler,  Carth.  501, 
5th  objection ;  5  Mod.  446,  S.  C. 

(A)  Ante,  p.  255. 


(t)  R.  v.  Salomons,  1  T.  R.  252 ; 
Whitehead  v.  The  Queen,  7  Q.  B. 
582  ;  ante,  p.  269,  n.  (z). 

(k)  See  the  preamble  to  the  act 
of  51  Geo.  3,  c.  120.  By  2  &  3 
Viet.  c.  71,  s.  35,  power  is  given  to 
the  metropolitan  police  magistrates 
to  mitigate  penalties.  When  the 
penalty  has  been  mitigated,  this 
ought  to  be  stated  in  the  convic- 
tion, for  otherwise  it  cannot  appear 
to  the  Court,  on  appeal,  how  or  in 
what  degree  the  magistrate  has 
exercised  the  authority  with  which 
he  is  invested.  Thus  the  convic- 
tion should  first  adjudicate  the 
whole  penalty  inflicted  by  the  sta- 
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A  conviction,  as  we  have  seen,  must  be  good  in  all  its  Judgment  can- 
parts,  and  differs  in  this  respect  from  an  order  (1).     The  n 
judgment,  in  particular,  being  an  entire  act,  cannot  be 
severed ;  and,  therefore,  if  it  be  bad  as  to  part,  the  whole 
is  thereby  vacated,  although  the  several  parts  may  be  in 
their  nature  distinct.     Thus,  a  conviction  for  not  account- 
ing for  tolls,  and  also  for  not  paying  over  the  receipts, 
being  defective  as  to  the  latter  offence,  for  not  specifying 
the  sums,  though  correct  as  to  the  former,  was  quashed 
altogether  (m). 

There  is  one  instance,  indeed,  of  a  conviction  for  har- 
bouring smuggled  goods,  including  both  a  judgment  for 
the  penalty  and  condemnation  of  the  goods  in  which  the 
former  part,  viz.  for  the  penalty,  not  being  supported  by 
the  evidence,  was  set  aside,  and  the  conviction  allowed  to 
stand  for  the  remainder :  but  that  is  stated  to  have  been 
by  consent  (n).  And  on  a  conviction  as  an  incorrigible 
rogue,  already  mentioned,  where  the  judgment  ordered 
the  defendant  to  be  imprisoned,  &c.,  and  afterwards  sent 
into  his  majesty's  service, — the  latter  part  being  defective 
for  not  specifying  the  particular  service, — it  was  held  that 
the  whole  conviction  must  be  quashed,  though  there  was 
no  objection  to  that  part  which  directed  the  imprisonment ; 
for,  when  it  was  suggested  that  the  defective  part  of  the 
judgment  need  not  vitiate  the  rest,  which  was  valid  and 
distinct,  the  Court  answered,  that  the  judgment  was 
entire,  and  could  not  be  split ;  and  accordingly  the  rule  for 
quashing  the  conviction  was  made  absolute  generally  (o). 

tute;  and  then,  in  a  separate  sen-  ment;"    Ex  parte  Addis,    1    B.   & 

tence,  state  to  what  inferior  sum  he  C.  90 ;    Gaff's  case,  3  M.  &  S.  203  ; 

has  mitigated  it ;  see  1   Burn's  Jus-  Morgan  \.Brown,  4  A.  &  E.  515; 

tices,  tit.  "  Conviction,"  p.  997,  and  see   also    Skingley  v.   Surridge  and 

Re  Boothroyd,  15  M.  &  W.  10,  per  another,  11  M.  &  W.  503.  516. 

Pollock,  C.  B.  (m)  R.  v.  Catherall,  2  Sir.  900. 

(I)  Per  Curiam,  1  T.  R.  251  ;  so  (n)  R.  v.  Hale,  Cowp.  728. 

a  commitment  in  execution,  if  bad  (o)  R.  v.  Patchett,  5  East,  344; 

in  part,  is  bad  for  the  whole ;  see  1  Smith's  Rep.  547,  S.  C. ;  ante,  p. 

ante,  p.  1/7;    and  post,  "Commit-  269. 
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SECT.  5.—  Of  appropriating  the  Penalty,  fyc.  in  the 
Conviction. 

1.  Penalty 274    |    2.  Amount  of  Injury 282 

3.  Restitution  of  Properly 283 

Distribution  of  The  appropriation  of  the  penalty  is  either  fixed  by  the 
awarded.  °W  statute  itself,  or  it  is  left  to  the  discretion  of  the  convict- 
ing magistrate  to  assign  the  object,  or  proportion,  accord- 
ing to  which  it  is  to  be  disposed  of.  In  the  former  case, 
that  is,  where  the  statute  itself  makes  a  complete  and  de- 
terminate disposal,  the  conviction  need  not  contain  any 
express  award  to  that  effect.  Thus,  on  the  old  deer-steal- 
ing Act,  3  &  4  "W.  &  M.  c.  10,  which  ordered  the  penalty 
to  be  divided  equally  between  the  poor  of  the  parish  and 
the  party  grieved,  it  was  held  sufficient  to  award  a  forfei- 
ture of  the  penalty,  without  proceeding  to  specify  the  ap- 
plication (p\  This  is  the  usual  mode,  wherever  the  statute 
applies  the  penalty  with  such  certainty,  that  the  judgment 
can  be  unequivocally  carried  into  effect  by  reference  to  the 
act  alone  (q).  The  form  of  the  judgment  in  such  cases 
usually  awards  the  penalty  to  be  distributed  as  the  act 
directs (r). 

By  the  general  form  now  in  use  the  penalty  is  directed 
"  to  be  paid  and  applied  according  to  law "  (s).  This 
form  is  applicable  to  all  cases  and  therefore  to  a  conviction 
under  the  Game  Act,  although  it  is  thereby  enacted  that 
one  moiety  shall  be  paid  to  the  informer,  and  the  other 
shall  go  to  the  overseers  of  the  poor,  and  be  paid  to  one  of 
the  overseers,  or  to  some  other  parish  officer  appointed  by 
the  justice  (<)• 

(p)  R.  v.  Barret,  1  Salk.  383.  wards  altered,  and  given  wholly  to 

(q)  8  East,  573.  the  informer. 

(r)  See  R.  v.  Thompson,  2  T.  R.  (s)  11  &  12  Viet.  c.  43,  Schedule 

18,  where  the  conviction  was  con-  (I.  1). 

firmed,  without  any  objection  to  it  (<)  R.  v.  Hyde,  21   L.  J.,  M.  C. 

on  account  of  its  being  in  that  form.  94;  and  see  R.  v.  Crirtland,  7  E.  & 

At  that  time,  the  penalty  was  given  B.  853;  27  L.  J.,  M.  C.  28;  R.  v. 

by  the  act,  half  to  the  informer,  and  Johnson,  8  Q.  B.  102. 
half  to  the  poor,  though  it  was  after- 
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So,  where  a  conviction  under  17  Geo.  3,  c,  56,  s.  10, 
for  being  in  possession  of  materials  suspected  to  be  pur- 
loined or  embezzled,  directed  that  the  penalty  should  be 
paid,  applied  and  distributed  as  the  law  directs,  according 
to  the  form  and  direction  of  the  statute  in  such  case  made, 
it  was  held  that  as  the  application  of  the  penalty  was  fixed 
by  the  statute,  and  the  justices  had  no  discretion  therein, 
the  conviction  was  sufficient  in  directing  it  to  be  paid,  £c. 
as  the  law  directs  (u).  In  that  case,  Pollock,  C.  B.,  said, 
"  I  think  the  true  rule  is,  that  where  the  justices  are  to  exer- 
cise a  discretion,  they  must  show  on  the  face  of  the  convic- 
tion that  they  have  done  so ;  but  if  no  discretion  is  vested 
in  them,  then  it  is  sufficient  for  the  conviction  to  state  that 
the  penalty  is  to  go  as  the  law  directs  "  (x), 

But  where  there  is  a  material  variation,  in  the  appro- 
priation of  the  penalty,  from  the  directions  of  the  act  of 
parliament,  the  conviction  will  be  bad.  Thus,  where  a 
conviction  was  framed  on  the  new  Game  Act,  1  Will.  4, 
c.  32 — which  directs  the  penalty  to  be  paid  to  the  parish 
officer,  and  by  him  to  be  paid  over  for  the  use  of  the 
county  rate  (but  which,  by  the  subsequent  act  of  5  &  6  "Will. 
4,  c.  20,  s.  2,  is  directed,  as  to  one  moiety,  to  be  paid  to 
the  informer,  and  the  other  as  before) — and  adjudicated 
the  whole  penalty  to  be  paid  to  the  overseer,  to  be  applied 
according  to  the  direction  of  the  statute  in  such  case,  &c. ; 
it  was  held,  that  the  conviction  was  bad  (y).  So,  where 
the  penalty  was  ordered  to  be  paid  to  a  party  who  was  not 
the  party  authorized  by  the  statute  to  receive  it,  and  in 
the  event  of  non-payment  imprisonment  was  awarded, 
the  conviction  was  held  to  be  invalid  (z). 

And  where  any  discretion  is  vested  in  the  magistrate,  where  specific 
either  as  to  the  object  or  rate  of  appropriation,  or  where  distribution 

.          ,  ,  ,  5X     .*>       .  is  necessary, 

any  sum  is  to  be  assigned  by  way  of  satisfaction  or  reward, 

the  judgment  must  in  such  cases  specifically  appoint  the 

(M)  Re  Boothroyd,  15  M.  &  W.  1.         W.  335. 

(*)  Id.  p.  10.  (z)  Chaddock   v.   Wilbroham   and 

(y)  Griffith    v.   Harries,   2   M.  &        another,  5  C.  B.  645. 
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manner  and  proportion  in  which  the  penalty  is  to  be 
distributed. 

Thus,  by  the  Mutiny  Act,  26  Geo.  3,  c.  10,  the  penalty 
for  not  receiving  a  soldier  according  to  billet,  is  directed 
to  be  applied,  in  the  first  place,  to  make  satisfaction  to  the 
soldier  for  his  expenses,  and  the  remainder  to  the  overseers 
of  the  parish.  A  conviction  under  this  act,  adjudging 
only  that  the  defendant  had  forfeited  51.,  "  to  be  disposed 
of  as  the  law  directs,"  was  deemed  irregular :  for  in  that 
case  the  distribution  of  the  penalty  was  held  to  be  a 
necessary  part  of  the  judgment,  which  ought  to  appear  on 
the  record  (a) ;  not  merely  in  the  general  terms  of  the  act, 
but  specifying  the  exact  sum  (i). 

Specification  of      In  like  manner,  where  the  amount  is  ascertained  by 
party  e  ^e  ac^  j^  ^Q  Description  of  persons  entitled  is  the  sub- 

ject of  the  magistrate's  selection,  or  even  where  both  the 
amount  and  the  description  of  persons  are  determined, 
but  the  individuals  answering  that  description  are  uncer- 
tain, in  each  of  these  cases,  the  magistrate  must  exercise 
his  discretion  in  these  particulars  at  the  time  of  the 
adjudication,  and  make  the  requisite  selection,  by  name, 
of  the  party  entitled;  and  that  must  appear  upon  the 
record,  so  as  to  leave  no  part  of  the  judgment  or  execution 
liable  to  uncertainty. 

This  is  exemplified  in  the  case  of  a  conviction  under 
the  statute  42  Geo.  3,  c.  119,  s.  5,  prohibiting  unlawful 
lotteries;  which  statute  directed  the  penalty  to  be  applied, 
one-third  to  the  king,  one-third  to  the  informer,  and  the 
other  third  to  the  person  apprehending  or  securing  the 
offender.  The  conviction  in  question  stated  the  offender 
to  have  been  brought  before  the  convicting  magistrates  by 
~W.  C.  and  J.  P.,  two  of  the  beadles  of  the  parish.  The 
adjudication,  after  declaring  the  defendant  to  be  convicted 
of  the  offence,  proceeded  in  these  terms,  viz. :  "  for  which 

(a)  R.  v.  Dimpsey,  2  T.  R.  96  j  (6)  See  R.   v.  Symonds,    1    East, 

and  see  Re  Boothroyd,  15  M.  &  W.       189. 
1,10. 
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said  offence  I  do  adjudge  her  to  forfeit  and  pay  the  sum 
of  100/.,  to  be  applied  and  distributed,  when  paid,  as  the 
law  doth  direct."  This  case  was  very  fully  considered, 
upon  the  objection,  that  the  person  entitled  to  the  last  third 
of  the  penalty,  for  apprehending  and  securing  the  offender, 
should  have  been  distinctly  named  and  pointed  out  by  the 
magistrate.  It  was  contended,  in  answer  to  the  objection, 
that  the  persons  by  whom  the  offender  was  stated  to  have 
been  "  brought  before  the  magistrates "  sufficiently  an- 
swered that  description ;  or,  if  not,  that  the  unappropriated 
portion  remained  in  the  crown.  But  the  Court  decided, 
that  the  objection  was  well  founded ;  that  the  application 
of  the  penalty  should  have  appeared  distinctly  upon  the 
face  of  the  conviction ;  and  that  it  was  bad,  for  the  uncer- 
tainty in  the  objects  of  the  distribution  (c). 

So,  in  R.  v.  Smith  (d),  where  the  defendant  was  cou- 


(c)  /?.  v.  Stale,  8  East,  568,  573. 
Note,  the  statute  32  Geo.  3,  c.  53, 
regulating  the  seven  public  offices 
in  Middlesex  and  Surrey,  provided 
that  the  penalties  levied  by  the  jus- 
tices, under  that  act,  should  (except 
the  informer's  share)  be  paid  to  the 
receiver  appointed  by  the  act.  This 
clause  was  held  only  to  warrant  the 
magistrates  in  paying  the  money  to 
the  receiver,  but  did  not  vary  the 
form  of  the  conviction  made  at  those 
offices,  per  Duller,  J.,  3  T.  R.  341  ; 
see  now  10  Geo.  4,  c.  44;  2  &  3 
Viet.  c.  71 ;  and  2  &  3  Viet  c.  94, 
for  regulating  the  police  of  the  me- 
tropolis. By  sect.  47  of  2  &  3  Viet 
c.  71 1  when  penalties  are  made  pay- 
able to  any  person,  except  to  the 
informer,  and  are  recovered  before 
a  metropolitan  police  magistrate, 
they  shall  be  adjudged  to  be  paid  to 
the  receiver  for  the  metropolitan 
police  district ;  see  Wray  v.  Ellis, 
1  El.  &  El.  276  ;  28  L.  J.,  M.  C.  45. 
By  11  &  12  Viet.  c.  43,  s.  31,  the 
constable,  or  other  person  to  whom 
a  wariant  of  distress  is  directed, 
shall  be  thereby  ordered  to  pay  the 
aivount  to  be  levied  thereunder  to 
the  clerk  of  the  division  in  which 


the  justice  issuing  the  warrant 
usually  acts :  if  a  person  convicted 
in  any  penalty,  or  ordered  by  a  jus- 
tice to  pay  a  sum  of  money,  pays  it 
to  a  constable  or  other  person,  it  is 
then  to  be  paid  over  to  such  clerk ; 
if  any  person  committed  to  prison 
on  any  conviction  or  order  for  non- 
payment of  any  penalty  or  sum 
thereby  ordered  to  be  paid,  desires 
to  pay  the  same  and  costs  before  the 
expiration  of  the  time  for  which  he 
shall  be  ordered  to  be  imprisoned, 
he  is  to  pay  it  to  the  gaoler  or 
keeper  of  the  prison,  who  is  then 
to  pay  the  same  to  the  said  clerk. 
All  sums  so  received  by  the  said 
clerk  are  forthwith  to  be  paid  by 
him  to  the  party  or  parties  to  which 
the  same  are  to  be  paid  according 
to  the  directions  of  the  statute  on 
which  the  information  was  framed  ; 
and  if  the  statute  contains  no  such 
directions,  then  to  the  treasurer  of 
the  county,  riding,  &c.  for  which 
such  justice  shall  have  acted.  Pro- 
visions are  also  made  by  the  same 
section  for  insuring  regularity  in 
accounting  for  penalties;  see  also 
post,  p.  310. 

(d)  5  M.  &  S.  133. 
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Informer's 
share. 


To  the  poor  of 
the  parish 
where,  &c. 


victed,  on  12  Geo.  3,  c.  61,  s.  18,  for  conveying,  at  one 
time,  a  larger  quantity  of  gunpowder  than  is  allowed  by 
that  statute,  which  authorizes  the  seizure  of  such  gun- 
powder, and  directs  that,  upon  conviction  of  the  offender, 
the  same  shah1  be  forfeited  for  the  use  of  the  person 
making  the  seizure; — the  justices  having  adjudged  the 
gunpowder  to  be  forfeited  "  to  the  use  of  the  aforesaid 
J.  G.,  the  person  who  seized  the  same,"  without  showing 
previously,  by  the  evidence,  that  there  had  been  in  fact  a 
seizure,  and  that  he  was  the  person  seizing,  the  Court 
quashed  the  conviction.  But  if  the  form  given  by  the 
statute  is  followed,  it  is  sufficient,  although  it  does  not 
thereby  appear  who  is  the  informer,  to  whom,  by  the 
statute,  half  of  the  penalty  is  given  (e). 

It  is  the  policy  of  most  of  the  statutes  inflicting  penal- 
ties, to  give  part  of  the  penalty  to  the  informer  (/).  The 
proportion  is  now  generally  one-half.  At  first  it  was  com- 
monly one-fourth,  afterwards  one-third  by  later  statutes, 
and  lastly,  one-half.  Even  this  large  proportion,  says  an 
eminent  writer  on  the  penal  statutes,  seldom  hath  its 
effect  (</). 

Since  the  18th  year  of  Elizabeth  (when  the  first  instance 


(e}  R.  v.  Johnson,  8  Q.  B.  102  ; 
and  see  Wray  v.  Toke,  12  Id.  492. 

(/)  The  policy  of  this  expedient 
is  enforced  in  a  preamble  to  a  clause 
in  an  old  statute,  25  Hen.  8,  c.  9, 
concerning  pewterers ;  which,  after 
reciting  a  former  act,  proceeds  to 
take  notice,  "  that  forasmuch  as  the 
forfeiture  therein  is  to  the  only  use 
of  the  king's  highness,  and  that  any 
party  searching  or  finding  the  ar- 
ticles there  condemned  is  not  en- 
titled to  have  any  benefit  thereby,  it 
hath  not  been  known  that  any  per- 
son or  persons  have  taken  any  pains 
to  search  or  make  inquiry  thereof, 
by  reason  whereof  divers  evil-dis- 
posed persons,  &c.  daily  go  about 
from  village  to  village,  selling  such 
pewter  and  brass,  which  is  not  good, 
and  using  such  deceivable  weights 
and  beams,  as  they  did  before  the 


making  of  the  said  act,  to  the  great 
hurt  and  detriment  of  the  king's 
subjects;"  for  which  reason,  it  is 
enacted  by  that  clause,  that  half  the 
forfeiture  shall  belong  to  the  in- 
former. By  26  &  27  Viet.  c.  113 
(prohibiting  the  use  of  poisoned 
grain  or  seed),  s.  5,  the  justices 
have  power  to  award  to  the  informer 
or  prosecutor  (not  being  a  police - 
constable  or  peace-officer)  any  por- 
tion not  exceeding  one  moiety  of 
the  penalty  recovered  under  that 
act,  and  he  or  any  person  giving 
evidence  is  to  be  freed  from  penal- 
ties he  may  have  incurred  under  it, 
if  he  has  laid  the  information  or 
given  the  evidence  before  an  infor- 
mation has  been  laid  against  him 
for  such  penalties. 

(g)  Barrington's  Observations  on 
the  Statutes,  207,  n.  (o). 
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is  found),  it  has  been  a  frequent  practice  to  appropriate 
some  part  of  the  penalty  to  the  poor  of  the  parish  where 
the  offence  is  committed ;  and  the  following  points  merit 
attention,  relative  to  the  proper  form  of  adjudication  in 
such  cases. 

In  a  conviction  under  the  statute  5  Anne,  c.  14,  which  H«  presumed 

i  f  ^i_  'T.-L          co-extensive 

appoints  half  the  penalty  to  the  poor  01  the  parish  where  witn  parith. 
the  offence  happens  to  be  committed,  it  was  held  to  be  no 
objection,  that  the  offence  was  alleged  to  be  apud  villam  de 
Mottram  Andrews ;  for  it  was  said  by  the  Court,  that  if 
there  be  such  a  parish  as  Mottram  Andrews,  it  shall  be 
intended  to  be  co-extensive  with  the  vill;  but  if  the  offence 
was  committed  in  a  vill  which  was  extra-parochial,  then 
the  informer  shall  have  the  whole  (h). 

If  such  an  objection  could  now  be  got  over  at  all,  con- 
sistently with  what  has  since  been  laid  down,  it  must  be 
where  the  adjudication  of  the  penalty,  as  in  that  case,  is 
merely  to  be  distributed  or  applied  as  the  statute  or  the 
law  directs ;  for  it  has  been  held  that  an  award  expressly 
to  the  poor  of  a  township,  where  the  statute  speaks  of  a  TO  poor  of 
parish,  is  irregular.  toumthip  bad. 

This  was  so  decided  in  the  case  of  a  conviction  on  the 
Mutiny  Act,  35  Geo.  3,  c.  6,  s.  68,  the  85th  section  of 
which  orders  that  the  penalty,  after  making  satisfaction  as 
therein  ordered,  shall  be  paid  to  the  overseers  of  the  parish 
where  the  offence  is  committed.  The  act  also  prescribes 
a  short  form  of  conviction,  concluding  thus : — "  and  I  do 
hereby  declare  and  adjudge,  that  the  said  A.  B.  hath  for- 
feited the  sum  of  £ for  his  offence  aforesaid,  to  be 

distributed  as  the  law  directs,  according  to  the  statute  in 
that  case  made  and  provided."  In  the  case  in  question, 
the  offence  was  stated  "  at  Ulles thorp ;"  and  the  judgment 
was  in  these  terms,  viz. :  "  I  do  hereby  adjudge  and  direct, 
that  out  of  the  said  sum  of  40s.  so  forfeited,  15s.  be  applied 
in  making  satisfaction  to,  &c. ;  and  that  25s.,  the  re- 

(f>)  R.  \.  Wyatt,  2  Ld.  Raym.  1478;    and  see  Re  Boothroyd,  15  M.  &  W. 
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mainder,  be  paid  to  the  overseers  of  the  township  of  Ulles- 
thorp  aforesaid,  for  the  use  of  the  poor  of  the  said  town- 
ship, according  to  the  statute,"  &c.  It  was  alleged  and 
admitted  to  be  the  fact,  but  it  did  not  appear  upon  the  face 
of  the  conviction,  that  Ullesthorp  was  a  township  support- 
ing its  own  poor.  But  the  Court,  without  admitting  that 
if  the  fact  had  so  appeared  it  would  have  supported  the 
conviction,  were  clearly  of  opinion  that,  as  it  stood,  it  was 
irregular  (i). 

Where  however  the  conviction  ordered  the  penalty 
to  be  applied  as  the  law  directs,  it  was  held  to  be 
no  objection  that  the  conviction  purported  to  have  taken 
place  in  a  township,  and  the  statute  directed  that  the 
penalty  should  go  to  the  poor  of  the  parish  (A). 

And  where  a  defendant  had  been  convicted  on  stat.  10 
Geo.  2,  c.  28,  for  causing  to  be  acted,  at  a  certain  place 
called  the  Cobourg  Theatre,  for  gain  and  reward,  a  certain 
entertainment  of  the  stage,  &c. ;  and  from  the  evidence 
stated  in  the  conviction,  it  appeared  that  the  Cobourg 
Theatre  was  in  the  parish  of  Lambeth,  and  the  adjudica- 
tion of  the  penalty  was  to  the  poor  of  the  parish  of  St. 
Mary,  Lambeth;  it  was  held  that  this  was  no  variance, 


(i)  R.  v.  Priest,  6  T.  R.  538. 

(k)  Re  Boothroyd,  15  M.  &  W.  1, 
7,  10.  A  penalty  under  the  Ale- 
house Act  (9  Geo.  4,  c.  61)  imposed 
by  justices  of  a  borough,  which  has 
a  commission  of  the  peace,  but  no 
Court  of  Quarter  Sessions,  is  pay- 
able to  the  treasurer  of  the  county 
in  which  the  borough  is  situate,  and 
not  to  the  treasurer  of  the  borough 
on  account  of  the  borough  fund  j 
Reg.  v.  Dale,  1  Den.  C.  C.  R.  37 ; 
22  L.  J.,  M.  C.  44;  17  Jurist,  47; 
see  Brown  v.  Nicholson,  5  C.  B.,  N. 
S.  468;  28  L.  J.,  M.  C.  49.  Under 
26  &  27  Viet.  c.  97,  s  7  ("The  Sti- 
pendiary Magistrates'  Act,  1863"), 
certain  penalties  shall  be  paid  to 
the  treasurer  of  the  local  board  of 
health  (or  any  local  board  under 


the  Local  Government  or  Local  Im- 
provement Act),  to  be  carried  to 
the  credit  of  the  improvement  rate. 
The  Merchant  Seaman's  Act,  7  &  8 
Viet.  c.  112,  is  an  act  relating  to 
trade  or  navigation,  and  therefore 
penalties  recoverable  under  it  are 
payable  to  the  Merchant  Seaman's 
Society  as  being  within  the  provi- 
sions of  5  &  6  Will.  4,  c.  166,  which 
provides  for  the  application  of  penal- 
ties recovered  under  any  act  "re- 
lating to  the  customs,  excise  or 
post-office,  or  to  trade  or  naviga- 
tion;" see  Seamen's  Hospital  Society 
v.  The  Mayor,  &c.  of  Liverpool,  4 
Exch.  180;  and'W'ray  v.  Ellis,  1  El. 
&  El.  276;  28  L.  J.,  M.  C.  48; 
see  now  17  &  18  Viet.  c.  104,  Ap- 
pendix, "  Shipping." 
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it  not  appearing  that  Lambeth,  and  St.  Mary,  Lambeth, 
were  two  distinct  parishes  (I). 

And  where  the  form  prescribed  by  a  statute  (5  Geo.  4, 
c.  126,  the  General  Turnpike  Act\  directed  the  penalty 
to  be  paid,  one  half  to  the  informer  and  the  other  half 
to  the  "  surveyor  of  the  turnpike  road  where  the  said 
offence,  &c.  happened,"  and  a  warrant  upon  a  conviction, 
under  the  act,  directed  one  moiety  to  be  paid  to  the 
informer,  and  the  other  moiety  to  the  "  treasurer  of  the 
commissioners  for  amending  the  roads  and  highways  in 
the  Isle  of  Wight,  being  the  place  where  the  said  offence 
was  committed,"  it  was  held  sufficient,  and  Tindal,  C.  J., 
said,  "  The  form  given  by  the  3  Geo.  3,  c.  126,  has  in 
this  respect,  been  followed  as  nearly  as  the  exigencies  of 
the  case  would  permit;  it  was  impossible,  literally,  to 
follow  the  form  in  the  schedule,  and  any  defect  of  form 
is  cured  by  the  148th  section  "  (»i). 

It  may  be  noticed  by  the  way,  as  an  observation  arising  Statute-form 
from  another  part  of  the  above  case  of  P.  v.  Priest,  that  J 
it  is  not  always  sufficient  to  adhere  literally  to  the  form 
given  by  act  of  parliament,  where,  from  the  nature  of  the 
case,  the  general  terms  of  the  adjudication  used  in  that 
form  do  not  suffice  to  ascertain  that  which  the  express 
provisions  of  the  statute  require  to  be  ascertained.  The 
form  annexed  to  the  act  there  referred  to  (35  Geo.  3,  c.  6, 
s.  68)  has  the  words,  "  to  be  distributed  as  the  law  directs, 
according  to  the  statute  in  that  case  made  and  provided ; " 
but  the  statute  itself  expressly  directs  the  magistrate  to  fix 
a  sum  to  be  given  by  way  of  satisfaction  to  the  soldier 
aggrieved  (sect.  85).  It  is  clear,  therefore,  that  a  judg- 
ment, pursuant  to  the  general  form,  could  not  be  executed 
for  want  of  ascertaining  that  sum ;  therefore,  a  departure 
from  the  form  given  by  the  statute,  by  using  a  more  pre- 
cise specification,  was  deemed  not  to  be  any  objection ; 
•  and  indeed  it  is  difficult  to  see  how  the  conviction  could 

(/)  R.  v.  Glossopp,  4  B.  &  A.  616.  (ro)  Barnes  v.  White,  1  C.  B.  192, 

210. 
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have  been  sustained,  if  it  had  merely  adopted  the  general 
form,  without  ascertaining  what  part  of  the  penalty  should 
be  given  in  satisfaction  to  the  party  grieved ;  for  that  is  a 
matter  entirely  in  the  magistrate's  discretion.  Lord 
Kenyan,  with  reference  to  that  point,  said,  "  Where  a  form 
of  conviction  is  prescribed  by  statute,  it  is  in  general  most 
safe  to  adopt  the  very  words  used ;  but,  taking  the  whole 
of  this  act  together,  the  legislature  could  not  intend  that 
there  should  be  a  literal  adherence  to  the  form  pre- 
scribed "  (n). 

The  same  rules  will  of  course  apply,  where,  instead  of, 
or  in  addition  to,  a  penalty,  the  defendant  is  to  pay  the 
amount  of  the  injury  he  has  occasioned.  Thus,  24  &  25 
Viet.  c.  96,  contains  such  a  provision,  and  then,  by  s.  106, 
provides  that  every  sum  of  money  forfeited  on  summary 
conviction  for  the  value  of  any  property  stolen  or  taken, 
or  for  the  amount  of  any  injury  done  (such  value,  or 
amount  to  be  assessed  in  each  case  by  the  convicting 
justice),  shall  be  paid  to  the  party  aggrieved,  except  where 
he  is  unknown,  and  in  that  case  such  sum  shall  be  applied 
in  the  same  manner  as  a  penalty ;  and  every  sum  which 
shall  be  imposed  as  a  penalty  by  any  justice,  whether  in 
addition  to  such  value  or  amount,  or  otherwise,  shall  be 
paid  and  applied  in  the  same  manner  as  other  penalties  re- 
coverable before  justices  are  to  be  paid  and  applied  in  cases 
where  the  statute  imposing  the  same  contains  no  direction 
for  the  payment  thereof  to  any  person  (see  11  &  12  Viet. 
c.  43,  s.  31);  provided  that  where  several  persons  shall 
join  in  the  commission  of  the  same  offence,  and  shall,  on 
conviction,  each  be  adjudged  to  forfeit  a  sum  equivalent 
to  the  value  of  the  property  or  to  the  amount  of  the 
injury,  no  further  sum  shall  be  paid  to  the  party  aggrieved 
than  such  value  or  amount,  and  the  remaining  sum  or 
sums  shall  be  applied  in  the  same  manner  as  any  penalty 
imposed  by  a  justice  is  hereinbefore  directed  to  be  applied. 

(n)  (j  T.  R.  538. 
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And  24  &  25  Viet.  c.  97  contains  analogous  provisions. 

Under  the  statute  which  gives  magistrates  a  summary  Restitution  of 
jurisdiction  in  certain  cases  of  larceny  (18  &  19  Viet.  c.  Pr°Per 
126),  they  are  empowered  to  award  compensation  to  the 
prosecutor  and  his  witnesses,  and  also,  in  some  instances, 
the  restitution  of  property  (o);    and  the  24  &  25  Viet, 
c.  96  ( p)  also  contains  provisions  as  to  restitution. 


SECT.  6. — Of  awarding  Costs. 

Till  the  statute  18  Geo.  3,  c.  19,  was  passed,  there  was  Power  to  award 
no  general  power  enabling  the  convicting  magistrate  to  Cl 
award  costs  to  either  party,  though  such  a  provision  had 
occasionally  been  inserted  in  particular  acts. 

But  by  that  statute  (since  repealed  so  far  as  it  relates 
to  this  subject  (q) )  costs  might  be  awarded  to  either  party, 
and  if  the  penalty  amounted  to  51.  the  costs  were  to  be 
deducted  out  of  the  penalty  (r).  Xow,  by  stat.  11  &  12 
Viet.  c.  43,  s.  18,  it  is  enacted,  that  in  all  cases  of 
summary  convictions  or  of  orders  (except  those  within 
s.  35),  the  justices  making  the  same  may,  in  their  dis- 
cretion, award  and  order  in  and  by  such  conviction  or 
order  that  the  defendant  shall  pay  to  the  prosecutor  such 
costs  as  to  the  justices  seem  just  and  reasonable.  Also, 
where  the  information  or  complaint  is  dismissed,  the 
prosecutor  or  complainant  may  be  ordered  by  the  order  of 
dismissal  to  pay  to  the  defendant  such  costs  as  to  the 
justices  seem  just  and  reasonable;  and  the  sums  so  al- 
lowed for  costs  shall  in  all  cases  be  specified  in  the  con- 
viction or  order  or  order  of  dismissal.  The  costs  are 
recoverable  in  the  same  manner,  and  under  the  same 

(o)   See  sects.    8,    14,  Appendix  (p)  Larceny  Act. 

"Larceny,"  and  ante,  p.   154.     As  (q)  By  11  &  12  Viet  c.  43,  s.  36. 

to  restitution  of  property,  see  Reg.  (r)  See  Wray  v.  Take,  12  Q.  B. 

v.  The  London  Corporation,  27  L.  J.,  492,  510  ;  and  Skingley  v.  Surridge, 

M.  C.  231.  11  M.  &  W.  503. 
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Costs  at  discre- 
tion of  third 
person  bad. 


warrants,  as  any  penalty  or  sum  of  money  assessed  to 
be  paid  in  and  by  the  conviction  or  order  is  recoverable ; 
and  in  cases  where  there  is  no  such  penalty  or  sum  then 
the  costs  are  to  be  recoverable  by  distress,  and  in  default 
of  distress,  by  imprisonment,  with  or  without  hard  labour, 
for  any  time  not  exceeding  one  calendar  month,  unless 
the  costs  shall  be  sooner  paid(s).  Provision  is  also 
made  for  recovering  the  costs  of  the  distress,  and  of 
the  commitment,  and  of  conveying  the  party  to  prison. 
The  sums  so  awarded  must  be  ascertained  in  the  war- 
rant (£)• 

The  justice,  moreover,  must  himself  ascertain  the  sum. 
An  award  "  of  such  costs  as  to  certain  other  persons  (by 
name)  shall  seem  reasonable"  is  bad,  for  an  authority  of 
this  kind  cannot  be  delegated  (w). 

"We  have  seen  that,  by  sect.  18  of  11  &  12  Viet.  c.  43, 
the  sum  allowed  for  costs  is  to  be  specified  in  the  con- 
viction (x~),  and  to  be  recoverable  in  the  same  way  as  any 
penalty  adjudged  to  be  paid  by  such  conviction  is  re- 
coverable. 

But  where  corporeal  punishment  is  substituted  for  the 
penalty,  in  the  event  of  its  non-payment,  such  punish- 
ment must  not  extend  to  the  non-payment  of  the  costs, 
because  it  is  not  the  method  by  which  the  penalty  is 
"  recoverable"  within  the  meaning  of  the  above  section. 
This  was  decided  in  R.  v.  Barton  (y),  which  was  the  case 
of  a  conviction  on  the  stat.  29  Car.  2,  c.  7,  ss.  1  and  2, 


(*)  Sect.  18.  The  form  of  the 
warrants  will  be  found  in  the  Ap- 
pendix. 

(t)  Sects.  21—24,  26,  27,  post, 
p.  300.  The  last-mentioned  sec- 
tion refers  to  costs  of  appeal ;  see 
Appeal,  and  R.  v.  Payne,  4  D.  &  R. 
72;  see  also  12  &  13  Viet.  c.  14, 
for  enabling  overseers  of  the  poor 
and  surveyors  of  the  highways  to 
recover  the  costs  of  distraining  for 
rates,  and  Walsh  v.  Southworth  and 
others,  6  Exch.  150. 

(«)  R.  v.  St.  Mary's,  Nottingham, 
13  East,  57,  n. ;  Selwood  v.  Mount, 


1  Q.  B.  726  ;  Lock  v.  Selwood,  Id. 
736 ;  R.  v.  Clark,  5  Id.  887  ;  post, 
"Appeal." 

(x)  Where  the  justices  signed  a 
conviction  and  warrant  of  commit- 
ment, leaving  blanks  for  the  amount 
of  costs  to  be  inserted,  it  was  held 
to  be  an  irregularity,  but  not  an 
excess  of  jurisdiction  renderir 
them  liable  to  an  action ;  Bott 
Ackroyd,  28  L.  J.,  M.  C.  207;  sec 
also  R.  v.  //.  Ely,  5  El.  &  HI.  489  ; 
25  L.  J.,  M.  C.  1. 
•  (y)  13  Q.  B.  389;  and  see  Bar- 
ton v.  Brichnell,  Id.  393. 
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whereby  a  penalty  of  5s.  is  imposed  to  be  levied  by  dis- 
tress, and  in  default  of  such  distress,  or  in  case  of  insuffi- 
ciency or  inability  to  pay  the  said  penalty,  the  offender  is 
to  be  set  publicly  in  the  stocks  for  two  hours.  The  Court 
quashed  the  conviction,  wliich  adjudged  the  offender  to 
forfeit  and  pay  5s.,  and  11*.  costs,  and  that  the  said 
several  sums,  if  not  paid,  should  be  levied  by  distress, 
and  in  default  of  sufficient  distress,  that  the  party  con- 
victed should  be  set  publicly  in  the  stocks  for  the  space 
of  two  hours,  unless  the  said  several  sums  should  be 
sooner  paid(z).  Wightman,  J.,  said,  *'  The  stocks  is  a 
personal  punishment  substituted  for  the  pecuniary  penalty 
where  that  cannot  be  levied:  not  a  means  provided  for 
recovering  the  penalty"  (a). 

AVhere  the  justices  have  awarded  costs  to  a  party  on  an 
appeal  against  a  conviction,  in  pursuance  of  the  power 
given  by  an  act  of  parliament  which  declares  that  they 
may  be  levied  by  distress,  a  mandamus  lies,  or  a  rule 
will  be  granted  (6),  to  compel  the  justices  to  issue  their 
warrant  of  distress  (c). 


SECT.  7. —  Conclusion  of  the  Conviction. 

The  conviction  concludes  with  an  attestation  under  the  Attestation, 
hand  and  seal  of  the  magistrate,  which  is  the  only  proper 
mode  of  authenticating  it  as  the  record  of  his  proceed- 
ing (d). 

(t)  The   magistrates  would  have  Mortlock,  7  Id.  459 ;  R.  v.  Glamor- 

been  justified   in   ordering  the  de-  gansh.,  19  L.  J.,  M.  C.   172;  R.  v. 

fendant  to  be  put  in  the  stocks  for  Merionethsh.,  1   D.   &  Mer.  121 ;  R. 

two  hours  if  the  five  shillings  were  v.  JJ.  Westmoreland,  1  D.  &  L.  178; 

not  paid,  and  ordering  a  distress  for  Ex  parte  ffolloicay,  1  Dowl.  26. 
the  costs,  because  the  penalty  was  (b)  11  &  12  Viet.  c.  44,  s.  5. 

recoverable  by  distress.  (c)  R.  v.  JJ.  Hants,  1  B.  &  Adol. 

(a)  As  to  the  mode  of  awarding  654;  see  Ex  parte  Thomas,  16  L.  J., 

costs,  see  Tarry  v.  Xeu-man,  15  M.  M.  C.  57;  pott,  p.  298. 
&  W.  645,  653,  655  ;   Wrr.y  v.  Take,  (d  )  Ante,    p.     158.      An    order, 

12  Q.  B.  492, 509  ;  Selwood  v.  Mount,  having  an  impression    made  on    it 

1  Q.  B.  726 ;  Lock  v.  Selwood,  Id.  with  ink    by    means  of  a  wooden 

736;    R.  v.   Long,   Id.   740;   R.  v.  block,    is    sufficiently    sealed;     R. 
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Date.  Along  with  the  attestation  the  date  is  usually  affixed ; 
and  it  is  material,  where  the  time  for  conviction  is  limited 
by  statute,  that  the  date  should  bring  it  within  that  time, 
when  compared  with  the  date  alleged  for  the  offence :  — 

Thus,  on  a  statute  requiring  the  offence  to  be  pro- 
secuted within  twelve  months,  a  conviction,  dated  13th 
August,  1708,  for  an  offence  committed  14th  August, 
1707,  was  deemed  objectionable,  though  it  contained 
an  averment  of  the  defendant  "being  duly  prosecuted 
within  twelve  months  after  the  offence : "  for  the  justices, 
it  was  said,  might  construe  twelve  months  to  mean  twelve 
calendar  months,  or  a  year,  whereas  by  law  it  is  twelve 
lunar  months  only  (e).  Now,  however,  the  word  "  month" 
in  all  acts  of  parliament  means  a  calendar  month  (/). 

v.     St.    Paul's,    Covent    Garden,    7  order  altered  by  one  of  the  justices 

Q.  B.  232;    14  L.  J.,   M.   C.   109;  in  the  presence  of  the  other  after 

and  see  Re  Morley,  33  L.  J.,  Prob.  signature,    but    before    delivery,   is 

108  ;   Jenkyns  v.  Garsford,  32  L.  J.,  not  vitiated  ;  R.  v.  Llanwinio,  4  T.  R. 

Div.    122.     Justices    need  not  sign  473;  see  R.  v.  Winwick,  8  Id.  454. 

their  Christian  names  at  full  length  As  to  alteration  of  a  case  after  it 

to  an  order  of  removal  ;  R.  v.  War-  has  been  stated   and  given   to    the 

thenbury,   1    Q.   B.    555 ;    14   L.   J.,  prosecutor,   see  Chandler's  case,   32 

M.  C.  144.     A  verbal  adjudication  L.  J.,  M.  C.  66. 
was  made  by  justices  in  petty  ses-          (e)  Per  Holt,  C.  J.,  R.  v.  Peck- 

sions,  and  a  formal  order  was  after-  ham,  Comb.  439  ;  see  R.  v.  Bellamy, 

wards  drawn  up  and  signed  by  one  2  D.  &  11.  727  ;   1   D.  &  R.  Mag. 

justice  on  the  1st  of  March,  and  by  Ca.  511  ;  1  B.  &  C.  500  ;  and  ante, 

the  others  on  the  3rd;  it  was  held  p.  52. 

to   be   valid;    Ex  parte   Johnson,  3  (/)  13  &  14  Viet.  c.  21,  s.  4. 

B.  &  S.  947  ;  32  L.  J.,  M.  C.  193.  An 
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THE  defendant  is  entitled,  upon  application,  to  a  copy  Defendant's 

of  his  conviction  from  the  convicting  magistrate.     Where  ofgconviction. 

a  party  was  placed  under  the  necessity  of  suing  out  a  cer- 

tiorari,  merely  for  the  purpose  of  obtaining  a  copy  of  a 

conviction,  which  was  necessary  for  his  defence  to   an 

action  brought  for  the  same  fact,  and  which  had  been 

denied  by  the   magistrate, — the   latter  was  refused   his 

costs,  which  he  would  otherwise  have  been  entitled  to, 

on  the  affirmance  of  the  conviction.     Upon  that  occasion 

it  was  said  by  Mr.  Justice  Yates,  "  The  justice  ought  to 

have  given  the  defendant  a  copy  of  the  conviction  ;  for  it 

was  a  record,  and  the  defendant  was  entitled  to  it "  (a). 

If,  however,  by  mistake,  and  without  any  fraud  or 
intention  to  mislead,  a  copy  be  delivered  to  the  party, 
misstating  the  name  of  the  informer,  or  any  other  fact, 
and  a  more  correct  one  be  returned  to  the  sessions,  that 
Court  can  only  take  notice  of  the  latter  (b).  And  the 
defendant  is  not,  it  seems,  entitled  to  have  a  copy  of  the 


(a)  R.  v.  Midlam,  3  Burr.  1720; 
and  see  Taylor  Evid.  (2nd  edition), 
pp.  1161,  1162.  So  if  a  defendant 
be  arrested  on  a  warrant  of  commit- 
ment, he  is  entitled  to  a  copy  of  it, 


under   the  Habeas  Corpus  Act,  31 
Car.  2,  c.  2,  s.  5. 

(b)  R.V.  Allen,  15  East,  333,  346, 
pott,  p.  289. 
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Practice  as  to 
drawing  up 
conviction. 


conviction  to  enable  him  to  appeal  against  it  at  the  ses- 
sions for  any  matter  of  mere  form,  or  to  "  pick  holes  in  it," 
without  regard  to  the  merits  (c). 

By  the  statute  11  &  12  Viet.  c.  43,  s.  14,  it  is  enacted, 
that  if  the  defendant  be  convicted,  or  an  order  be  made 
against  him,  a  minute  or  memorandum  shall  then  be  made, 
for  which  no  fee  shall  be  paid,  and  the  conviction  or  order 
shall  afterwards  be  drawn  up  by  the  justice  or  justices  in 
proper  form,  under  their  hands  and  seals,  and  they  shall 
cause  the  same  to  be  lodged  with  the  clerk  of  the  peace, 
to  be  by  him  filed  among  the  records  of  the  General 
Quarter  Sessions.  If  the  information  or  complaint  be 
dismissed,  the  justices  may,  if  they  think  fit,  upon  being 
required  to  do  so,  make  an  order  of  dismissal  of  the  same, 
and  give  the  defendant  a  certificate  thereof,  which  certifi- 
cate, afterwards,  upon  being  produced,  without  further 
proof,  shall  be  a  bar  to  any  subsequent  information  or 
complaint  for  the  same  matters  against  the  same  party. 
Before  an  order  of  justices  can  be  enforced  by  commit- 
ment or  distress,  a  copy  of  the  minute  of  it  must  be  served 
on  the  defendant  (c?). 

In  point  of  fact,  before  this  statute,  the  constant  prac- 
tice was,  for  the  justices,  at  the  time  of  their  judgment, 


(c)  R.  v.  JJ.  Huntingdon,  5  D.  & 
R.  588 ;  2  D.  &   R.  Mag.  Ca,  594, 
sed  qucere  ? 

(d)  11  &  12  Viet.  c.  43,  s.  17.    A 
formal  order  need  not  be  drawn  up 
before  the  warrant  issues ;  Ratt  v. 
Parkinson  and  others,  20   L.  J.,  M. 
C.  208,  210.     An  order  is  said  to 
be    made   when    it   is    pronounced 
verbally   and    before  it  is   formally 
drawn    up  ;    Ex    parte    Johnson,    3 
B.   &    S.   947;    32    L.    J.,    M.   C. 
193,    196;    see    also   Bntt  v.  Ack- 
royd,    28   L.   J.,  M.  C.  207.     Un- 
der the    statute    18    &   19  Viet.  c. 
126,  giving  justices  at  petty  sessions 
power  to  adjudicate  in  certain  cases 
ef   larceny,    if  the    charge   be  dis- 
missed,  a    certificate  of  such   dis- 
missal is  to  be  delivered  to  the  party 


charged  (s.  1) ;  and  the  justices  are 
to  transmit  the  proceedings  (whether 
a  conviction  ensue  or  not)  to  the 
next  general  or  quarter  sessions, 
there  to  be  kept  among  the  records 
of  the  Court,  and  a  copy  of  the  con- 
viction, or  of  the  certificate  of  dis- 
missal,  certified  by  the  proper  officer 
of  the  Court,  or  proved  to  be  a  true 
copy,  will  be  sufficient  evidence  of 
such  conviction  or  dismissal  in  any 
legal  proceeding  (s.  7);  and  every 
person  who  obtains  a  certificate  of 
dismissal,  or  is  convicted  under  the 
act,  is  released  from  all  further  or 
other  criminal  proceedings  for  the 
same  cause  (s.  12);  see  Appendix, 
"  Larceny;"  and  see  24  &  25  Viet. 
c.  100,  s.  44,  as  to  certificate  of 
dismissal  on  charge  of  assault. 
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merely  to  take  minutes  of  the  charge,  examination  and 
other  proceedings,  without  attention  to  precise  form,  to 
serve  as  memoranda  for  drawing  up  a  more  formal  state- 
ment, if  they  should  be  required  to  file  the  conviction  at 
the  sessions,  or  to  return  it  to  a  writ  of  certiorari.  Nor 
was  there,  provided  the  statement  was  warranted  by  the 
facts,  any  legal  objection  to  this  method,  which  the  Court 
of  Queen's  Bench  had  been  in  the  habit  of  recognizing  (e). 
Indeed  it  is  allowed,  that  the  formal  conviction  may  be 
drawn  up  at  any  time  before  it  is  acted  upon(/),  or  before 
the  return  of  the  certiorari,  although  after  a  commit- 
ment (a),  or  after  the  penalty  has  been  levied  by  dis- 
tress (//),  or  after  action  brought  against  the  magis- 
trate (z),  or,  as  it  seems,  even  after  the  conviction  has 
been  returned  to  the  sessions  (j).  And,  as  we  have  seen,  Copy  delivered 
even  after  the  magistrate  has  delivered  to  the  defendant  not 
a  copy  of  the  conviction,  as  that  upon  which  the  subse- 
quent proceedings  have  been  founded,  he  is  not  thereby 
precluded  from  drawing  up  and  returning  a  conviction 
in  a  formal  shape,  which  is  to  be  taken  as  the  only 
authentic  record  of  the  proceedings  (£) ;  for  the  conviction 

(e)  Per  Ld.  Kenyon,  1  East,  188,  843;  see  as  to  substituting  a  good 

189;   10  Mod.  382;  R.  v.  JJ.  Hun-  for  a  bad  warrant  of  commitment  in 

tlngdon,  5  D.  &  R.  588;    2  D.  &  R.  execution,  R.  v.  Richards,  5  Q.  B. 

Mag.  Ca.  594 ;   Chancy  v.  Payne,  1  926 ;  Re  Fell,  15  L.  J.,   M.  C.  25 ; 

Q.    B.    712.      In    that   case  (as    in  R.  v.    Chaney,    6    Dowl.    281,    289; 

Charters.  Greame,  13  Q.  B.  216)  the  Lindsay    v.   Leigh,    11    Q.    B.  455; 

conviction   could   not   be   quashed,  Ex  parte  Cross,  ^  H.  &  N.  354 ;  26 

nor  brought  before  the  Court  directly  L.  J.,  M.  C.  201 ;  Re  Elmy,  I  A.  8c 

by  the  defendant,  as  the  certiorari  E.  843;  Ex  parte  Smith,  3  H.  &  N. 

was  taken  away,  but  the  commit-  227;  27  L.  J.,    M.  C.  186;   R.  T. 

ment,  which  recited  the  conviction,  Ternan,  33  L.  J.,  M.  C.  201. 

having  been  held  bad  at  sessions,  (/)  Per  Erie,  J.,  in  Butt  Y.  Ack- 

by  reason  of  a  defect  in  the  convic-  royd,  28  L.  J.,  M.  C.  208. 

tion  as  recited,  it  was  held  too  late  (g)  Massey  v.   Johnson,  12  East, 

for  the  magistrates  to  draw  up  a  se-  82,  post,  "  Commitment." 

cond  amended  conviction,  and  that  (h)  R.  v.  Barker,  1  East,  186. 

the  effect  was  the  same  as   if  the  (i)  Lindsay   v.   Leigh,    11    Q.   B. 

conviction  itself  had  been  quashed;  455;    Massey   v.   Johnson,    12   East, 

see  post,  "Certiorari."     A  warrant  82;   Gray  v.  Cookson,  16  East,  13. 

of  commitment   must  be  drawn  up  (,;')  R.  v.  Richards,  5  Q.   B.  926; 

in  writing  as  soon  as  possible  after  Selwood  v.   Mount,  9  C.   &   P.  75; 

the  commitment  is  ordered,  Hutchin-  Chaney  v.  Payne,  1  Q.  B.  723. 

son  v.  Lowndes,  4  B.  &   Ad.  118;  (A)  See  Basten  v.  Carew,  5  D.  & 

*ee  Re  Elmy  and  another,  1  A.  &  E.  R.  558 ;  2  Mag.  Cas.  563 ;   3  B.  5c 

P.  U 
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returned  to  the  sessions,  or  to  the  Court  of  Queen's 
Bench,  is  the  only  one  of  which  those  Courts  respectively 
can  take  notice. 

Thus,  after  a  distress  and  warrant  of  commitment  issued, 
the  party  having  applied  for  a  copy  of  the  proceedings,  a 
copy  of  the  original  minutes  was  furnished  to  him  by  the 
justice's  clerk,  and  the  justice  afterwards  drew  up  and 
returned  to  a  certiorari  another  and  more  formal  con- 
viction, dated  as  of  the  day  when  the  original  proceedings 
were  had, — the  latter  conviction  was  warranted  by  the 
facts,  but  was  more  regular,  and  in  that  respect  differed 
from  the  copy  furnished  to  the  defendant,  which  was  in 
some  respects  informal, — a  criminal  information  was 
moved  for  against  the  justice,  on  the  ground  that,  though 
magistrates  ought  to  be  indulged  with  a  reasonable  time 
for  drawing  up  their  convictions,  yet,  when  issued  by 
their  authority  to  the  parties,  and  acted  upon  by  levying 
execution,  they  ought  not  to  be  altered ;  and  it  was  urged, 
that  the  parties,  by  such  alteration  being  permitted,  were 
liable  to  be  drawn  into  unnecessary  expense,  as  in  that 
very  instance  the  defendant,  having  received  from  the 
magistrate  a  copy  of  a  conviction  which  was  clearly  bad, 
had  been  induced  to  apply  for  a  certiorari  to  relieve 
himself  from  it.  The  Court,  however,  not  only  refused 
to  grant  an  information,  but  said,  that  if  the  magistrate 
had  done  no  more  than  return  the  conviction  in  a  more 
formal  shape,  instead  of  sending  it  up  in  the  informal  one 
in  which  it  was  first  drawn,  and  supposing  the  facts  war- 
ranted the  return  actually  made,  it  was  not  only  legal, 
but  laudable  in  him  to  do  as  he  had  done ;  and  he  would 
have  done  wrong  if  he  had  acted  otherwise  (Z).  And,  in 
answer  to  the  argument  of  the  defendant  being  drawn 
into  the  expense  of  litigating  the  conviction,  the  Court 
observed,  that  a  mere  informality  in  the  manner  of  draw- 
ing up  the  conviction  ought  not  to  be  the  inducement  for 

C.  649;  R.  v.  JJ.  Huntingdon,  supra;  (I)  R.  v.  Barker,  1  East,  188. 

£.  v.  Allen,  15  East,  333,  346. 
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removing  it  into  the  Queen's  Bench,  but  some  substantial 
defect  in  the  justice  and  legality  of  the  proceeding  before 
the  magistrate  («). 

Thus  also  in  one  case,  where  the  copy  delivered  to  the 
defendant  contained  a  mistake  in  the  name  of  the  in- 
former (ri),  and  in  another,  where  the  warrant  of  commit- 
ment misstated  the  name  of  the  person  on  whose  oath 
the  conviction  was  founded,  it  was  held,  that  these  errors 
might  and  ought  to  have  been  corrected  in  the  conviction 
formally  returned,  and  the  Court  would  not  allow  the  de- 
fendant to  avail  himself  of  the  variance  as  any  ground  of 
objection  (o). 

In  all  these  cases,  however,  it  is  understood,  that  the 
corrected  statement  must  be  conformable  to  the  facts 
as  they  really  took  place.  And  as  the  Court  gives  credit 
to  the  magistrates  for  the  truth  of  the  facts  recorded  in 
the  conviction,  it  will  hold  them  punishable  for  making 
a  false  statement  (p).  The  fresh  conviction  must  also  be 
drawn  up  before  the  former  one  has  been  quashed  for 
informality  (q),  or  the  defendant  has  been  discharged  for 
such  cause,  even  although  the  conviction  may  not  have 
been  removed  or  quashed  (r). 

But  where  the  validity  of  the  warrant  of  commitment 
reciting  the  conviction  was  questioned,  and  the  prisoner 
was  remanded,  the  justices  were  allowed  to  substitute  a 
good  conviction  (s)  :  so  a  conviction  may  be  drawn  up  to 

(«)  In   R.  v.   Glossop,   Easter,  2  power  the  law  has  entrusted  them 

Geo.   4  (1821),   where   a  certiorari  with,  if  the  justices  should  make  a 

was  directed   to  justices  to   certify  false  return,  whereby  the  party  as 

proceedings  at  sessions  under  their  well  as  justice  is  abused,  they  may 

hands    and    seals,    and    the    return  be  punished." 

omitted  their  seals,  the  Court  gave  (q)  Chaney  v.  Payne,  1  Q.  B.  712; 

leave  to  amend  the  return  in  that  R.  v.  Chaney,  6  Dowl.  281  ;  and  see 

respect,  and  sent  it    back  for  that  Charter  v.  Greame,  13  Q.  B.  216. 

purpose;   Mr.  Dowling's  MS.  (r)  Charter  v.  Greame,  supra;  11 

(n)  R.  v.  Allen,  15  East,  333.  &  12  Viet.  c.  43,  s.  H. 

(o)  12  East,  67;  post,  "  Appeal."  (s)   Charter  v.  Greame,   13  Q.   B. 

(p)  15   East,  346;  and  by  Lord  216.     The  former  one  had  not  been 

C.J.  Parker,  R.  v.  Simpson,  10  Mod.  returned  to   sessions,   but  that  fact 

382, — "  As  we  ought  to  credit  the  would  not,  it  seems,  affect  the  deci- 

justices   in   the    execution    of  that  sion. 

u2 
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sustain  a  commitment  valid  in  form,  although  the  Court 
will  not  assume  that  there  is  a  good  conviction  free  from 
the  objection  in  the  commitment,  nor  will  they  direct  the 
gaoler  to  substitute  a  formal  for  an  informal  warrant  in  his 
return  to  a  writ  of  habeas  corpus(t). 

It  should  be  observed  that  an  order  of  justices  could 
not,  formerly,  like  a  conviction,  be  returned  to  sessions  in 
an  amended  form,  but  a  power  of  amendment  in  such  case 
seems  to  be  given  by  11  &  12  Viet.  c.  43,  s.  14  (u).  If 
two  orders  be  made  by  mistake  at  the  sitting  of  magis- 
trates, it  is  competent  for  them  at  the  time  to  declare 
which  is  the  right  one(v). 
Amendment  of  By  12  &  13  Viet.  c.  45,  s.  7,  after  reciting  that  "in 

convictions  -,  •      ,  •  f  .-,  ,       , 

and  orders.  many  cases,  where  justices  of  the  peace  are  by  law  em- 
powered to  make  orders  or  to  give  judgments  (M'),  great 
expense  and  frequent  failures  of  justice  have  been  occa- 
sioned by  reason  that  such  orders  or  judgments  have,  on 
appeal  to  the  general  or  quarter  sessions  of  the  peace,  or 
on  removal  by  certiorari  into  the  Court  of  Queen's  Bench, 
been  quashed  or  set  aside  upon  exceptions  or  objections  to 
the  form  of  the  order  or  judgment,  irrespective  of  the 
truth  and  merits  of  the  matter  in  question,"  it  is  enacted, 
"that,  if  upon  the  trial  of  any  appeal  to  any  Court  of 
general  or  quarter  sessions  of  the  peace  against  any  order 
or  judgment  made  or  given  by  any  justice  or  justices  of 
the  peace,  or  if  upon  the  return  to  any  writ  of  certiorari 
any  objection  shall  be  made  on  account  of  any  omission 
or  mistake  in  the  drawing  up  of  such  order  or  judgment, 
and  it  shah1  be  shown  to  the  satisfaction  of  the  Court  that 

(t)  See  further  on  this  point,  Sel-  up  one  joint  conviction  ;  Re  Glee  and 

wood  v.  Mount,  1   Q.   B.  726,  734;  Osborne,  I  B.  C.  C.  31;    21    L.  J., 

Lock  v.  Selwood,  Id.  736;  9  C.  &  P.  M.  C.  112. 

75  ;  Re  Fell,  3  D.  &  L.  373  ;  Wilkins  (u)  R.  v.  JJ.  Chesh.,  5  B.  &  Ad. 

v.  Hemsworth,  7  A.  &  E.  807;   The  439;  see   Wilkins  v.    Wright,  2  Cr. 

Canadian  Prisoners'  case,  9  Id,  731  ;  &  Mees.  191  ;  R.   v.   JJ.  Radnor sh., 

see  also  post,  "Commitment,"  and  9  Dowl.  90 ;  ante,  p.  160. 

"  Habeas  Corpus."    Where  separate  (v)  Wilkins  v.  Hemsworth,  7  A.  & 

convictions    had    been     drawn    up  E.  807. 

against  each  of  two  persons  upon  a  (w)  The  word    "judgments,"  it 

joint  information,  Mr.  Justice  Erie  seems,  will  include  convictions ;  see 

refused  to  order  the  justices  to  draw  post,  "  Appeal." 
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sufficient  grounds  were  in  proof  before  the  justice  or 
justices  making  such  order  or  giving  such  judgment  to 
have  authorized  the  drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for  the  Court,  upon 
such  terms  as  to  payment  of  costs  as  it  shall  think  fit,  to 
amend  such  order  or  judgment,  and  to  adjudicate  there- 
upon as  if  no  such  omission  or  mistake  had  existed :  pro- 
vided always,  that  no  objection  on  account  of  any  such 
order  or  judgment  brought  up  upon  a  return  to  a  writ  of 

*ertiorari  shall  be  allowed,  unless  such  omission  or  mistake 

5hall  have  been   specified  in  the  rule  for  issuing  such 

•ertiorari"  (j[). 
The  justice  ought  regularly,  in  every  instance,  but  more  Conviction  to 

particularlv  where  anv  part  of  the  penalty  is  given  to  the  b.e  filed  at  ses" 

J   J  J  . J  sion*, 

^ueen,  to  return  a  record  of  his  conviction  to  the  ses- 
sions, whether  the  party  appeals  or  not,  or  whether  any 
appeal  be  given  by  the  statute  or  not(y).  This  is  required 

>y  11  &  12  Viet.  c.  43,  s.  14,  and  is  sometimes  enforced 

>y  the  acts  themselves  which   impose  the  penalties(z). 

3n  a  recent  occasion  the  Court  of  Queen's  Bench,  while 
refusing  a  rule  to  the  magistrate's  clerk  to  return  sum- 
mary convictions  (on  the  ground  that  he  was  a  mere 
servant  in  the  matter),  expressed  an  opinion  that  the 

ustices  would  be  liable  to  have  a  rule  granted  against 
them,  or  even  to  an  indictment,  if  they  refused  to  return 
to  the  sessions  a  conviction  made  by  them  (a). 

(x)  See  post,  "  Appeal  and  Cer-  former  act  of  42  Geo.  3,  c.  107,  to 

tiorari."     A  like  power  is  given  to  prevent    the    killing   of   deer,   the 

imend  orders  of  removal  (11  &  12  second  offence,  after  a  prior  convic- 

fict  c.  31,  s.  6)  and  lunatic  orders  tion,  was   declared  felony;    and  it 

16  &  17  Viet.  c.  97,  s.  113).  was  directed,  that,  in  order  to  faci- 

(y)  R.   v.  Eatr.n,    2   T.   R.   285.  litate  the  proof  of  the  first  convic- 

The  reason  given   by  Mr.   Justice  tion,  the  justice  should  transmit  the 

Juller  is,  that  the  crown  may  not  record  of  conviction,  under  his  hand 

>e  deprived  of  its  share  of  the  for-  and  seal,  to  the  next  quarter  ses- 

feitures.    Since  the  statute  3  Geo.  4,  sions,  to  be  filed  by  the  clerk  of  the 

c.  46,  pott,  p.  310,  this  reason  is  in  peace ;  which  record,  or  a  true  copy 

some  measure  dispensed  with ;  and  thereof,  was  declared  to  be  evidence 

»ee  4  Geo.  4,  c.  37,  post,  312.  to  prove  the  fact  of  the  first  convic- 

(:)  As  by  6  &  7  Will.  3,  c.  12,  tion ;  see  also  18  &  19  Viet.  c.  126, 

s.  7 ;  39  &  40  Geo.  3,  c.  89,  s.  22 ;  s.  7. 

1   &  2  Will.  4.  c.   32,  s.  43  ;    and  (a)  Ex  parte  Hayward,  3  B.  &  S. 

24  &  25  Viet.  c.  96,  s.  112,     By  the  546;  32  L.  J.,  M.  C.  89. 
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If  the  magistrate,  after  receiving  due  notice  of  appeal, 
neglects  to  return  the  conviction,  whereby  the  party  is 
prevented  from  prosecuting  his  appeal,  he  is  liable,  in  an 
action  on  the  case,  for  the  special  damage  (b). 

It  will  be  observed  that  the  14th  section  of  11  &  12 
Viet.  c.  43,  does  not  fix  any  time  for  the  conviction  to  be 
returned  and  filed,  and  where  a  statute  required  it  to  be 
done  at  the  "next  Quarter  Sessions,"  the  words  were  held 
to  be  directory,  not  imperative,  as  to  the  time(c). 


(6)  Proser  v.  Hyde,  1  T.  R.  414. 

(c)  Charter  v.  Greame,  13  Q.  B. 
216;  Mason  v.  Barker,  1  C.  &  Kir. 
100, 107  ;  and  see  ante,  p.  35,  n.  (h). 
The  provision, however,  in  26Geo.  3, 
c.  14,  which  requires  that  a  table  of 


fees  shall  be  prepared  at  one  ses- 
sions and  approved  at  "  the  next 
succeeding  quarter  sessions"  is  im- 
perative ;  Bowman  v.  Blyth,  7  E.  & 
B.  26;  27  L.  J.,  M.  C.  21. 
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SECT.  1. — Of  the  Recognizance. 

THE  proceedings  ulterior  to  the  conviction  are  either,  on 
the  side  of  the  prosecution,  in  furtherance  of  the  convic- 
tion, or,  on  behalf  of  the  party  convicted,  for  reversal  or 
relief.  The  business  of  the  present  chapter  will  be  to 
describe  the  several  modes  of  enforcing  the  object  of  con- 
viction, viz.  by  recognizance,  distress  and  commitment,  the 
last  of  which  is  either  a  primary  punishment  or  only 
secondary  to  a  pecuniary  one. 

The  powers  of  the  convicting  magistrate  are  confined,  Recognizance 
in  general,  to  enforcing  the  punishment  (a)  for  the  par-  a|ains 
ticular  offence  against  which  judgment  has  passed,  the 
usual  jurisdiction  of  the   magistrate   not  enabling   him 
to  compel  the  offender  to  give  security  against  a  future 
breach  of  the  law. 

Where  a  magistrate  has  power  to  require  a  party  brought 
before  him  to  enter  into  a  recognizance  to  keep  the  peace, 
the  Court  of  Queen's  Bench  will  not  interfere  with  his 
discretion  in  that  respect  (b). 

Where  a  statute  (the  Xight  Poaching  Act,  9  Geo.  4, 
c.  69,  s.  1)  empowered  a  magistrate  to  require  sureties 
from  the  offender  "for  his  not  so  offending  again,"  and 

(a)  But  (as  we  have  seen,  ante,  (b)  R.  v.  Tregarthen,  5  B.  &  Adol. 

p.  250)  there  are  exceptions  to  this  678 ;  2  Nev.  &  &I.  379  ;  see  R.  T. 

rule  under  24  &  25  Viet.  c.  96,  s.  Dunn,  12  A.  &  E.  559. 
108,  and  24  &  25  Viet.  c.  97,  s.  66. 
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Commitment 
or  security 
until  return  of 
distress-war- 
rant. 


the  warrant  adjudged  him  to  find  sureties  that  he  would 
"not  offend  again"  generally,  it  was  held  to  be  bad(c). 
And  where  a  Court  of  Quarter  Sessions  made  an  order 
that  the  defendants  should  enter  into  recognizances  before 
a  magistrate  to  keep  the  peace,  but  did  not  direct  that  in 
default  of  finding  sureties  they  should  be  committed,  and 
on  the  defendants  declining  to  enter  into  recognizances 
the  magistrate  committed  them,  it  was  held  that  he  had 
no  jurisdiction  to  do  so(d). 

Whenever  a  distress-warrant  is  issued,  the  justice  may 
OY^er  ^ie  defendant  to  be  detained  in  custody  until  return 
is  made  to  the  warrant,  unless  the  defendant  gives  suf- 
ficient security  by  recognizance  or  otherwise  for  his  ap- 
pearance at  the  time  and  place  appointed  for  the  return  (e). 


(c)  Re  Reynolds  and  another,  1  D. 
&  L.  846;  13  L.  J.,  M.  C.  65. 
Another  objection  taken  to  the  war- 
rant was,  that  it  required  two  defend- 
ants to  find  sureties,  not  only  each 
for  his  own  conduct,  but  also  for  the 
conduct  of  the  other ;  but  there 
was  no  decision  on  this  point;  see 
Cureton  v.  The  Queen,  El.  B.  &  S. 
208  ;  30  L.  J.,  M.  C.  149,  152.  See, 
as  to  sureties  to  keep  the  peace, 
Ex  parte  Aston,  12  M.  &  W.  456; 
Prickett  v.  Gratrex,  8  Q.  B.  1020  ; 
R.  v.  JJ.  Hun  ting  donsh.,  14  L.  J., 
M.  C.  99 ;  R.  v.  Deny  and  others, 
20  L.  J.,  M.  C.  189.  In  the  last 
cited  case,  it  was  held  that,  on  an 
application  for  sureties  to  keep  the 
peace,  magistrates  have  no  juris- 
diction to  deal  summarily  with  the 


case  as  for  a  common  assault.  As 
to  estreat  of  recognizances,  post,  p. 
311. 

(d)  ReAshton,7  Q.  B.  169. 

(e)  11  &  12  Viet.  c.  43,  s.  20.     A 
magistrate    has    power    to    require 
sureties  for  good  behaviour  from  a 
person  charged  before  him  with  hav- 
ing published  a  libel  calculated  to 
produce  a  breach  of  the  peace,  and 
in  default  of  such  sureties  to  com- 
mit the  party  so  charged  to  prison ; 
Haylock  v.  Sparke,  1  El.  &  Bl.  471. 
R.  v.  Cossins,  Parker,  54,  and  R.  \.JJ. 
West  Riding,  Yorksh.,  7  A.  &  E.,  583. 
As  to  estreating   recognizances  for 
the  payment  of  costs,  see  R.  v.  JJ. 
Ely,  5   El.  &  Bl.  489;  25  L.  J.,  M. 
C.  1.  See  R.  v.  Downey,  7  Q.  B.  281. 
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SECT.  2. —  Of  levying  the  Penalty  by  Distress  (f). 


1.  Power  derived  from  Statute  297 

2.  Demand,   <fe.  before   issuing 

Warrant 298 

3.  Compelling  Justices  to  issue 

Warrant     ///. 

4.  Suspended  by  Appeal  299 

5.  Oath,  $c.jor  Lety    id. 

6.  Form  of  Warrant    300 

7.  Jurisdiction  must  appear   ..      id. 

8.  By  whom  issued    301 

9.  To  whom  directed id. 

1 0.  By  whom  executed id. 

1 1 .  Protection  of  Officer 302 


12.  How  executed 303 

Showing  Warrant id. 

Breaking  open  outer  Doors  id. 

13.  Offender  a  Feme  Covert..  ..  id. 

14.  Default   of  Distress  within 

Jurisdiction  304 

15.  Detaining  Defendant ......  305 

16.  Commitment  of  Defendant  ..  id. 

17.  Payment,  $c.  of  Penalty  ....  306 
]  8.  Levying  /or  Costs id. 

19.  Distress  replevisable id. 

20.  Sale  of  Distress 308 

21.  Return  i>f  Warrant. . . id. 

22.  Constable  refusing  to  Return  309 


The  mode  of  enforcing  the  payment  of  pecuniary  fines  Distress, 
is  usually  by  distress  or  imprisonment.  The  power  of  pro- 
ceeding by  these  compulsory  methods  is  derived  entirely 
from  special  statutory  provisions,  and  is  not  any  necessary 
consequence  of  a  conviction.  If  a  statute  conferred  only  Power  derived 
a  power  to  convict,  without  making  provision  for  the  reco-  rom  statute< 
very  of  the  penalty,  there  seems  to  have  been  no  compul- 
sory means  of  carrying  such  a  law  into  effect  (<?).  But 
now  by  11  &  12  Viet.  c.  43,  ss.  19  and  21,  where  a  con- 
viction adjudges  a  pecuniary  penalty  or  compensation  to 
be  paid,  or  where  an  order  requires  the  payment  of  a  sum 
of  money,  and,  by  the  statute  authorizing  such  conviction 
or  order,  the  penalty,  compensation  or  sum  of  money  is  to 
be  levied  by  distress,  and  also  in  cases  where  by  the  statute 
in  that  behalf  no  mode  of  raising  or  levying  the  penalty, 
&c.,  or  of  enforcing  the  payment  of  the  same,  is  stated  or 
provided,  the  penalty  may  be  enforced  by  distress,  or  in 
default  of  distress  by  imprisonment. 

It  is  usual,  however,  for  the  statutes  inflicting  penalties 


(/)  See  post,  p.  315.  Many  of 
the  decisions  relating  to  warrants 
of  commitment  are  applicable  to 
warrants  of  distress. 

(g)  This  seems  to  be  taken  for 
granted  in  the  preamble  to  the  sta- 
tute 15  Geo.  3,  c.  14,  which,  reciting 


that  by  a  former  act,  14  Geo.  3,  c, 
44,  certain  penalties  had  been  in- 
flicted, but  no  provision  made  for  the 
recovery  of  them,  gives  a  power  to 
recover  the  same  by  distress  and 
sale  or  imprisonment. 
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Demand  and 
other  proceed- 
ings before 
issuing  war- 
rant. 


to  contain  an  express  authority  for  the  purpose  of  enforcing 
them.  It  is  sometimes  directed  to  be  exercised  immediately 
upon  non-payment  of  the  penalty,  in  other  cases  only  upon 
failure  of  payment  after  a  certain  number  of  days  (It). 

When  the  justice  is  empowered  to  issue  his  warrant,  on 
refusal  or  neglect  of  payment  for  a  certain  number  of  days, 
it  seems  to  be  understood  that  no  demand  is  necessary  to 
enable  him  to  do  so  after  the  expiration  of  that  time  (i). 
So,  if  the  defendant  is  rendered  liable  to  a  distress,  if  the 
penalty  is  not  forthwith  paid  on  conviction,  no  demand  is 
necessary  before  the  issuing  of  the  warrant  (j  ).  By  11  & 
12  Yict.  c.  43,  s.  17,  in  all  cases  where  by  any  act  of  par- 
liament authority  is  given  to  commit  a  person  to  prison, 
or  to  levy  any  sum  upon  his  goods  or  chattels  by  distress, 
for  not  obeying  any  order  of  justices,  the  defendant  shall 
be  served  with  a  copy  of  the  minute  of  such  order  before 
any  warrant  of  commitment  or  of  distress  shall  issue  in 
that  behalf,  and  such  order  or  minute  shall  not  form  any 
part  of  such  warrant  of  commitment  or  of  distress.  It  is 
not  necessary  that  a  formal  order  should  be  drawn  up 
before  a  warrant  of  distress  issues  (A). 

And  we  have  already  seen  (Z),  that  where  a  statute  has 
warrant.  °      '*  awar(^ed  costs  to  a  party  on  a  conviction  before  a  magis- 
trate, and  declared  that  they  may  be  levied  by  distress, 
the  justice  is  compellable  by  mandamus  or  by  rule  to  issue 
his  warrant  of  distress  if  default  be  made  in  payment  of 


Compelling 


(h)  In  the  absence  of  express 
provision  for  the  purpose,  justices 
have  no  power  to  postpone  the  pay- 
ment of  the  penalty ;  Parker  v, 
Boughey,  3  B.  &  S.  43  ;  31  L.  J., 
M.  C.  272. 

(i)  Wootton  v.  Harvey,  6  East,  75. 
See  R.  v.  Ford,  2  A.  &  E.  588; 
Gibbs  v.  Stead,  8  B.  &  C.  528; 
Style,  13;  11  &  12  Viet  c.  43,  s. 
23. 

(j)  Barnes  v.  White,  1  C.  B.  192, 
205,  210;  Arnold  v.  Dimsdale,  2 
El.  &  Bl.  580;  Ely  v.  Moule,  5 
Exch.  918;  see  ante,  p.  20,  n.(fc); 


and  post,  "  Commitment."  In  cases 
where  the  distress  is  for  a  mere 
rate  or  assessment,  there  should  in 
general  be  a  summons  and  hearing 
before  a  warrant  is  issued ;  see  R. 
v.  Benn,  6  T.  R.  198  ;  R.  v.  JJ.  Staf- 
ford, 3  A.  &  E.  425  ;  and  Painter  v. 
The  Liverpool  Gas  Company,  Id.  433. 
So  before  proceeding  under  the  Nui- 
sances Removal  Act,  72.  v.  Jenkins, 
3  B.  &  S.  116;  32  L.  J.,  M.  C.  1. 

(k)  Ratt  v.  Parkinson  and  others, 
20  L.  J.,  M.  C.  210  ;  ante,  p.  289. 

(0  Ante,  p.  285  ;  R.  v.  //.  Hants, 
1  B.  &  Adol.  654. 
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the  costs.  But  where  the  justices  had  reasonable  ground 
for  doubting  their  jurisdiction  in  this  respect,  the  Court 
would  not  compel  them  to  do  an  act  which  might  subject 
them  to  an  action  (m).  Xow,  however,  they  are  not 
responsible  for  obeying  the  rule(n)  or  mandamus  (o). 

Those  statutes,  which  give  a  power  of  appeal  to  the  Suspended  by 
party  convicted,  frequently  also  provide,  that,  upon  the  app£ 
appeal,  and  security  given  for  prosecuting  it,  the  distress 
shall  be  stayed  till  the  determination  of  the  appeal.  In 
such  cases,  after  the  appeal  is  decided,  if  the  time  limited 
for  making  the  distress  has  expired,  the  magistrate  may 
issue  his  warrant  immediately,  without  demand,  for  the 
time  runs  from  the  order  (p).  By  11  &  12  Viet.  c.  43, 
s.  27,  if  a  conviction  or  order  is  affirmed  on  appeal,  the 
justices  who  made  the  conviction  or  order,  or  other  justices 
of  the  same  county,  &c.,  may  issue  a  warrant  of  distress 
or  commitment  as  if  no  appeal  had  been  brought.  But, 
if  the  warrant  has  been  issued  before,  and  suspended  by 
the  appeal,  it  is  better,  after  the  decision  of  the  appeal,  to 
apply  to  the  magistrate  and  state  the  facts  to  him  before 
proceeding  to  the  execution  of  the  warrant  (q). 

Wherever  it  is  necessary  to  administer  an  oath  or  affirma-  Oath,  &c.  for 
tion  of  levying  any  penalty,  or  making  distress  in  execution  lery* 

(m)  R.  v.  JJ.  Bucks,  1   B.  &  C.  R.  v.  Parker,  7  El.  &  Bl.  155 ;  26 

485;  2  D.  &  R.  689;   1   D.  &  R.  L.  J.,  M.  C.  199;    R.  v.  Boteler,  33 

Mag.  Ca.  369;  and  see  further,  as  Id.  101 ;   Index,  "  Ministerial." 
to  compelling  magistrates  to  issue  (n)  11  &  12  VicL  c.  44,  s.  5. 

a  distress  warrant,  R.  v.  Netocombe,  (o)  6  &  7  Viet.  c.  67,  s.  3. 

4  T.  R.  368  ;   R.  v.  //.  Stafford,  3  (p)  Wootion  v.  Harvey,  6  East,  75 ; 

A.  &  E.  425  ;  Painter  v.  The  Liver-  and  see  Atkins  v.  Kilby,  11  A.  &  E. 

pool  Gat   Company,  Id.  433 ;   R.  v.  777 ;  Kendall  v.  Wilkinson,  4  El.  & 

Hughes,  Id.  425  ;   R.  v.   Deverell,  3  Bl.  680  ;  24  L.  J.  (N.  S.)  M.  C.  89, 

El.  &   Bl.  372;  R.  v.  Pilkington,  2  S.  C. ;  post,  "Appeal" 
Id.  546;  Ex  parte  Hughes,  18  Jur.  (5)  Per  Lawrence,  J.,  6  East,  79. 

447  ;  23  L.  J.,  M.  C.  138  ;  Ex  parte  It  seems  doubtful  whether  (except 

Williams,  17  Jur.  763;  R.  v.  Collins,  as  stated  in  the  text)  justices  can 

16  Id.  422;  R.  v.  Overseers  of  King-  revoke    or   suspend   the    execution 

sicinford,  3  El.  &  Bl.  689 ;  23  L.  J.,  of  a  warrant  after  it  has  once  been 

Q.   B.  337 ;    Ex  parte    Grimes,  22  issued,  at  all  events  unless  it  is  a 

L.  J.,  M.  C.  153  ;   Re  Hartley,  31  Id.  nullity  ;  Barons  \.  Luscombe,  3  A.  & 

232;    R.  v.  //.  Kingston,  El.  Bl.  &  E.  589;  see  Atkins  v.  Kilby,  Kendall 

El.  256 ;  27  L.  J.,  M.  C.  199,  201 ;  v.  Wilkinson,  supra. 
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of  a  conviction,  a  general  power  is  given  for  that  purpose 
(by  15  Geo.  3,  c.  39)  to  any  justice  acting  under  the 
statute  which  authorizes  the  levy. 

The  proper  mode  of  proceeding  is,  for  the  justice,  either 
forthwith,  if  immediate  payment  be  enjoined  by  the  statute, 
or,  otherwise,  at  the  expiration  of  the  limited  time,  to 
make  a  warrant  (r)  in  writing  under  his  hand  and  seal  (s), 
directed  to  the  constable  or  other  proper  officer  of  the 
parish  or  district  in  which  the  goods  to  be  distrained 
upon  are  found.  The  warrant  recites  the  conviction  and 
adjudication;  it  then  states  the  non-payment  of  the 
penalty  and  costs  (2),  and  commands  the  officer  to  levy 
the  sums  specified.  It  was  held  to  be  no  objection  to  a 
warrant  of  distress  that,  after  setting  out  the  conviction, 
it  ordered  the  money  levied  to  be  paid  to  the  justices,  in 
order  that  they  might  dispose  of  the  same  as  directed  by 
the  conviction  (u). 

The  form  of  warrant  is  given  in  the  schedule  to  11  &  12 
Viet.  c.  43,  and  should  be  followed  in  all  cases  within  the 
act(y).  A  warrant  of  distress,  founded  upon  and  reciting 
a  defective  order  or  conviction,  is  bad  (w).  It  should  be 
warranted  by  the  conviction  (#),  and  all  those  facts  must 
appear  upon  the  face  of  it  which  are  necessary  to  give 
jurisdiction  to  the  justices  over  the  subject-matter  (y). 

And  where  a  warrant  of  distress  against  an  overseer,  for 
not  paying  over  his  balance  in  hand,  did  not  distinctly  set 


(r)  See  12  &  13  Viet.  c.  43,  and 
Schedule. 

(s)  See  post,  p.  319  ;  also  Jones  v. 
Johnson  and  another,  5  Exch.  862  ; 
S.  C.  in  error,  7  Exch.  452,  as  to 
signature  of  a  warrant  of  distress 
by  the  mayor  of  a  borough,  and  the 
attaching  the  corporate  seal,  under 
7  Will.  4  &  1  Viet.  c.  81. 

(0  See  the  form,  Appendix,  tit. 
"  Distress." 

(«)   Wray  v.  Take,  12  Q.  B.  492. 

(v)  See  Re  Geswood,  2  El.  &  Bl. 
952 ;  Re  Bailey,  3  Id.  607 ;  Re  Hyde, 


16  Jur.  337;  21  L.  J.,  M.  C.  94, 
S.  C. ;  arid  Re  Allison,  10  Exch.  561 ; 
24  L.  J.,  M.  C.  73,  S.  C. 

(w~)  Day  v.  King,  5  A.  &  E.  359. 

(x)  R.  v.  Wyatt,  2  Lord  Raym. 
1189;  Rogers  v.  Jones,  3  B.  &  C. 
409  ;  Daniel  v.  Phillips,  5  Tyr.  293  ; 
post,  "Commitment." 

(y)  Day  v.  King,  5  A.  &  E.  359; 
Johnson  v.  Reid,  6  M.  &  W.  124; 
Re  Peerless,  1  Q.  B.  143;  2  Burn's 
Justice,  tit.  "  Distress,"  pp.  32,  33  ; 
6  Id.  tit.  "  Commitment,"  p.  789. 
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out  the  summons,  the  hearing  before  the  magistrate  (2), 
and  the  refusal  to  pay,  it  was  held  to  be  bad;  and  the 
magistrate  who  signed  it,  and  the  officers  who  executed  it, 
were  held  to  be  liable  for  the  amount  of  the  sum  levied  in 
an  action  of  trespass  (y). 

In  general,  the  warrant  should  have  appointed  a  time 
and  place  for  returning  it  (z),  but  this  is  no  longer  neces- 
sary (a).  It  is,  therefore,  returnable  when  executed  (b). 

The  warrant  may  be  issued  by  the  justice  or  justices 
who  made  the  conviction,  or  by  any  justice  of  the  same 
county  or  place  (c).  It  may  be  issued  by  one  justice, 
although  the  conviction  may  have  been  required  to  be 
made  by  two  justices  (d). 

The  warrant  is  directed  thus: — "  To  the  constable  of 
,  and  to  all  other  peace  officers  in  the  said  county 


of ." 

The  constable  is  the  proper  officer  to  execute  the  war- 
rant (e).  And  if  it  be  delivered  to  him  a  reasonable  time 
before  the  day  (if  any)  appointed  for  the  return  he  is 
bound  to  execute  and  return  it,  and  is  indictable  for 
refusal  or  wilful  neglect  (/).  For  constables,  who  at 
common  law  were  originally  subordinate  officers  to  the 
conservators  of  the  peace,  are  now  the  proper  officers  of 
the  justices  of  the  peace,  who  have  succeeded  to  that 
capacity  (^r). 

If  the  warrant  be  directed  to  all  constables  generally,  the 
law  is,  that  no  one  in  particular  can  execute  it  out  of  his 

Carth.  78,  and  appears  to  have  been 
assented  to  by  the  Court,  that  a 
justice  of  the  peace  cannot  direct 
his  warrant  to  his  servant,  or  to  any 
other  person  but  to  the  constable,  or 
parish  officer.  This  must,  however, 
be  understood  to  include  the  known 
officers  in  boroughs  or  other  special 
jurisdictions ;  see  1  Burn's  Justice, 
tit.  "  Constable,"  p.  908,  29th  edit. 

(/)  R.  v.  ffyatt,  Fort.  127;  see 
2  Ld.  Raym.  1 189 ;  2  Roll.  Rep.  78 ; 
Hawk.  P.  C.  2,  c.  16,  s.  5. 

(g)  Fort.  129. 


Return  of. 


By  whom 
issued. 


To  whom 
directed. 


By  whom 
executed. 


(*)  These  facts  no  longer  appear 
on  the  conviction  or  warrant. 

(y)  Harris  v.  Stuart,  7  C.  &  P. 
779. 

(r)  R.  v.  Wyatt,  Fort.  127;  2  Ld. 
Raym.  1189;  1  Salk.  380. 

(a)  See  form  in  Appendix.     The 
20th  and  21st  sections  of  11  &  12 
Viet.  c.  4-3,  seem  to  assume  that  a 
time  and  place  will  be  appointed  for 
the  return  of  the  warrant  of  distress. 

(b)  Post,  p.  308. 

(c)  11  &  12  Viet.  c.  43,  s.  19. 

(d)  Id.s.  29. 

(*)    It    was    said    in     argument, 
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own  district  (unless  it  has  been  duly  endorsed),  it  being 
directed  to  him  only  by  his  name  of  office,  and  no  one 
having  authority,  eo  nomine,  out  of  his  district.  But  if  the 
warrant  is  directed  to  a  particular  constable  by  name,  he 
then  may  execute  it  any  where  within  the  jurisdiction  of 
the  magistrate  (A).  If  it  be  directed  to  more  than  one 
person  in  several  or  disjunctive  terms,  it  may  be  executed 
by  any  one,  but  if  to  two  or  more  jointly,  it  seems  that  they 
all  must  execute  it.  When  the  party  named  in  the  war- 
rant employs  others  to  assist  him,  he  should  be  so  near 
as  to  be  acting  in  the  execution  of  the  warrant  at  the 
time  of  its  execution  (i).  The  warrant  may  be  executed 
at  any  time  while  it  is  in  force,  that  is,  until  it  is  fully 
executed,  provided  that  the  justices  issuing  it  so  long 
live(i).  By  the  stat.  11  &  12  Viet.  c.  43,  s.  19,  if  suffi- 
cient distress  is  not  found  within  the  jurisdiction  of  the 
justice  granting  the  warrant,  it  may  be  backed  by  any 
justice  of  any  other  county  or  place,  and  may  then  be 
executed  by  the  person  bringing  the  warrant  or  the  person 
or  persons  to  whom  it  was  originally  directed,  or  by  any 
constable  or  peace  officer  of  such  last-mentioned  county 
or  place  (A). 

Protection  of  The  constable  was  not  protected  by  the  warrant,  though 
valid  on  the  face  of  it,  if  the  justices  had  no  jurisdiction 
to  issue  it ;  but  if  they  had  jurisdiction  and  acted  inverse 
ordine  or  irregularly,  the  constable  would  then  be  pro- 
tected (/).  But  now  in  either  event  provisions  are  made 

(h)  Carth.  508;  Salk.  176;  Hawk.  "Offices  and  Officers,"  L. ;  1   Rol. 

P.  C.  b.  2,  c.  13,  s.  30;  R.  v.  Wdr,  Ab.  591,  tit.  "  Deputiej"  and  ante, 

1   B.   &   C.  288;  2   D.  &  R.  444;  p.  57. 

1  D.  &  R.  Mag.  Ca.  319.  (I)  Morrell  v.  Martin,  4  Scott,  N. 

(»)  6  Burn's  Justice,  363.  R.  300;   6  Bing.  N.  C.  373  ;  Painter 

(k)  See  ante,  p.  24,  as  to  backing  v.  The  Liverpool  Gas  Company,  3  A. 

warrants.     An  overseer  of  a  town-  &  E.  435  ;  and  see  R.  v.  Davis,  1  L. 

ship  may  execute  by  deputy  a  war-  &  C.  C.   C.  64 ;    30    L.  J.,   M.   C. 

rant  directed  to  him  to  levy  a  rate,  159.     It  is  doubtful  whether  a  sale 

such  an  act  being  purely  of  a  minis-  under  a   void    warrant    passes   any 

terial    character ;     Walsh   v.    South-  property   in    the   goods,   even   to  a 

worth  and  others,  6  Exch.  150.    See,  bond  fide  purchaser  ;  Loch  v.  Selwood, 

as   to  constables  appointing  a  de-  1  Q.  B.  736 ;   1  G.  &  D.  366,  S.  C. ; 

puty  in  cases  of  necessity,  Bac.  A  b.  see    also    Farrant    v.     Thompson,   3 
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for  the  protection  of  the  officer  by  stat.  24  Geo.  2,  c. 
44,  which  will  be  fully  considered  in  a  subsequent 
Chapter  (/n). 

By  the  statute  27  Geo.  2,  c.  20,  s.  2  (since  repealed  How  executed, 
by  11  &  12  Viet.  c.  43,  s.  36),  the  officer,  upon  the  execu- 
tion of  the  warrant,  was  bound,  if  required,  to  show  the  Showing  war- 
warrant  to  the  person  whose  goods  were  distrained,  and  rant* 
to  suffer  a  copy  of  it  to  be  taken  («). 

It  is  laid  down  by  Mr.  Serjeant  Hawkins  (o),  that,  Breaking  open 
upon  the  wan-ant  of  a  justice  for  levying  a  forfeiture, 
where  the  whole  or  any  part  thereof  belongs  to  the 
Queen,  the  officer  is  justified  in  breaking  open  outer 
doors  for  the  execution  of  the  warrant ;  but  there  seems 
to  be  no  such  power  by  law  in  other  cases,  where  no 
part  of  the  penalty  is  vested  in  the  crown.  The  constable 
distraining  has  no  power  to  impound  the  goods  on  the 
premises,  and  ought  not  to  remain  longer  than  a  reason- 
able time  for  the  purpose  of  removing  them  (p). 

If  the  offender  be  a  feme  covert  (who  is  subject  to  this  Offender  *fmc 

Stark.  N.  P.  C.  130;  5  B.  &  Aid.  Car.  2,  c.  25,  s.  2,  empowered  game- 

826;  Jeanes  v.  H'ilkins,  1  Ves.  194;  keepers  and  other  persons,  autho- 

Aaon.,  Dyer,  363 a;  Eyre  v.  Wood-  rized    by   warrant   under   the   hand 

fne,  Cro.  Eliz.  27S.  and  seal  of  any  justice  of  the  peace 

(01)  Post,  "  Actions  against  Con-  for  the  county,  in  the  day-time,  to 

stables."  search  die  house  of  unqualified  per- 

(n)  See  Atkins  v.  Kilby,  11  A.  &  sons,  suspected  of  having  in  their 

".     As  to  payment  or  tender  custody  guns,  &c.  for  the  purpose  of 

of  amount,  see  po.it,  p.  306.  destroying  game,  and  to  seize,  de- 

(o)  B.  2,  c.  14,  s.  '},  cites  2  Jones,  tain  and  keep  the  same,  to  and  for 

233,  234 ;  Ryan  v.  Shilcock,  1  Exch.  the  use  of  the  lord  of  the  manor,  or 

72;  and  quaere,  whether,  when  the  to  cut  to  pieces  and  destroy  them, — 

outer  door  is  broken  open,  the  dis-  it  was  held,  in  an  action  of  trespass 

tress  is  void?  Ibid.  p.  74;  1  Smith's  against  constables,  that  this  act  did 

Leading  Cases,  p.  46;  Notes  to  Se-  not  justify  the  breaking  the  house 

mayne's   case.     The    presence    of  a  to  make  search,  without  a  previous 

constable    is    necessary    before    the  request  and  refusal  to  open  it ;   Lau- 

collector  of  taxes   can   break   open  nock  v.  Brown,  2  B.  &  A.  592 ;  see 

the  outer  door  of  a  house  in  order  also  on  this  point,  1  Smith's  L.  C. 

to  execute  a  warrant  for  arrears  of  p.  46 ;  Theobald  v.  Critchinore,  1  B. 

land  tax  under  38  Geo.  3,  c.  5,  s.  &  A.  227  ;  Parton  v.  ff'iliiaais,  3  Id, 

17 ;  Fast  v.  Racine  and  nth.  rs,  4  M.  330. 

&   W.    419;   see   2   Burn's  Justice,  (p)  Peppercorn  v.  Hofman,  9    M. 

'  Distress,"  p.  324.  &  \V.  616. 

Where  a  statute,  as  the  22  &  23 
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species  of  conviction  (q) ),  and  the  act  of  parliament 
authorize  the  recovery  of  the  penalty  by  distress  and 
sale  of  the  offender's  goods,  the  goods  of  the  husband 
are  not  liable  to  be  distrained  for  the  penalty  (r).  But 
in  the  statute  22  Car.  2,  c.  1  (s),  against  seditious  con- 
venticles, was  inserted  a  special  provision,  "  that,  if  the 
person  offending  be  a  feme  covert,  cohabiting  with  her 
husband,  the  penalties  incurred  by  the  act  should  be 
levied,  by  warrant  as  aforesaid,  upon  the  goods  and 
chattels  of  the  husband  (t). 

Default  of  dis-  If  the  offender  was  not  possessed  of  sufficient  goods  to 
jurisdiction  answer  the  penalty  within  the  jurisdiction  of  the  con- 
victing justice,  there  was  formerly  no  means  of  prose- 
cuting the  levy  upon  any  effects  elsewhere ;  but  now,  as 
we  have  seen,  by  the  statute  11  &  12  Yict.  c.  43,  s.  19, 
it  is  enacted,  that  in  all  cases  where  any  penalty,  &c. 
shall  be  directed  to  be  levied  by  warrant  of  any  justice,  by 
distress  and  sale  of  the  goods  of  any  person,  if  sufficient 
distress  shall  not  be  found  within  the  limits  of  the  juris- 
diction of  the  justice  granting  such  warrant,  then  upon 
proof  alone  being  made  on  oath  of  the  handwriting  of  the 
justice  granting  such  warrant,  before  any  justice  of  any 
other  county,  &c.,  such  justice  of  such  other  county  shall 
thereupon  make  an  indorsement  on  such  warrant,  signed 
with  his  hand,  authorizing  the  execution  within  the  limits 
of  his  jurisdiction,  by  virtue  of  which  said  warrant  and 
indorsement  the  penalty,  &c.  may  be  levied  by  the  person 
bringing  such  warrant,  or  by  the  person  or  persons  to 

(q)  Ante,  p.  71.  husband  should  pay  the  penalty  of 

(r)  11  Co.  61  b;  see  also  R.  v.  10/.  a  month. 
Johnson,  5  Q.  B.  335.  In  1  Hawk.  P.  C.  c.  1,  s.  13,  it  is 

(s)  This  statute  was  repealed  by  laid  down,  that  if  a  wife  incur  the 

52  Geo.  3,  c.  155.  forfeiture   of   a    penal   statute,   the 

(t)  See  also  7  Jac.  1,  c.  6,  s.  28,  husband  may  be  made  a  party  to  an 

which  enacted,  that  if  any  married  action  or  information  for  the  same  (as 

woman,  being  lawfully  convicted  of  he  may  be  generally  to  any  suit,  for 

recusancy,  should  not  conform  within  a  cause  of  action  given  by  his  wife), 

three  months,   she  might  be  com-  and  shall  be  liable  to  answer  what 

mitted  till   conformity,   unless   her  shall  be  recovered  thereon. 
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whom  it  was  originally  directed,  or  by  any  constable  or 
peace  officer  of  such  last-mentioned  county,  &c.,  by 
distress  and  sale  of  the  goods  of  the  defendant  in  such 
other  county  or  place. 

And  whenever  a  warrant  of  distress  is  issued  for  the  Detaining  de- 
purpose  of  levying  a  penalty,  or  a  sum  of  money  (M) 
ordered  to  be  paid,  the  justice  granting  the  same  may 
suffer  the  defendant  to  go  at  large,  or  verbally,  or  by  a 
written  warrant,  may  order  the  defendant  to  be  detained 
in  custody  until  return  shall  be  made  to  the  warrant  of  Commitment  of 
distress,  unless  the  defendant  shall  give  security  for  his 
appearance  at  the  return  of  the  warrant  (v),  or,  in  case  it 
shah1  appear  that  the  issuing  of  the  warrant  of  distress  will 
be  ruinous  to  the  defendant  and  his  family,  or  by  the  con- 
fession of  the  offender,  or  otherwise,  that  he  hath  no 
goods  of  chattels  whereon  to  levy  such  distress,  the 
justice  may,  at  his  discretion,  without  issuing  any  war- 
rant of  distress,  commit  the  defendant  to  the  house  of 
correction  for  such  period,  and  in  like  manner,  as  if 
a  warrant  of  distress  had  been  issued  and  nulla  bona  re- 
turned (a;). 

Whenever  penalties  are  directed  to  be  recovered  by 
distress,  but  no  remedy  is  provided  where  no  sufficient 
distress  can  be  found,  or  no  remedy  is  provided  where 
it  is  returned  that  no  sufficient  goods  can  be  found,  the 
justice  to  whom  such  return  is  made,  or  any  other  justice 
for  the  same  county,  &c.,  may,  if  he  think  fit,  by  his 
warrant,  commit  the  defendant  for  any  term  not  ex- 

(M)  These  words  are  larger  than  of  enforcing  the  recognizance  if  the 

those  of  5  Geo.  4,  c.  18,  s.  1  (now  defendant  does  not  appear, 
repealed),  which  was  held  to  apply  (w)  11    &    12   Viet.  c.  43,  s.  19. 

only  to  the  recovery  of  penalties  or  A  similar  provision   was  contained 

forfeitures  before  justices,   and  not  in  s.  4  of  5  Geo.  4,  c.  18,  only  the 

to  debts,  e.g.  wages  due  to  a  ser-  consent  of  the  party  in  writing  was 

vant ;  see  Wiles  v.  Cooper,  &  A.  &  required  before  he   could  be  cora- 

-  524.  mitted  on  the  ground  that  the  is- 

(t>)  11   &    12  Viet.  c.  43,  s.  20.  suing    of   the   warrant    of    distress 

The    section    then    prescribes    the  would  be  ruinous, 
course  to  be  adopted  tor  the  purpose 

P.  X 
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Payment,  &c. 
of  penalty. 


Levying  for 
costs. 


Distress  reple- 
visable. 


ceeding  three  calendar  months,  unless  the  sum  adjudged 
to  be  paid,  and  all  costs  of  the  distress,  and  of  the  com- 
mitment and  conveying  of  the  defendant  to  prison  (x), 
(the  amount  thereof  being  ascertained  and  stated  in  such 
commitment,)  shall  be  sooner  paid(z/).  If  imprisonment 
be  imposed  by  statute  in  failure  of  sufficient  distress,  and 
the  defendant  has  not  sufficient  to  satisfy  the  amount,  the 
goods  ought  not  to  be  taken,  but  the  corporeal  punish- 
ment should  be  at  once  resorted  to.  It  is  otherwise, 
however,  if  there  be  two  penalties,  and  the  goods  are  suf- 
ficient to  satisfy  only  one  (z). 

If  the  party  against  whom  a  warrant  of  distress  issues 
pay  or  tender  to  the  constable  having  the  execution  of  it 
the  sum  mentioned  in  the  warrant,  together  with  the  ex- 
penses of  the  distress,  the  constable  should  cease  to 
execute  the  warrant.  If  the  party  be  imprisoned,  he  may 
pay  to  the  keeper  of  the  prison  the  amount  of  the  penalty 
and  costs,  and  he  is  then  forthwith  to  be  discharged,  if  he 
be  in  custody  for  no  other  matter  (a). 

Except  where  special  provision  was  made  for  levying 
the  costs  and  charges  no  more  than  the  bare  penalty  could 
in  any  case  be  levied,  until  the  statute  18  Geo.  3,  c.  19, 
before  mentioned  (ft),  which  first  authorized  the  justice  to 
give  costs :  that  is  now  repealed,  but  a  similar  power  is 
conferred,  as  we  have  seen,  by  11  &  12  Viet.  c.  43,  s.  18  (c). 
Also  by  sect.  26  of  the  last-mentioned  act,  the  costs  of  dis- 
missal of  an  information  or  complaint,  when  costs  are 
given,  may  be  levied  by  distress,  and  in  default  of  distress 
or  payment,  the  prosecutor  or  complainant  may  be  com- 
mitted for  any  time  not  exceeding  one  calendar  month. 

As  to  the  right  of  replevying  goods  taken  for  a  penalty, 
the  result  of  the  modern  authorities  seems  to  be,  that  they 


(#)  The  words  "if  such  justice 
shall  think  fit  so  to  order"  do  not 
occur  in  this  section,  although  they 
are  inserted  in  ss.  21,  23,  24  and  27. 
These  words  are  again  omitted  in 
sect.  26  of  the  11  &  12  Viet.  c.43. 


(y)  11  &  12  Viet.  c.  43,  s.  22. 
(z)  Post,  p.  318. 

(a)  11  &   12  Viet.  c.  43,  s.   28; 
and  see  s.  31. 

(b)  See  ante,  p.  283. 

(c)  Ante,  p.  283. 
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are  replevisable.  Lord  Chief  Baron  Gilbert  (d}  had  de- 
livered an  opinion,  that  if  any  inferior  jurisdiction  issued 
execution,  a  replevin  was  lawful,  and  the  reason  assigned 
was  because  the  inferior  jurisdiction  being  restrained  within 
particular  limits,  the  officer  was  obliged  to  show  that  he 
took  the  goods  within  those  limits.  A  different  opinion, 
however,  seems  to  have  subsequently  prevailed,  and  attach- 
ments were  granted  for  replevving  goods  taken  under  a 
conviction  for  a  penalty  (e\  But  after  a  full  considera- 
tion of  these  cases,  the  Court  of  Exchequer  decided,  in 
George  v.  Chambers  (/),  that  replevin  would  lie  for  taking 
goods  under  a  warrant  of  distress  upon  an  order  of  justices 
requiring  the  surveyor  of  a  turnpike  road  to  repair  it  and 
to  pay  a  certain  sum  as  costs.  Lord  Abinger,  C.  B., 
there  said,  "  It  is  unnecessary  to  decide  whether  replevin 
will  he  if  goods  are  taken  under  a  conviction,  which  is 
valid ;  it  is  enough  for  us  to  decide,  that  if  the  magis- 
trate has  not  jurisdiction,  either  replevin  or  trespass  will 
lie."  Mr.  Baron  Parke  said,  "  The  question  now  to  be 
decided  is  simply  whether  goods  taken  under  a  pretended 
authority  can  be  replevied.  Prima  facie  there  is  no  doubt 
they  can,  for  though  in  ordinary  practice  it  is  applied  only 
to  a  distress  for  rent,  yet  a  replevin  is  at  Common  Law  a 
remedy  applicable  in  all  cases  where  goods  are  improperly 
taken.  And  I  find  no  satisfactory  authority  to  show  that 
it  will  not  he  where  goods  are  improperly  taken  under  the 
warrant  of  a  justice.  In  some  cases,  no  doubt,  the  Court 
will  interfere  to  prevent  a  replevin  to  save  its  process  from 
being  defeated.  The  Rule  is  correctly  stated  in  Chief 
Baron  Gilbert's  Treatise  on  Replevin,  p.  138.  .  .  .  Chief 
Baron  Gilbert  also  says,  "  That  in  cases  in  which  there  is 

(rf)  Gilbert's  Replevin,  161,  citing  son  v.  Roberts,  Willes,  668,  673,  n. 

Aylesbury  v.  Harvey,  3  Lev.  2(H.  (subject  to  the  observations  of  Mr. 

(e)  See   Bradshaw's  case,  6  Bac.  Justice  Blackburn,  in  Gay  v.  Mat- 

Ab.  tit.   "Replevin"    (O);    R.   v.  thews,  4  B.  &  S.  425,  440  ;  32  L.  J., 

Burchett,  1  Str.  567  ;  R.  v.  Sheriff  M.  C.  61);  and  Pritchard  v.  Stephens, 

of  Leicestersh.,  Barnard.   110;  R.  v.  6  T.  R.  522. 

Monkhouse,  2  Str.  1184.     See  Pear-  (/)  11  M.  &  W.  149. 

x2 


307 


308 


OF  DISTRESS. 


no  jurisdiction,  the  goods  may  be  replevied."  Mr.  Baron 
Alder  son  said,  "  It  is  true  replevin  will  not  lie  where  there 
is  a  judgment  of  a  superior  Court,  for  if  you  replevied  on 
the  first  judgment,  you  could  do  so  on  the  judgment  upon 
that  also,  and  so  there  would  be  replevin  on  replevin  ad 
infinitum.  It  is  different  in  the  case  of  an  inferior  juris- 
diction, where  it  is  to  be  set  right  by  the  superior  "(#)• 
Sale  of  distress.  It  is  fully  settled,  that  by  the  words  in  an  act  of  parlia- 
ment authorizing  the  penalty,  "  to  be  levied  by  distress," 
is  to  be  understood  distress  and  sale  (h). 

The  officer  who  sells  ought  to  seh1  for  ready  money ; 
and  if  he  sells  upon  credit,  he  is  immediately  responsible 
for  the  same  (z). 

The  warrant  ought  to  set  a  time  for  the  sale  ;  and  the 
period,  except  it  be  fixed  by  the  act  which  imposes  the 
penalty,  was  required  by  the  27  Geo.  2,  c.  20  (since  re- 
pealed by  11  &  12  Viet.  c.  43,  s.  36),  to  be  within  not  less 
than  four,  nor  more  than  eight,  days  (j). 

The  constable  was  bound,  at  the  time  assigned  for  the 
return  of  the  warrant,  to  certify  to  the  justice  what  he 


Return  of  war- 
rant. 


(g)  See  also  Gay  v.  Matthews,  4  B. 
&  S.  425,  440 ;  32  L.  J.,  M.  C.  58,  in 
which  it  was  held  that  replevin  would 
lie  in  the  case  of  goods  taken  under  a 
warrant  of  distress  issued  to  enforce 
payment  of  costs  ordered  on  appeal 
against  a  poor-rate,  and  Jones  v. 
Johnson  and  another,  5  Exch.  862, 
875,  where  it  was  held  that  replevin 
was  maintainable  against  a  magis- 
trate for  improperly  issuing  a  warrant 
under  which  the  plaintiff's  goods  had 
been  distrained  ;  S.  C.  in  error,  7 
Exch.  452.  In  Bui.  N.  P.  52,  it  is 
said,  "replevin  may  be  brought  in 
any  case,  where  a  man  has  had  his 
goods  taken  from  him  by  another;" 
see  also  Com.  Dig.  Replevin  ;  Allen  v. 
Sharp,  1  Exch.  352  ;  Morrell  v.  Mar. 
tin,  3  M.  &  G.  581  ;  Shannon  v.  Shan- 
non, 1  Sch.  &  Lef.  327  ;  Attorney- 
General  v.  Brown,  1  Swanst.  265 ; 
Morell  v.  Harvey,  4  A.  &  E.  684; 
Fenton  v.  Boyle,  2  N.  R.  399;  2 


Burn's  Justice,  tit.  "Distress,"  p. 
330. 

(7i)  R.  v.  Speed,  1  Salk.  379;  12 
Mod.  329 ;  Carth.  502  ;  R.  v.  Nash, 
2  Ld.  Ray.  990 ;  Morley  v.  Stacker, 
6  Mod.  83  ;  Anon.,  Sir  T.  Jones,  25. 

(*)  Semble,  Morley  v.  Stacker,  6 
Mod.  83. 

(j)  In  Jones  v.  Johnson  and  an- 
other, 5  Exch.  862,  876;  S.  C.  in 
error,  7  Exch.  452,  it  was  held  suffi- 
cient to  allow  five  days  before  the 
sale,  no  time  being  fixed  by  the 
statute  on  which  the  warrant  was 
founded,  and  Mr.  Baron  Parke  said, 
"if  the  w arrant  had  directed  the 
sale  to  take  place  '  forthwith,'  it 
would  be  bad,  as  it  would  not  then 
give  the  party  distrained  upon  suffi- 
cient time  lo  turn  about  him  and  to 
procure  the  means  of  payment ;"  see 
also  R.  v.  Williams,  19  L.  J.,  M.  C. 
1 26  ;  and  Painter  v.  The  Liverpool 
Gas  Company,  3  A.  &  E.  447. 
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had  done  upon  it  (A),  but  no  time  is  now  limited  for  its 
return.  He  should,  therefore,  make  his  return  within  a 
reasonable  time  after  its  execution. 

He  is  not,  indeed,  bound  to  return  the  warrant  itself, 
which  may  be  necessary  for  his  own  justification  (/)  ;  and 
therefore  it  is  a  prudent  precaution  in  the  prosecutor  to 
retain  a  duplicate  of  the  warrant  delivered  to  the  con- 
stable, that  it  may  be  evidence  if  required.  If  the  con-  Constable  re. 
stable  refuse  to  certify  what  he  has  done,  or  if  hfe  has  t™^e 
levied  the  penalty  and  refuse  to  pay  it  over,  he  may  be 
proceeded  against  by  indictment  or  information ;  or,  it 
seems,  the  justices,  before  whom  the  warrant  was  return- 
able, might  fine  him.  One  or  other  of  these  is  the  proper 
remedy  for  the  prosecutor  to  resort  to,  if  the  requisite 
duty  is  not  fulfilled;  but  the  Court  of  Queen's  Bench 
will  not  grant  a  mandamus  to  a  constable  to  return  the 
warrant,  on  a  conviction  removed  into  that  Court  by 
certiorari  (m). 


SECT.    3. —  Of  the   Disposition  of,   and  Manner  of 
accounting  for,  Fines. 

All  fines  for  offences  created  by  any  penal  statute  would,  Disposal  of 
if  not  otherwise  appropriated  by  the  statutes  themselves, 
belong  to  the  crown  (•«). 

Sundry  acts  have  been  passed  to  regulate  the  mode  of 
accounting  for  and  paying  such  fines  as  arise  upon  sum- 
mary convictions  before  justices. 

The  matter,  so  far  as  relates  to  convictions  in  the  Under  Metro- 
metropolis,  is  regulated  by  the  acts  of  10  Geo.  4,  c.  44,  n  Police 
and  2  &  3  Viet.  c.  71,  and  24  &  25  Viet.  c.  124,  by  which 

fk)  R.  v.  JFi/at,  1  Salk.  380  ;  990  ;  Morley  v.  Stacker,  6  Mod.  83, 

S.  C.  2  Lord  Raym.  1189;  Fort  which  is  the  same  case  under  a  dif- 

127  ;  antf,  p.  301.'  ferent  title. 

(0  2  Lord  Raym.  1196.  (n)   Hawk.  P.  C.  b.  2.c.  26,  s.  17  ; 

(TO)  R.   v.    Na*h,  2  Lord   Raym.  R.  v.  Malland,  2  Str.  828. 
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Under  Muni- 
cipal Corpora- 
tion Act. 


Levying  fines, 
&c. 


lations. 

3  Geo.  4,  c.  46. 


a  receiver  is  appointed,  and  books  ordered  to  be  kept  for 
the  accounts,  and  certain  remedies  pointed  out,  in  case  of 
neglect  in  obeying  those  regulations. 

By  5  &  6  Will.  4,  c.  76,  s.  92  (the  Municipal  Corpora- 
tion Act),  every  fine  or  penalty  for  any  offence  against 
that  Act  (the  application  of  which  is  not  otherwise  pro- 
vided for)  is  to  be  paid  to  the  treasurer  of  the  borough, 
and  to  be  carried  by  him  to  the  account  of  the  borough 
fund(o). 

For  all  the  penalties  due  to  the  crown,  concerning  the 
General  regu-  Pavnient  °f  which  there  is  no  special  statutory  direction, 
the  statute  3  Geo.  4,  c.  46,  s.  2  (p),  provides  a  general  re- 
gulation, by  enacting  that  all  such  fines  which  shall  be 
imposed  by  any  justice  or  justices  of  the  peace  shall  be 
certified  by  him  or  them  to  the  clerk  of  the  peace  of  the 
county,  or  town-clerk  of  the  city,  borough  or  place,  in 
writing,  containing  the  names  and  residences,  trade,  pro- 
fession or  calling  of  the  parties,  the  amount  of  the  sum 
forfeited  by  each  respectively,  and  the  cause  of  each  for- 
feiture, signed  by  such  justice  or  justices  of  the  peace,  on 
or  before  the  ensuing  general  or  quarter  sessions  of  such 
county,  city,  borough  or  place  respectively ;  and  such 
clerk  of  the  peace  or  town  clerk  shall  (9)  copy  on  a  roll 
such  fines,  &c.,  and  shall  within  such  time  as  shall  be 
fixed  and  determined  by  such  Court,  not  exceeding  twenty- 
one  days  after  the  adjournment  of  such  court,  send  a  copy 
of  such  roll,  with  a  writ  of  distringas  and  capias,  or  fieri 
facias  and  capias,  according  to  the  form  and  effect  in  the 
schedule  to  the  act,  to  the  sheriff  (r)  of  such  county,  or 


(o)  See  also  13  &  14  Vict.c.  87. 

(p)  Since  this  statute  (amended 
by  4  Geo.  4,  c.  37;  post,  p.  312) 
the  Court  of  Exchequer  has  no 
power  to  deal  with  such  estreats ; 
R.  v.  Thompson,  3  Tyr.  53  ;'  see  3 
Burn's  Justice,  tit.  "Fines,"  p.  37. 
At  what  sessions  the  recognizances 
may  be  forfeited,  see  R.  v.  JJ.  Elt/, 
5  El.  &  B1.489;  25  L.  J.,  M.  C.  1. 

(g)  His  duty  is  imperative;    R. 


v.  //.  Yorksh.,  7  A.  &  E.  591  ;  ante, 
p.  35,  n.  (h). 

(r)  This  duty  of  the  sheriff  is  not 
simply  ministerial,  nor  is  he  justi- 
fied in  levying  a  fine,  stated  in  the 
roll  to  be  unpaid,  when  the  amount 
has  been  paid  to  the  sheriff  himself 
before  receiving  the  roll ;  Wildes  v. 
Morris,  22  L.  J.,  M.  C.  4;  ante, 
p.  20,  n.  (A). 
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the  sheriff,  bailiff  or  officer  of  such  city,  borough  or 
place  having  execution  of  process  therein  respectively,  as 
the  case  may  be,  which  shall  be  his  authority  for  proceed- 
ing to  the  immediate  levying  and  recovering  of  such 
fines,  &c.  on  the  goods  and  chattels  of  such  several 
persons,  or  for  taking  into  custody  the  bodies  of  such 
persons  in  case  sufficient  goods  and  chattels  shall  not 
be  found  whereon  distress  can  be  made  for  recovery 
thereof;  and  every  person  taken  shall  be  lodged  in  the 
common  gaol  until  the  next  general  or  quarter  sessions 
of  the  peace,  there  to  abide  the  judgment  of  the  said 
Court  (s). 

By  section  3,  the  clerk  of  the  peace  or  town  clerk  is 
required,  before  he  delivers  the  roll  to  the  sheriff,  to  make 
oath  as  to  all  fines,  &c.,  which  shall  have  been  paid,  or 
otherwise  accounted  for. 

The  4th  section,  relating  to  the  form  of  recognizances, 
and  the  notice  to  be  given  to  persons  acknowledging  the 
same,  is  repealed  by  11  &  12  Viet.  c.  42,  s.  34. 

By  section  5  of  3  Geo.  4,  c.  46  (0,  if  any  person,  on 
whose  goods  the  sheriff  is  required  to  levy  any  such  for- 
feited recognizance  (M),  shall  give  security  (v)  to  the  sheriff 
for  his  appearance  at  the"  next  general  or  quarter  sessions, 
then  and  there  to  abide  the  decision  of  the  Court,  the 
sheriff  may  discharge  him  out  of  custody ;  but  if  he 

(*)  Where  a  party  bound  in  re-  tint,  Parker,  54.  It  is  different  if 
cognizance  to  keep  the  peace  was  the  recognizance  is  to  pay  costs, 
subsequently  convicted  at  petty  ses-  R.  v.  JJ.  Ely,  5  El.  &  Bl,  489 ;  25 
sions  of  an  assault,  and  the  convic-  L.  J.,  M.  C.  1.  The  recognizance 
tion  was  returned  to  the  quarter  ses-  taken  for  a  defendant's  appearance, 
sions,  it  was  held  that  the  justices  upon  the  return  of  a  distress-war- 
there  were  not  authorized  under  3  rant,  is  to  be  proceeded  upon  in 
Geo.  4,  c.  46,  to  order  an  estreat  of  like  manner  as  other  recognizances  ; 
the  recognizances,  but  that  the  pro-  11  &  12  Viet.  c.  43,  s.  20  ;  see  also 
ceeding  for  that  purpose  should  be  18  &  19  Viet.  c.  126,  s.  6. 
by  scire  facias  as  before  the  act;  and  (t)  See  R.  v.  //.  Yorkth^  7  A.  & 
the  Court  of  Quarter  Sessions  hav-  E.  3S9. 

in?  made  such  order,  the  Court  of  (u)  And  so  with  regard  to  fines, 

Queen's  Bench  granted  a  certiorari  issues  and  amerciaments.     12  &  13 

to  bring  it  up  for  the  purpose  of  its  Viet.  c.  45,  s.  17. 

being  quashed  ;   R.  v.  JJ.  West  Rid-  (v)  See   Haynes  v.  Hayton,  7  B. 

ing,  7  A.  &  E.  583 ;  see  R.  v.  Cos-  &.  C.  293  ;  2  C.  &  P.  621,  S.  C. 
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makes  default  in  his  appearance,  the  Court  may  forthwith 
issue  a  writ  of  distringas  and  capias,  or  fieri  facias  and 
capias  against  his  sureties. 

By  section  6  (x),  the  sessions  are  authorized  to  inquire 
into  the  circumstances  of  the  case,  and  at  their  discre- 
tion to  order  the  discharge  of  the  forfeited  recognizance, 
or  of  any  part  of  the  sum  to  be  paid  in  satisfaction 
thereof;  and  if  the  party  is  in  custody,  the  sessions  may 
remand  or  release  him,  and  may  award  costs  to  either 
party. 

Sections  7  and  8  are  repealed  by  the  statute  4  Geo.  4, 
c.  73,  s.  12. 

By  section  10  of  3  Geo.  4,  c.  46,  the  clerk  of  the  peace 
and  other  officers  are  entitled  to  their  usual  and  legal  fees 
on  the  discharge  of  any  forfeited  recognizance,  and  the 
clerk  of  the  peace  to  an  allowance  of  sixpence  for  every 
100  words,  for  all  copies  of  the  roll  sent  to  the  lords  of 
the  treasury ;  and  a  penalty  of  50/.  is  imposed  on  any 
sheriff,  officer  or  clerk  of  the  peace  for  neglect  of  duty. 

By  section  14,  the  clerks  of  the  peace  and  town  clerks 
are  required  yearly  to  deliver  into  the  Court  of  Exchequer 
a  certificate  (?/)  of  all  such  fines,  &c.  as  shall  be  contained 
in  the  several  rolls  which  shall  be  sent  out  to  the  sheriff 
for  the  purpose  of  levying,  and  which  shall  have  been 
imposed,  in  any  of  the  sessions  held  before  Michaelmas  in 
each  year. 

12  &  13  Viet.  By  12  &  13  Viet.  c.  45,  s.  17,  after  reciting  the  above 
act  (3  Geo.  4,  c.  46),  it  is  enacted,  that  the  proceedings 
subsequent  to  the  authority  thereby  given  for  levying  and 
recovering  fines,  issues,  amerciaments  and  forfeited  recog- 
nizances, shall  be  the  same  in  all  respects  in  the  case  of 
fines,  issues  and  amerciaments  as  are  by  the  act  required 
in  the  case  of  forfeited  recognizances  (z). 

4  Geo.  4,  c.  37.       The  stat.  4  Geo.  4,  c.  37,  s.  1,  after  reciting  stat.  3  Geo. 

r    (x)  See  Haijnes  v.  Haytov,  7  B.  &       Jer.  42. 

C.  293  ;  2  C.  &  P.  621,  S.C.  (z)  See  ss.  5  and  6  of  3  Geo.  4, 

(y)  Ex  parte  Hodgson,  2  Yo.  &       c.  46 ;  ante,  p.  311,  et  supra. 
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4,  c.  46,  enacts  that  justices  in  sessions  shall  at  the  follow- 
ing or  any  subsequent  sessions  held  after  the  return  of  the 
writ  and  roll  issued  from  any  preceding  sessions,  at  the 
opening  of  the  Court,  insert  in  any  following  roll  all  such 
fines,  forfeited  recognizances,  &c.  as  have  not  been  levied 
or  accounted  for  by  the  sheriff,  &c.  or  have  not"  been  dis- 
charged, and  so  continue  such  process  until  it  shall  be  as- 
certained to  the  satisfaction  of  the  commissioners  of  the 
treasury  that  the  party  in  default  has  no  goods  and  cannot 
found;  it  is  also  provided  that  the  sheriff  shall  keep 
the  original  writs  directed  to  him,  and  the  rolls  attached 
thereto  (delivering  to  the  sessions  a  copy  of  such  rolls  on 
the  first  day  of  the  sittings  of  the  Court),  and  such  original 
writs  and  rolls  shall  continue  in  force  and  be  delivered  over 
ay  the  sheriff  quitting  office  to  his  successor. 

By  section  3,  when  a  party  subject  to  fines,  &c.  resides, 
or  has  removed  into  another  county,  the  sheriff  is  to  issue 
his  warrant,  with  a  copy  of  the  writ,  to  the  sheriff  of  the 
county  where  the  defaulter  is  or  where  his  goods  are,  so 
that  such  writ  may  be  executed,  and  the  last-mentioned 
sheriff  must,  within  thirty  days  after  receipt  of  the  war- 
rant, return  to  the  former  sheriff  what  he  has  done  in  the 
execution  of  the  process. 

By  section  4,  every  sheriff,  &c.  is  to  render  an  account 
yearly  of  all  persons  incurring  fines,  together  with  the 
causes  of  non-payment,  and  such  account  is  to  be  trans- 
mitted to  the  treasury. 

By  section  5,  clerks  of  peace,  &c.  are  to  send  to  the 
treasury  within  twenty  days  from  the  opening  of  quarter 
sessions  a  copy  of  the  rolls  delivered  by  the  sheriff. 

By  7  Geo.  4,  c.  64,  s.  31,  where  any  person  bound  by  7  Geo.  4,  c.  64. 
recognizance  for  his  own  or  any  other  person's  appearance 
to  prosecute  or  give  evidence  in  any  case  of  felony  or  mis- 
demeanor, or  to  answer  for  any  common  assault,  or  to 
articles  of  the  peace,  or  to  abide  an  order  in  bastardy, 
makes  default,  a  list  is  to  be  made  of  such  defaulters,  and 
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of  the  particulars  of  the  case;  and  before  the  recogni- 
zances  are  estreated  it  is  to  be  laid  before  the  courts 
therein  mentioned,  who  may  make  such  order  touching 
the  estreating  thereof  as  may  seem  just  to  them. 

Penalties  re-  We  have  seen  that  penalties  may  be  paid  to  the  con- 
stable or  C°n"  stable  having  the  execution  of  the  warrant  or  to  the  gaoler 
gaoler.  or  keeper  of  the  prison  to  which  the  defendant  has  been 

11  &  12  Viet,  committed  (b),  and  it  is  enacted,  by  the  11  &  12  Viet. 
c.  43,  s.  31,  that  in  and  by  the  warrant  of  distress  the 
constable  or  other  person  to  whom  the  same  shall  be 
directed  shall  be  ordered  to  pay  the  amount  levied  to  the 
clerk  of  the  division  in  which  the  justices  issuing  the 
warrant  shall  usually  act.  So,  if  the  constable  or  gaoler 
or  keeper  of  the  prison  or  other  person  receive  the  penalty, 
he  is  forthwith  to  pay  it  to  such  clerk,  and  all  sums  re- 
ceived by  the  clerk  shall  forthwith  be  paid  by  him  to  the 
parties  entitled  to  the  same,  under  the  statute  on  which 
the  information  was  framed ;  and  if  the  statute  contain 
no  directions  for  the  payment  thereof  to  any  person  or 
persons,  then  the  clerk  shall  pay  the  same  to  the  treasurer 
of  the  county,  &c.,  or  place  for  which  such  justices  shall 
have  acted,  and  for  which  the  treasurer  shall  give  him  a 
receipt  without  stamp.  The  clerk  and  the  gaoler  or 
keeper  of  the  prison  is  to  keep  a  true  and  exact  account 
of  all  such  monies  received  by  him,  of  whom  and  when 
received,  and  to  whom  and  when  paid,  in  the  form  given 
by  the  act  (c),  or  to  the  like  effect,  and  shall  once  in  every 
month  render  a  fair  copy  of  such  account  to  the  justices 
at  the  petty  sessions  for  the  division  in  which  such  justices 
aforesaid  shall  usually  act,  to  be  holden  on  or  next  after 
the  first  day  of  every  month,  under  the  penalty  of  405., 
to  be  recovered  by  distress ;  and  the  said  clerk  shall  send 
or  deliver  every  return,  so  made  by  him  as  aforesaid,  to 
the  clerk  of  the  peace  for  the  county,  &c.,  or  place  within 

(6)  Ante,  p.  306.  (c)  See  Appendix. 
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•which  such  division  shall  be  situate,  at  such  times  as  the 
Court  of  Quarter  Sessions  for  the  same  shall  order  in  that 
behalf(d)- 


SECT.  4. —  Of  Commitment  for  Punishment,  or  in  Default 
of  Payment,  Sfc.  (e). 


1 .  Dii  ty  of  Justices  in  Committing  315 

2.  For  want  of  Distress    316 

3.  Where  Goods  sufficient  to  an- 

twer  part   318 

4.  To  what  Place id. 

5.  One  Justice  may  commit  ....    319 
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Under  hand  and  Seal   ....      id. 

Date 320 
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Must  specify  Cause   322 

Commitment    sustained     by 

Conviction 326 

/fllesins  icant  of  Distress. .  329 
Time  of  Imprisonment  ....  330 
Condition  of  Discharge..  ..  331 

7.  Bud  in  part,  when  bad  alto- 
gether       333 

8.  Hard  Labour 334 

9.  Commitment  for  Costt    ....      id. 

10.  Amendment  of  Warrant....   335 

11.  Execution  of  Warrant  ....      id. 


The  power  of  imprisoning  is  given  either  as  an  original  Duty  of  jus- 
punishment,  or  as  the  means  of  enforcing  payment  of  a  tl(:es  ln  com- 

r  •  .     mitment 

pecuniary  fine,  or  in  any  other  manner  compelling  obedi- 
ence to  the  sentence  of  the  magistrate. 

This  power,  in  regard  to  offences  cognizable  by  a  sum- 
mary jurisdiction,  is  derived  solely  from  statute,  and  is 
altogether  of  a  distinct  nature  from  that  which  justices 
possess  in  regard  to  infractions  of  the  peace. 

If  a  statute  assigns  this  mode  of  punishment  in  the  first 
instance,  it  follows  immediately  upon,  and  is  the  legal 
consequence  of,  the  judgment.  But  where  it  is  merely 
subsidiary  to  enforcing  payment  of  the  fine(y),  the 
magistrate  cannot  legally  commit,  unless  under  the  pro- 
visions of  the  before-mentioned  statute  of  11  &  12  Viet. 


(d)  See  11  &  12  Viet  c.  43,  s.  30, 
as  to  payment  of  tees  of  magistrates' 
clerks. 

(e)  See    1    Burn's    Justice,    tit. 
"Commitment,"  and  6  id.  tit.  "  War- 
rant;" also  ante,  p.  297.     Many  of 


the  cases  relating  to  warrants  of  dis- 
tress are  applicable  to  warrants  of 
commitment. 

(/)  As  by  24  &  25  Viet.  c.  96,  s. 
107,  and  c.  97,  s.  65. 
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c.  43  (g ),  till  he  has  ascertained  the  want  of  sufficient 
goods  to  answer  the  penalty ;  which  should  regularly  be 
certified  by  the  officer's  return  to  the  warrant  of  dis- 
Forwantof  tress(A).  An  action  of  trespass  and  false  imprisonment 
was  held  to  lie  against  a  justice  of  the  peace,  who,  upon  a 
conviction  for  destroying  game,  had  committed  the  party 
forthwith,  without  endeavouring  to  levy  the  penalty  on  his 
goods,  when  it  was  proved  that  they  were  sufficient  to 
answer  the  amount  (i).  By  11  &  12  Viet.  c.  43,  s.  22,  in 
all  cases  in  which  statutes  authorize  the  issuing  of  a  war- 
rant of  distress  (j},  but  provide  no  further  remedy  if  no 
sufficient  distress  be  found,  and  in  all  cases  of  convictions 
or  orders,  where  the  statute  on  which  the  same  are  founded 
provides  no  remedy  in  case  it  shall  be  returned  to  a  war- 
rant of  distress  thereon  that  no  sufficient  goods  can  be 
found,  the  justice  to  whom  the  return  is  made,  or  any 
other  justice  of  the  same  county,  &c.,  may,  if  he  thinks 
fit,  commit  the  defendant  to  the  house  of  correction,  or  if 
there  be  no  house  of  correction,  then  to  the  common  gaol 
of  the  county,  &c.  for  which  the  justice  shall  be  acting, 
for  any  term  not  exceeding  three  calendar  months,  unless 
the  sums  adjudged  to  be  paid  shall  be  sooner  paid ;  and  by 
sect.  23,  in  cases  where  the  statute  awards  imprisonment 
in  the  first  instance,  for  a  penalty  or  non-payment  of 
money,  that  course  is  to  be  adopted,  and  the  penalty  is  not 
to  be  levied  by  distress.  By  sect.  24,  where  a  conviction 
does  not  order  the  payment  of  any  penalty,  but  that  the 
defendant  be  imprisoned,  or  imprisoned  and  kept  to  hard 
labour  for  his  offence,  or  where  an  order  is  not  for  the 
payment  of  money,  but  for  the  doing  of  some  other  act, 
and  directs  that,  in  case  of  default,  the  defendant  shall 
be  imprisoned,  or  imprisoned  and  kept  to  hard  labour,  and 

(g)  See  ante,  p.  305.  21   &  22  Viet.  c.  73,  s.  6,  to  cases 

(h)  R.  v.  Hawkins,  Fort.  272,  per  where  statutes  provide  no  mode  of 

Parker,  C.  J.  11  &  12  Viet.  c.  43,  raising  or  levying  the  penalty  or 

SB.  20  and  21.  compensation,  or  enforcing  payment 

(i)  Hill  v.  Baleman.  1  Str.  710.  of  the  same. 

(j)  This  section  is  extended  by 
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default  is  made,  the  defendant  may  be  imprisoned  for  the 
time  mentioned  in  the  statute  under  which  the  conviction 
or  order  was  made ;  and  in  all  such  cases,  if  costs  have 
been  adjudged  by  the  conviction  or  order  to  be  paid  by 
the  defendant  to  the  prosecutor  or  complainant,  they  may 
be  levied  by  distress,  and,  in  default  of  distress,  the  de- 
fendant may  be  imprisoned  in  the  same  gaol  for  any  time 
not  exceeding  one  calendar  month,  to  commence  at  the 
termination  of  the  imprisonment  he  shall  be  then  under- 
going, unless  such  sum  for  costs,  and  all  costs  and  charges 
of  the  distress,  and  also  of  the  commitment  and  conveying 
the  defendant  to  prison,  if  the  justice  think  fit  so  to  order, 
shall  be  sooner  paid  (A). 

Before  the  5  Geo.  4,  c.  18  (/),  there  was  no  authority  to 
detain  the  party  in  custody  until  return  made  to  the  war- 
rant of  distress,  unless  such  a  power  was  specially  provided 
by  the  statute  creating  the  offence,  as  it  was  in  several ; 
and  some  statutes  expressly  direct  the  commitment  to  be 
after  due  proof,  upon  oath,  of  the  want  of  distress  (m).  But 
now  we  have  seen(n)  the  party  may  be  detained  in  custody 
until  the  return  of  the  warrant  of  distress,  or  may  be  even 
committed  in  the  first  instance,  if  it  satisfactorily  appears 
to  the  magistrate  that  the  defendant  has  not  sufficient 
goods  to  satisfy  the  penalty  and  costs,  or  that  the  issuing 
of  the  warrant  of  distress  will  be  ruinous  to  the  defendant 
and  his  family. 

Upon  the  return  of  the  want  of  effects  to  distrain  upon, 
the  justice  to  whom  the  return  is  made  ought  to  issue  his 
warrant  of  commitment  thereupon,  under  his  hand  and 
Sfeal,  directed  to  the  constable  making  the  return,  or  any 
other  constable,  reciting  the  conviction  or  order  shortly, 
the  issuing  of  the  warrant  of  distress,  and  the  return 
thereto,  and  requiring  such  constable  to  convey  such 

(A-)  See  ante,  p.  306,  as  to  levying  43,  s.  20. 
costs.  (m)  See  17  Geo.  2,  c.36  ;  13  Geo. 

(I)  Now  repealed,  but  re-enacted  3,  c.  80  ;  50  Geo.  3,  c.  108,  s.  7. 
in  this  respect  by  11  &  12  Viet  c.  (n)  See  ante,  p.  305. 
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Where  goods 
sufficient  to 
answer  part. 


defendant  to  prison  for  the  time  mentioned  in  the  statute 
under  which  the  conviction  or  order  was  made,  unless 
the  sums  thereby  adjudged  to  be  paid  shall  be  sooner 
paid(o). 

If  a  corporeal  punishment  be  inflicted  by  statute,  in 
failure  of  sufficient  distress,  and  it  so  happen  that  the 
offender  being  convicted  of  one  penalty  has  effects  suffi- 
cient only  to  satisfy  part,  it  has  been  held  that  the  goods 
ought  not  to  be  taken,  but  the  corporeal  punishment  re- 
sorted to ;  for  the  law  never  intended  that  a  man  should 
suffer  both  punishments  for  one  conviction.  And  the  1 9th 
section  of  the  11  &  12  Viet.  c.  43,  as  we  have  already 
seen  ( p),  proceeds  upon  this  principle,  enabling  the  magis- 
trate in  certain  cases  to  commit  the  party,  without  issuing 
any  warrant  of  distress.  But  if  the  same  person  be  sepa- 
rately convicted  in  two  penalties,  and  his  goods  are  suffi- 
cient to  satisfy  one  only,  they  ought  to  be  levied  under  one 
conviction,  and  the  corporeal  punishment  should  be  in- 
flicted for  the  other  (q). 

To  what  place.  The  commitment  should  be  to  the  house  of  correction, 
or,  if  there  be  no  house  of  correction  within  the  jurisdic- 
tion of  the  committing  magistrate,  then  to  the  common 


(o)  See  11  &  12  Viet.  c.  43,  s. 
21.  For  the  form  of  warrant  in  such 
case,  see  the  Appendix.  Under  a 
provision  in  the  former  act  against 
deer- stealing,  3  &  4  Will.  &  M.  c. 
10,  adopted  into  the  subsequent  act 
of  16  Geo.  3,  c.  30,  s.  4,  empowering 
the  constable,  or  the  prosecutor, 
after  the  conviction,  in  case  the  pe- 
nalty was  not  forthwith  paid,  to  de- 
tain the  offender  in  custody  for  a  rea- 
sonable time,  till  a  return  could  be 
made  to  the  warrant  of  distress,  not 
exceeding  two  days, — Lord  //o/<said 
the  proceeding  ought  to  be  this : 
"  the  prisoner,  if  present,  may  be  de- 
tained in  custody  two  days,  in  which 
time  the  justice  may  make  what  in- 
quiry he  can,  if  the  penalty  may  be 
levied  by  distress;  and  if  he  finds 
there  is  nothing  to  distrain,  then  he 
must  make  a  record  of  it,  by  way  of 


adjudication,  that,  it  appearing  to 
him  the  party  hath  not  any  goods 
by  which  the  penalty  maybe  levied, 
therefore,  in  pursuance  of  the  sta- 
tute, he  doth  award  him  to  prison  ; 
which  must  not  be  before  the  end  of 
two  days.  If  the  person  is  absent 
when  convicted,  the  justice  is  to 
make  a  warrant  to  distrain ;  and  if 
there  be  nothing  upon  which  a  dis- 
tress may -be  made,  after  two  days 
he  must  make  a  record  thereof,  as 
above,  and  then  issue  his  warrant  of 
commitment;"  R.  v.  Chandler,  Holt, 
214;  Carth.  508;  1  Ld.  Ray m.  545; 
R.  v.  Wyatt,  2  Ld.  Raym.  119G. 

(  p}  See  ante,  p.  305. 

(q)  Per  Holt,  C.  J.,  Powell,  J.  and 
the  Court,   4    Anne,  R.  v.  Wyntl, 
Ld.  Raym.  1195;   S.  C.  Fort.  132; 
11  Mod.  54. 
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gaol  of  the  county  or  place  for  which  such  justice  shall 
then  be  acting  (r). 

By  15  Geo.  2,  c.  24,  justices  of  a  liberty  or  corporation 
may  commit  to  the  gaol  of  the  county  (s). 

By  11  &  12  Viet.  c.  43,  s.  29,  although  two  justices  may  One  justice 
be  required  to  convict,  a  commitment  may  be  legally  made  may  w 
by  one(t). 

The  warrant  of  commitment  is  a  precept  in  writing,  Form  of  war- 
under  the  hand  and  seal  of  the  justice,  directed  to  a  con- 
stable  and  to  the  keeper  of  the  prison  to  which  the  party 
is  to  be  committed. 

An  order  of  final  commitment  to   prison  must  be  in  Commitment 
writing  (u),  and  the  detention  of  the  party,  without  such  „,„•/,•„£. 
written  authority,  can  be  justified  no  farther  than  is  neces- 
sary for  making  it  out(x),  although  an  unlawful  detention 
will  not  vitiate  the  warrant  (y).   But  the  detention  of  a  party 
in  custody  till  the  return  of  a  warrant  of  distress  may  be  by 
parol(z).     The  warrant  should  be  drawn  up  in  writing  as 
soon  as  possible  after  the  commitment  is  ordered  (a). 

The  wan-ant  must  be  directed  to  the  proper  gaoler  (ft) ; 
and  is  bad  if  it  only  orders  in  general  terms  that  the  de- 
fendant be  carried  to  prison  (c). 

It  seems  also  to  have  been  agreed,  even  before  the  pass-  Under  hand 
ing  of  the  stat.  11  &  12  Viet.  c.  43,  that  the  warrant  must 
have  been  under  the  hand  and  seal  of  the  justice  (d) ;  for, 

(r)  11   &    12   Viet.  c.  43,  s.  21.  1  Mod.  68. 

Under  24  Geo.  3,  sess.  2,  c.  55,  s.  (u)   2    Hawk.  c.   16,    s.  13;    see 

12,  the  commitment  might  be  either  Mayheto  v.  Locke,  2  Marsh.  377. 

to  the  county  gaol  or  house  of  cor-  (*)  Hutchinson  v.  Lowndet,  4  B. 

rection,  at  the  discretion  of  the  jus-  &  Ad.  118. 

tice  ;  see   Ex  parte  Aston,  12  M.  &  (y)   Van  Boven's  case,  9  Q.  B.  669. 

W.  456.  (z)  11    &   12  Viet.   c.  43,  s.   20; 

(*)  And  see  R.  v.  Amos,  2  B.  &  Slitt  v.  Walls,  7  East,  534. 

Aid.  533;  R  v.  Musson,  6  B.  &  C.  (a)  See  Re  Matters,  33  L.  J.,  Q.  B. 

74;  9  D.  &  R.  172;  4  Man.  &  Ry.  146. 

Mag.  Ca.   18(j ;  see   also  27  Geo.  3,  (b)  Ante,  p.  301,  n.  (e). 

c.  ]  \.    Arnold  v.  Gaussen  and  another,  (c)  See  form   in    Appendix,   and 

8  Exch.  463  ;  Arnold  v.  Dimsdale,  2  R.  v.  Smith,  2  Str.  934. 

El.  &  Bl.  580.  (d)  2   Hawk.  P.  C.  c.  16,  s.  13  ; 

(f )    A  similar  enactment  was  con-  Hutchinson  v.  Lowndet,  4  B.  &  Ad. 

tained  in  3  Geo.  4,  c.  23  (now  re-  118.  But  in  Padjuld  v.  Cabell,  Willes, 

pealed);    and   see    Franklyn't  case,  411,  it  was  held,  that  a  warrant  under 
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Date. 


Name  of  de- 
fendant. 


Style  of  ma- 
gistrate. 


according  to  Dalton(e),  the  seal  of  the  justice  is  the  au- 
thority of  the  officer,  who  ought  to  give  credence  thereto. 
It  is  laid  down  by  Lord  Hale,  that  without  this  the  com- 
mitment is  unlawful,  and  the  gaoler  is  liable  to  false  im- 
prisonment (/);  and  it  is  now  expressly  required  to  be 
thus  authenticated  by  1 1  &  12  Viet.  c.  43  (<?). 

The  warrant  need  not  be  dated,  nor  state  the  time  from 
which  the  imprisonment  is  to  commence;  the  period  of 
imprisonment  will  be  reckoned  from  the  time  of  the  de- 
fendant being  taken  into  custody  (h).  But  if  he  be  already 
in  custody  undergoing  imprisonment  upon  a  conviction 
for  any  other  offence,  the  warrant  of  commitment  for  the 
subsequent  offence  should  be  forthwith  delivered  to  the 
gaoler  to  whom  it  is  directed;  and  it  may  be  thereby 
ordered  that  the  imprisonment  for  the  subsequent  offence 
shall  commence  at  the  expiration  of  the  imprisonment 
to  which  the  defendant  shall  have  been  previously  ad- 
judged (i). 

The  warrant  should  name  the  defendant  correctly. 
Where  it  directed  the  constable  to  take  John  Hoye,  and 
he  arrested  the  party  against  whom  the  information  was 
laid,  and  against  whom  the  magistrate  intended  to  issue 
his  warrant,  and  who  was  supposed  to  be  called  John 
Hoye,  but  whose  name  really  was  Richard;  in  an  action 
by  him  against  the  constable  for  false  imprisonment,  the 
warrant  was  held  not  to  afford  any  defence,  and  it  was  also 
decided  that  in  such  a  case  a  demand  of  perusal  and  a 
copy  of  the  warrant  was  unnecessary  (A). 

According  to  Hawhins,  the  warrant  ought  to  express, 
not  only  the  name  of  the  justice,  but  his  office  or  autho- 


stat.  9  Geo.  2,  c.  23,  need  not  be 
under  the  seals  of  the  justices;  see 
2  Burn's  Justice,  tit.  "Distress,"  p. 
324. 

(e)  Chap.  196,  cites  14  H.  8,  c.  16. 

(/)  1  Hawk.  P.  C.  583  ;  and  see 
Bawdier' s  case,  12  Q.  B.  619. 

(g)  Sect.  21,  et  seq. 

(h)    Bawdier' s  case,  12  Q.  B.  612, 


619;  Exparte  Foul/ces,  15  M.  &  W. 
612 ;  Braham  v.  Joyce,  4  Exch.  487  ; 
overruling  in  this  respect  Re  Fletcher, 
1  D.  &  L.  726  ;  see  also  Newman  v. 
Lord  Hardwicke,  8  A.  &  E.  124. 

(t)  11  &  12  Viet.  c.  43,s.25. 

(*)  Hoyev.  Bush,  1  M.  &  G.  775; 
see  also  Kelly  v.  Lawrence,  33  L.  J., 
Exch.  197. 
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rity(/).  It  is  said,  indeed,  to  have  been  laid  down  by 
Lord  Holt,  on  a  commitment  returned  by  habeas  corpus, 
that  the  authority  need  not  appear  in  the  warrant  ;  and 
that  it  is  sufficient,  if  it  be  stated  in  the  re  turn  (»i).  This 
is  in  some  measure  confirmed  by  Lord  Hale,  who  says, 
"  the  mention  of  the  name  and  authority  of  the  justice,  in 
the  beginning  of  the  mittimus,  is  not  always  necessary  ; 
the  seal  and  subscription  of  the  justice  to  the  mittimus  is 
a  sufficient  warrant  to  the  gaoler,  for  it  may  be  supplied 
by  averment  that  it  was  done  by  the  justice  "  (n). 

But,  however  this  may  be  in  commitments  for  breach  of 
the  peace,  or  for  safe  custody  only,  it  is  most  regular  in 
commitments  on  summary  convictions,  when  they  are  by 
way  of  punishment,  to  insert  the  name  and  authority  of  the 
committing  magistrate  ;  and  such  statement  will  be  found 
in  the  form  of  warrant  given  by  1  1  &  1  2  Viet.  c.  43  (o). 

Thus,  the  return  to  a  habeas  corpus  by  a  gaoler  was  as 
follows:  viz.  that  the  persons  named  in  the  writ  were 
committed  to  his  custody  '  by  Sir  John  Fielding,  knight, 
one  of  his  majesty's  justices  of  th&  peace  for  the  city  and 
liberty  of  TTestminster,  by  the  warrant  which  was  set  out  in 
the  return,  to  the  following  purport:  —  ""Westminster,  to 
wit  :  Eeceive  into  your  custody  F.  G.,  and  I.  F.,  brought 
before  me,  and  convicted,  upon  the  oath  of,  &c.,  for  being 
loose  and  disorderly  persons,  &c.  Given  under  my  hand 
and  seal,  this  23rd  day  of  Xovember,  1  770."  Xo  name  was 
subscribed  to  the  warrant,  but  the  name  of  Sir  John 
Fielding  was  set  in  the  margin  over  the  seaL  The  com- 
mitment thus  returned  was  objected  to,  because  the 
warrant  did  not  show  that  Sir  John  Fielding,  who  made 
it,  was  a  justice  of  the  peace,  or  had  power  to  commit  the 
parties  ;  in  answer  to  which,  it  was  contended,  that  it  was 
supplied  by  the  averment  in  the  return.  Lord  Mansfield: 


(0  2  Hawk.  P.  C.  c.  16,  s.  13.  (n)  2  H.  P.  C.  122. 

(TO)  2  Ld.  Ray.  980;  3  Salk.  2S4.  (o)  Schedule  (P.  1). 

P.  V 
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"  This  is  upon  a  conviction,  and  it  ought  to  be  shown  that 
the  person  had  authority  to  convict.     It  is  a  commitment 
in  execution,  and  the  authority  of  the  person  committing 
ought  to  be  shown  ;  whereas  here  it  does  not  even  appear 
by  whom   they  were   convicted;    it  is  only  said  in  the 
warrant,  *  brought  before  me   and  convicted.'     The  not 
showing  before   whom   they  were  convicted  is   a  gross 
defect."     The  defendants  were  accordingly  discharged  (p). 
Must  specify          Every  warrant  of  commitment  must  specify  the  cause 
show^risdic-    an^  snow  jurisdiction ;  and  where  it  is  in  execution  (which 
tion-  it  is  in  all  cases  of  commitment  after  conviction),  it  must 

allege  the  party  to  have  been  convicted  of  the  offence  (<?). 
Therefore,  where  one  was  brought  up  by  habeas  corpus, 
and  the  warrant  was  returned  in  the  following  form  :  viz. 
"  Receive  into  your  custody  the  body  of  Francis  Rhodes 
herewith,  &c.,  brought  before  me,  I.  S.,  one  of  his 
majesty's  justices  of  the  peace,  by  I.  A.,  constable,  and 
charged  before  me  on  the  oath  of  M.  G.  for  being  a  rogue 
and  vagabond,  within  the  intent  and  meaning  of  an  act, 
&c.,  (17  Geo.  2),  for  that  the  said  Francis  Rhodes,  on  &c., 
at  &c.,  did  unlawfully  use  a  certain  craft  to  deceive  (setting 
out  the  offence  of  acting  as  a  fortune-teller),  contrary  to 
the  statute :  him,  the  said  Francis  Rhodes,  therefore 
safely  keep  in  your  custody,"  &c.  The  Court,  considering 
this  as  a  commitment  by  way  of  punishment,  and  not  for 
safe  custody  only,  were  unanimously  of  opinion  that  the 
commitment  was  bad,  because  it  only  stated  that  the  party 
had  been  charged  with,  not  that  he  had  been  convicted  of, 
the  offence  imputed  to  him(r). 

(  p)   R.  v.   York,  5  Burr.  2684 ;  Lichfield,  5  E.  &  B.  100 ;  1  Jur.,  N. 

see  Ex  parte  Addis,  2  D.  &  R.  167  ;  S.  908. 

1  D.  &  R.  Mag.  Ca.  196 ;  1  B.  &  (r)  R.  v.   Rhodes,  4   T.  R.   220. 

C.  90.  In    Hilary   Term,    37   Geo.   S,  the 

(q)  It  is  so  alleged  in  the  forms  Court   of  Queen's   Bench   quashed 

in  the  schedule  to  11  &  12  Viet.  c.  a  warrant  of  commitment  drawn  up 

43.     As  to  showing  jurisdiction,  see  in  the  same  words  as   that  above 

ante,  p.  300 ;  also  Eggington  v.  The  mentioned,  which  was  intended  to 

Mayor,    Aldermen    and    Citizens   of  have  effect  as  a  conviction  and  com- 
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That  the  rule  laid  down  in  that  case  is  general,  and  not 
confined  to  commitments  on  the  particular  act  there  men- 
tioned, is  established  by  the  following  case,  which  was  on 
a  commitment  under  6  Geo.  3,  c.  25,  s.  3,  in  these  terms, 
viz.  "  Receive  into  your  custody  the  body  of  T.  Cooper, 
brought  before  me  AY.  H.,  &c.,  charged  before  me,  the 
said  justice,  on  the  oath  of,  &c.,  for  running  away  before 
the  expiration  of  the  season  for  which  he  was  hired,  con- 
trary to  his  contract,  as  well  as  against  the  statute,  &c., 
and  him  safely  keep  for  one  month,"  &c.  It  was  at- 
tempted to  distinguish  this  from  the  last  case,  upon  the 
peculiar  provisions  of  the  statute  upon  which  that  case 
turned :  but  the  Court  said,  it  could  not  be  distinguished 
from  it,  and  the  defendant  was  discharged  (s). 

It  is  moreover  necessary  that  the  warrant  show  a  good  Certainty  re- 
conviction (i);  and  that  the  offence  for  which  the  commit-  quu 
ment  is  made  be  described  with  certainty.     It  has  been 
held,  that   a   commitment  of  one   as   an  apprentice,  or 
servant,  for  disobeying  his  indentures  or  articles,  is  bad  for 
uncertainty  (M).     A  warrant  of  the  Court  of  Quarter  Ses- 
sions for  Tipperary,  stating  that  the  defendant  stood  in- 
dicted in  the  "  peace  office "  of  that  county  for  a  rescue 
and  a  riot,  and  commanding  the  police  to  keep  him  in 

mittnent  in  execution,  and  ordered  it  stated  in  the  language  of  the  act 

the  party  to  be  discharged  ;  12  East,  as  a  positive  fact,  that  the  party  had 

78,  n.  (o);   see   2  Inst  52,  591;   2  heen   discovered   and   apprehended 

Hale,  122.  under   circumstances   that   denoted 

(*)  R.  v.   Cooper,   6  T.  R.   509.  a  derangement  of  mind,  and  a  pur- 

But  in  the  case  of  a  commitment  pose  of  committing  a  crime,  to  wit, 

by  a  justice  of  a  person  to  the  house  an  assault  and  breach  of  the  peace, 

of  correction,   who  was    suspected  for  which,  if  committed,  he  would 

to  be  of  insane  mind,  and  about  to  have   been  liable   to   be   indicted ; 

commit   an    offence,   for  which   he  although  the  warrant  did  not  state 

would  have  been  liable  to  have  been  the  party  intended  to  be  assaulted, 

indicted  under  the   39  &  40  Geo.  3,  nor  show  that  the  magistrate  heard 

c.  94,  s.  3, — as  that  was  neither  a  any  evidence  on  oath ;  R.  v.  Gour- 

warrant  merely  for  safe  custody,  nor  lay,  7  B.  &  C.  669 ;  1  Man.  &  Ry. 

yet  in  execution,  it  was  held  that  616. 

it  ought  not  to  be  considered  with  (/)  Re  Peerless,  1  Q.  B.  143. 

the  same  strictness,  and  that  it  was  (u)  R.  v.  Everett,  Cald.  Cas.  26. 
therefore  sufficiently  certain,  where 

Y   2 
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custody  until  the  next  sessions,  was  held  not  to  disclose 
jurisdiction,  as  the  words  "  peace  office "  did  not  show  in 
what  Court  the  indictment  was  pending ;  and  it  was  also 
held  to  be  bad,  on  the  ground  that  it  authorized  the  police 
to  keep  the  defendant  in  their  custody  until  the  next 
sessions  (x).  And  the  commitment  will  be  also  bad,  if  it 
does  not  show  that  the  defendant  has  been  guilty  of  an 
offence  within  the  statute  on  which  the  conviction  is 
founded,  as  in  the  following  case  : — A  defendant  was  com- 
mitted under  1  Geo.  4,  c.  56,  which  enacted,  "  that  if  any 
person  should  wilfully  or  maliciously  do  or  commit  any 
damage  to  any  building,  &c.,  and  be  thereof  convicted 
before  any  justice,  he  should  forfeit  and  pay  to  the  person 
or  persons  aggrieved,  such  a  sum  of  money  as  should 
appear  to  the  justice  to  be  a  reasonable  satisfaction  and 
compensation  for  the  damage  committed,  not  exceeding 
in  any  case  the  sum  of  51.,  which  sum  should  be  paid,  &c. ; 
and,  in  default  of  paying  the  same,  should  be  committed 
to  the  common  gaol,  or  house  of  correction,  for  any  time 
not  exceeding  three  months,  unless  the  same  was  sooner 
paid ; "  and  the  warrant  of  commitment  recited,  "  that  one 
M.  P.  had  made  complaint  to  the  justice  that  he  had  lost 
a  post  or  pale  out  of  his  fence,  and  that  he  had  cause  to 
suspect,  and  did  suspect,  that  G.  H.,  on  whose  premises 
the  same  was  found,  did  cut,  spoil,  and  take  and  carry 
away  the  same  :  and  that  whereas  the  said  G.  H.  did,  on 
&c.,  appear  before  the  justice,  and,  not  giving  the  justice 
any  satisfactory  account  how  she  came  by  the  post,  nor 
producing  the  party  of  whom  she  bought  it,  nor  any 
credible  witness  to  testify  the  sale,  she  was  therefore  by 
him  convicted  of  wilfully  and  maliciously  carrying  away 


(x)  Re  Nesbitt,  2  D.  &  L.  529.  a  sufficient  statement  of  an  offence, 

The  Court  also  decided  that  they  although,    it     seems,    "a    rescue" 

would  take  judicial  notice  that  the  would  not  have  been  so;    see  also 

common  law  of  England  extended  Caudle  v.  Seymour,  1  Q.  B.  889. 
to  Ireland,  and  that  a  "riot"  was 
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the  same,  and  was  adjudged  to  pay  the  sum  of  51.,  and  in 
default  of  payment  was  committed  for  three  calendar 
months,  to  be  kept  to  hard  labour,  unless  the  sum  of  5/. 
was  sooner  paid."  Upon  an  objection  to  the  validity  of 
this  commitment,  Mr.  J.  Bayley  said,  "  This  commitment 
is  clearly  bad.  The  charge  recited  is,  that  the  defendant 
had  cut,  spoiled,  and  taken  away,  the  post ;  and  the  justice 
convicts  her  of  carrying  it  away.  It  is  perfectly  consistent 
with  the  statement  in  the  commitment,  that  somebody  else 
may  have  cut  and  spoiled  the  post,  and  that  she  might 
have  carried  it  away ;  which  is  no  offence  within  this  act. 
Therefore,  as  she  is  convicted  of  no  offence,  she  must  be 
discharged "  (y).  In  the  form  of  warrant  given  by  the 
11  &  12  Viet.  c.  43,  it  is  said,  "state  the  offence  as  in 
the  conviction ; "  and  where  the  statutory  form  was  in 
these  words:  "Whereas  A.  B.  has  been  duly  convicted, 
&c.,  of  having  [state  offence  as  in  the  information^,"  it  was 
held  that  it  must  show  a  good  conviction,  and  per  Lord 
Denman,  C.  J.,  "  the  warrant  requires  as  much  particu- 
larity as  the  conviction,  and  the  form  in  the  schedide, 
when  considered  with  reference  to  the  nature  of  the  statu- 
tory jurisdiction  given  to  justices,  ought  to  be  so  filled  up 
that  the  description  of  the  offence  may  show  the  juris- 
diction "(2). 

But  the  Court  of  Queen's  Bench  will  not  criticise  a 
I  warrant  of  commitment  with  the  same  strictness  to  which 
a  conviction  is  subjected,  if  there  be  reasonable  ground  for 
presuming  that  the  conviction  (on  which  the  commitment 
is  founded)  is  free  from  objection  (a).  Xor  is  it  necessary 
in  the  warrant  to  state  the  conviction  in  a  precise  or  tech- 


(y)  R.  v.  Harpur,  1  D.  &  R.  222 ; 
|1  D.  &  R.  Mag.  Ca.  67;  and  see 
v.  Cavanagh,  1  Dowl.,  NT.  S.  546 ; 
,  v.  Lugger,  5  B.  &  Aid.  791  ;  1  D. 
R.  460  ;'  R.  v.  Maby,  3  D.  &  R.  570. 
(r)  Re  Peerless,  1  Q.  B.  143  ;  R. 
.  Ctumey,  6  Dowl.  281. 
(a)  R.  v.  Rogers,  1  D.  &  R.  156  ; 


1  D.  &  R.  Mag.  Ca.  59;  R.  v.  Helps, 
3  M.  &  S.  331  ;  R.  v.  King,  1  D. 
&  L.  723,  per  Patteson,  J. ;  see  Re 
Fletcher,  1  D.  &  L.  726  (overruled 
as  to  the  main  point  decided,  ante, 
p.  320,  n.  (h) ) ;  and  Re  Reynolds, 
Id.  849. 
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nical  form;  but  only  so  as  to  show  that  the  party  has 
been  convicted  of  some  specific  offence,  and  by  a  person 
having  authority  for  that  purpose.  It  was  not  required, 
therefore,  to  set  forth  the  evidence,  or  the  facts,  in  detail, 
when  a  statement  of  them  was  required  in  the  convic- 
tion (ft).  Nor  was  it  necessary  to  mention  the  name  of  the 
witness ;  for  if  by  mistake  a  wrong  name  was  mentioned 
as  that  of  the  witness  upon  whose  oath  the  conviction  was 
made,  it  was  surplusage,  and  might  be  disregarded  (c). 
Commitment  On  a  return  to  an  habeas  corpus,  signifying  that  the 
conriction.by  defendant  had  been  convicted  of  carrying  away  deer  in  a 
forest,  it  was  objected,  that  it  should  have  been  said,  "  of 
unlawfully  carrying,"  &c.  Parker,  C.  J.,  "  There  is  a 
difference  in  the  return  of  a  habeas  corpus,  where  it  is 
before  conviction,  and  after ;  for  where  it  is  after,  you  need 
not  be  so  particular.  It  ought  to  be  alleged  unlawfully,  if 
before  conviction ;  but  in  this  case  it  may  be  in  the  con- 
viction, so  that  that  will  be  well  enough "(d).  And  if  a 
warrant  of  commitment  in  execution,  manifestly  defective 
on  the  face  of  it,  shows  that  there  has  been  a  conviction, 
the  Court  will  not  notice  the  defect,  until  the  conviction  is 
returned  into  Court,  if  the  defect  be  one  that  the  con- 
viction may  cure,  and  if  the  applicant  is  in  a  position  to 
remove  the  conviction  by  certiorari ;  and  in  such  case,  if 
the  conviction  be  right,  the  defect  in  the  commitment  will 
be  cured,  provided  the  latter  shows  the  like  offence,  as  is 
stated  in  the  conviction  (e). 

So,  where  a  conviction  for  wilful  trespass  under  the 
7  &  8  Oreo.  4,  c.  30,  s.  24  (/),  for  unlawfully  and  maliciously 
damaging,  injuring,  cutting  and  carrying  away  a  load  of 

(6)  R.  v.  Walter,  8  Mod.  5.  Exch.  561 ;  18  Jur.  1055  ;  24  L.  J.,  I 

(c)  Massey  v.   Johnson,   12   East,  M.  C.  73  ;  Re  Reynolds,  1  D.  &  L. 
67,  82.  846  ;    post,    p.   328,   and   "  Certio-  | 

(d)  R.  v.  Hawkins,  Fort.  272.  rari." 

(e)  R.  v.  Taylor,  7  D.  &  R.  623;  (/)  Repealed  by  24  &  25  Viet. 
3  D.  &  R.  Mag.  Ca.  491 ;  see  R.  v.  c.  95. 

Chaney,  6  Dowl.  281 ;  Re  Allison,  10 
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rushes,  adjudged  the  party  to  forfeit  10s.  and  costs,  "  as  a 
reasonable  compensation  for  the  damage,  &c. ; "  and  the 
commitment  alleged  him  to  have  been  convicted  of  having 
unlawfully  trespassed  upon  the  complainant's  lands,  and 
having  cut  and  carried  away  a  quantity  of  rushes,  and  to 
have  been  ordered  to  pay  the  sum  of  10s.  penalty  and 
6s.  6d.  costs,  which  he  refused  to  pay,  and  then  directed 
him  to  be  kept  in  the  house  of  correction  for  one  calendar 
month,  or  until  delivered  by  due  order  of  law ; — upon  ob- 
jection to  the  commitment  in  reciting  the  conviction,  that 
the  trespass  was  not  stated  to  have  been  wilful  or  mali- 
cious, but  only  unlawful,  it  was  held  that  the  defect  was 
cured  by  the  39th  section  of  the  act,  which  provided  that 
no  warrant  of  commitment  should  be  held  void  by  reason 
of  any  defect  therein,  provided  it  was  alleged  that  the 
party  had  been  convicted,  and  there  was  a  good  and  valid 
conviction  to  sustain  the  same(^).  It  was  objected,  also, 
that  the  conviction  did  not  support  the  commitment,  for 
the  former  was  for  an  injury  to  personal,  the  latter  to  real 
property ;  but  it  was  held,  that  the  conviction  and  com- 
mitment appeared  to  be  for  the  same  offence,  although 
expressed  in  somewhat  different  language.  A  third  objec- 
tion was,  that  the  commitment  was  for  the  non-payment  of 
a  penalty,  while  the  adjudication  of  imprisonment  in  the 
conviction  was  for  the  non-payment  of  a  sum  of  money  by 
way  of  compensation  for  the  damage  ;  but  it  was  held,  as 
the  24th  section  of  the  act  treats  as  a  penalty  the  sum 
awarded  by  the  justice,  where  the  party  aggrieved  is  exa- 
mined in  proof  of  the  offence,  which  was  the  case  in  that 
instance,  that  there  was  no  foundation  for  that  objection. 
It  was  objected,  fourthly,  that  the  commitment  was  bad, 
because  it  was  for  a  month,  or  until  he  be  delivered  by  due 
course  of  law ;  and  the  act  only  authorized  a  commitment 

(g)  A  similar  provision  is  inserted  and  c.  97,  s.  69),  and  in  the  recent 
in  the  Criminal  Law  Consolidation  Larceny  Act,  18  &  19  Viet.  c.  126, 
Acts  (24  &  25  Viet.  c.  96,  s.  Ill,  s.  13. 
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not  exceeding  two  months,  unless  the  penalty  and  the 
costs  thereof  be  sooner  paid ;  and  on  this  objection  the 
Court  held  that  the  conclusion  of  the  warrant  would  have 
been  bad,  if  it  had  not  been  aided  by  the  39th  section ; 
but  that  as  there  was  a  good  and  valid  conviction  on  which 
the  commitment  was  founded,  and  which  was  referred  to 
in  the  warrant,  the  conviction  and  commitment  must  be 
read  together  as  explanatory  of  each  other,  and  that  the 
commitment  so  explained  was  sustained  by  the  convic- 
tion (70.  The  commitment  is  to  be  read  with  the  con- 
viction, and  construed  in  the  same  way(i),  and  where  the 
warrant  gave  an  insufficient  description  of  the  offence,  it 
was  cured  by  a  good  conviction,  which  was  put  in  evidence 
in  an  action  brought  against  the  magistrate  (k). 

But  where  there  is  a  material  variance  between  the  con- 
viction and  the  recital  of  it  in  the  warrant  of  commitment, 
— as  where  the  commitment  is  for  an  offence  created  by  a 
different  statute  from  that  on  which  the  defendant  was 
convicted,  although  it  may  relate  to  the  same  subject-mat- 
ter,— the  commitment  is  bad.  Where  the  warrant  recited 
a  conviction,  adjudging  the  defendant  to  pay  a  penalty, 
and  a  certain  sum  for  costs,  and  directed  them  to  be  levied 
by  distress,  but  the  conviction  drawn  up  was  silent  as  to 
the  costs,  and  there  was  no  evidence  that  the  justices  had 
in  fact  adjudicated  upon  them,  it  was  held  to  be  bad,  and 
the  justices  were  held  liable  to  an  action  of  trespass  for  the 
seizure  of  the  defendant's  goods,  and  the  detainer  of  his 
person  under  such  warrant  (/).  But  if  the  conviction  and 
warrant  substantially  agree,  it  is  sufficient  (m). 
A  good  spn-  The  Court,  however,  will  not  assume  a  good  conviction 

viction  notpre- 

(h)  Daniel  v.  Philips,  5  Tyr.  293;  a  warrant,    Coster  v.   Wilson,   3  M. 

1  Cr.  M.  &  R.  662.  &  W.  411. 

(j)  Tarry  v.   Newman,    15  M.    &  (I)  Leary   v.  Patrick,    15    Q.   B. 

W.  645,  656 ;  R.  v.  Mellor,  2  Dowl.  266  ;    Wood  v.  Fenwick,  10  M.  &  W. 

173.  195  ;  and  see  11  &  12  Viet.  c.  43, 

(k)  Stamp  v.   Sweelland,  8  Q.  B.  s.  18. 

13;  see  as  to  an  order  supporting  (m)  Barnes  v.  White,  1  C.  B.  192, 

211. 
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in  support  of  the  commitment  (n) ;  if  the  writ  of  certiorari  sumed  in  sup- 
be  taken  away  from  the  applicant,  primd  facie  the  con-  fitment.011 
viction  will  be  taken  to  be  such  as  it  is  recited  in  the 
warrant  of  commitment ;  and  it  lies  upon  the  party  who 
asserts  that  it  is  in  a  different  form  to  bring  it  before  the 
Court  (o). 

But  the  magistrates  are  not  bound  by  the  conviction 
first  drawn  up,  whether  it  is  recited  in  the  commitment  or 
not,  and  may  substitute  a  more  formal  one  if  it  be  accord- 
ing to  the  facts  of  the  case  as  proved,  and  this  may  be 
done  at  any  time  before  the  conviction  has  been  quashed, 
or  the  defendant  discharged  from  custody,  by  reason  of  its 
invalidity  (p).  So,  where  an  act  of  parliament  authorizes 
magistrates  to  commit  offenders  to  prison  (as  under  the 
Masters  and  Servants  Act,  4  Geo.  4,  c.  34,  s.  3  (q)  )  with- 
out a  previous  conviction,  if  a  good  warrant  of  commit- 
ment be  returned,  the  Court  will  not  inquire  into  the 
validity  of  a  previous  document  under  which  the  prisoner 
was  in  fact  committed ;  since  a  conviction,  if  such  were 
necessary,  might  be  drawn  up  valid  in  form  to  support  the 
commitment  (r).  The  Court  however  will  notj  at  the 
desire  of  the  committing  magistrates,  direct  or  advise  the 
gaoler  to  substitute  a  return  to  a  writ  of  habeas  corpus  for 
the  one  proffered  to  be  made(s). 

Where  the  warrant  of  commitment  of  a  party,  for  con-  Commitment 
tempt  in  refusing  to  give  evidence  on  a  specific  charge  forcontemPt- 
brought  before  the  justice,  omitted  to  allege  that  the  party 

(n)  R,  v.  Tordoft,  5  Q.  B.  933 ;  first  warrant,  which  was  informal, 

R.  v.  Cavanagh,  I  Dowl.,  N.  S.  547  ;  and  then  stated  that  afterwards,  and 

R.  v.  King,  1  D.  &  L.  723.  while  the  prisoners  were  in  his  cus- 

(o)  Re  Reynolds,  I  D.  &  L.  846,  tody,  the  magistrates  caused  to  be 

851  ;  R.  v.  Chaney,  6  Dowl.  281.  delivered  to  him  another  warrant  of 

There  are  also  some  defects  arising  commitment,  which  was  then  set  out 

out  of  the  warrant  itself,  which  no  and  was  good ;  see  also  Lindsay  v. 

conviction,  however  good,  can  cure.  Leigh,  11  Q.  B.  455  ;  and  Ex  parte 

(p)  Ante,  p.  289.  Cross,  2  H.  &  N.  354  ;  26  L.  J.,  M. 

(q)  Ante,  p.  165.  C.  201 ;  ante,  p.  289,  n.  (e). 

(r)  R.  v.  Richards  and  others,  5  (s)  Re  Fletcher,  1  D.  &  L.  726; 

Q.  B.  926.  The  gaoler  returned  the  and  see  R.  v.  Turk,  10  Q.  B.  540. 
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Where  must 
allege  want  of 
distress. 


Time  of  impri- 
sonment and 
condition  of 
discharge,  &c. 


was  duly  apprized  that  there  was  such  a  charge  under  in- 
quiry before  the  justice,  the  warrant  was  held  defective  (t). 

Where  imprisonment  is  only  inflicted  by  the  statute  as 
an  alternative  punishment  for  want  of  sufficient  distress, 
the  commitment  ought  to  notice  that  as  the  fact  (u).  In 
one  case  a  commitment  was  quashed,  because  it  only 
stated  that  the  officer  had  returned  to  the  wan-ant  of  dis- 
tress, that  the  defendant  had  no  goods,  instead  of  expressly 
alleging  the  fact  to  be  so(.r).  But  in  a  later  case  it  was 
held  to  be  sufficient  to  state  in  the  warrant  of  commit- 
ment that  the  constable  had  certified  that  there  was  no 
distress  (y). 

It  must  be  distinctly  expressed  in  the  warrant,  whether 
the  commitment  be  for  a  certain  time,  or  only  till  the  pay- 
ment of  a  fine.  The  defendant  ought  to  know  for  what  he 
is  in  custody,  and  how  he  may  regain  his  liberty  (z). 
Therefore,  if  he  be  committed  for  the  fine,  it  ought  to  be 
till  he  pay  the  fine ;  if  the  intent  be  to  punish  him  not 
only  by  fine,  but  by  imprisonment,  it  ought  to  order  im- 
prisonment for  such  a  time,  and  from  thence  also  till  he 
have  paid  the  fine.  A  warrant,  reciting  that  the  party 
had  been  convicted  by  the  College  of  Physicians,  and 
fined  20/.,  and  was  thereby  committed  to  gaol  till  he  should 
be  delivered  by  the  said  college,  or  otherwise  by  due  course 
of  law,  was  held  to  be  bad,  as  being  too  general,  and  not 


(0  Cropper  v.  Norton,  8  D.  &  R. 
166  ;  4  D.  &  R.  Mag.  Ca.  42.  The 
Court,  however,  abstained  in  this 
case  from  giving  any  opinion,  as  to 
the  power  of  the  justice  to  commit 
for  such  a  contempt.  See  now  1 1  & 
12  Viet.  c.  43,  s.  7,  and  form  of 
warrant  in  the  Appendix,  which 
does  not  state  that  the  party  was 
apprized  of  the  charge,  although  it 
states  the  laying  of  the  information. 

(u)  11  &  12  Viet.  c.  43,  s.  21. 

(*)  R.  v.  Chandler,  1  Ld.  Raym. 
545. 

(y)  R.   v.    Whitlock,   1    Str.  263. 


The  form  (No.  5),  Sched.,  11  &  12 
Viet.  c.  43,  states  that  it  appears  to 
the  justice  as  well  by  the  return  as 
otherwise,  that  the  constable  has 
made  diligent  search  for  the  goods, 
but  that  no  sufficient  distress  could 
be  found ;  and  see  s.  22  of  the  same 
act. 

(z)  Dr.  Groenvelt's  case,  1  Ld. 
Ray.  213  j  see  R.  v.  Rogers,  1  D.  & 
R.  156  ;  R.  v.  Helps,  3  M.  &  S.  331 ; 
Ex  parte  Addis,  2  D.  &  R.  167  ;  and 
the  forms  given  by  11  &  12  Viet, 
c.  43  ;  see  ante,  p.  256,  where  there 
are  several  defendants. 
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sufficiently  ascertaining  whether  the  commitment  was  a 
distinct  punishment,  or  merely  for  enforcing  the  fine  (a). 

The  time  for  which  the  party  is  committed,  and  the  con- 
dition upon  which  he  is  to  be  discharged,  must  strictly 
conform  to  the  directions  of  the  statute,  from  which  the 
authority  is  derived.  Thus,  a  warrant  for  the  commitment 
of  the  putative  father  of  a  bastard  child,  "  until  he  should 
pay  the  sum  due,  or  until  he  should  be  otherwise  delivered 
by  due  course  of  law,"  was  held  to  be  bad ;  the  magistrate 
not  being  authorized,  under  49  Geo.  3,  c.  68,  s.  3,  to  make 
such  a  warrant  which  ought  to  have  given  the  party  com- 
mitted the  option  either  of  paying  the  money,  or  of  staying 
three  months  in  prison,  and  being  thereby  altogether  dis- 
charged from  the  payment  (6). 

If  the  imprisonment  be  not  for  any  certain  period,  but  Must  specify 
generally  till  the  payment  of  a  fine,  or  the  performance  of  discharge.0 
some   other   act,   the   condition   must  be   distinctly   ex- 
pressed, and  such  as  is  authorized  by  statute.     If  it  be  till 
payment,  the  sum  must  be  fixed.     Thus,  a  conviction  and 
commitment  of  the  defendants  for  a  forcible  entry,  "  there 
to  remain  till  they  shall  have  paid  a  fine  to  the  king,"  the 
justices  not   having  assessed   any  fine,  was  held  to  be 
irregular  (d ). 

So,  under  the  statute  6  Geo.  1,  c.  16,  s.  1,  which  em-  Till  payment, 
powers  the  magistrate  to  commit,  till  the   penalty  and 
charges  are  paid,  a  commitment  for  nine  months,  or  until 
the  sum  of  15/.,  "  together  with  the  charges  previous  to, 
and  attending  the  conviction,  shall  be  paid,"  was  held  to 
be  bad ;  for  want  of  ascertaining  the  exact  sum,  by  the 
payment  of  which  the  defendant  might  be  released  (e). 
The  same  point  was  determined  on  a  commitment  by  jus- 
Co)   Dr.   Groenvelfs   case,  supra ;  (d )  R.    v.    Elwell,    2    Ld.    Ray. 
and  see  Prickett  v.  Gratrex,  8  Q.  B.       1514  ;   Str.  794  ;  so  the  costs  must 
1020  ;  Ex  parte  Besset,  6  Q.  B.  481.       be    ascertained    and    stated    in   the 
(b)  Robson  v.   Spearman,  3  B.  &       warrant;  11  &  12  Viet  c.  43,  s.  21  ; 
Aid.  493.     As  to  time  of  the  com-       see  ante,  p.  284. 
mencement  of  imprisonment  appear-  (e)  R.  v.  Hall,  Cowp.  60. 
ing,  see  ante,  p.  320. 
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tices  of  the  defendant,  a  toll-gate  keeper,  for  refusing  to 
account,  "  and  until  he  do  account  and  pay  what  shall  be 
due  to  the  proprietors  of  the  toll."  This  was  decided  to 
be  an  illegal  commitment,  because  no  certain  sum  was 
thereby  appointed  to  be  paid;  so  that  the  defendant  might 
remain  in  prison  for  life  (/). 

In  like  manner,  where  a  conviction  took  place  on  the 
Stage-Coach  Act,  50  Geo.  3,  c.  48,  and  the  commitment 
recited  the  conviction,  from  which  it  appeared,  that  the 
defendant  had  been  committed  by  the  justices  for  three 
months,  "unless,  before  that  time,  he  pays  the  sum  of  61. , 
together  with  the  expenses  of  the  warrant,  viz.  a  sum  of 

shillings,"  without  specifying  the  sum  which  he  was 

to  pay  for  expenses ;  the  Court  held,  on  the  authority  of 
JR.  v.  Hall  (g),  that  the  commitment  was  bad  on  the  face 
of  it;  "for  the  defendant  here  cannot  know  on  what  terms 
he  is  to  be  discharged,  and  the  gaoler  is  equally  in  the 
dark.  The  conviction  and  commitment  should  have  as- 
certained precisely  what  sum  for  expenses  the  defendant 
was  to  pay"  (h). 

By  due  course         Under  the  act  35  Eliz.  c.  2,  which  empowers  the  jus- 
ofiaw.  tice  j.Q  examme  mto  certain  matters,  and  commit  such 

persons  as  refuse  to  answer,  a  commitment  "till  dis- 
charged by  due  course  of  law,"  was  held  to  be  bad  (i). 
So,  where  justices  committed  a  defendant  for  a  contempt, 
"  until  he  should  be  discharged  by  due  course  of  law"  the 
Court  held  that,  this  being  a  commitment  for  punishment, 
and  no  time  certain  mentioned,  it  was  bad  on  the  face  of 
it,  and  ordered  the  defendant  to  be  discharged  (k). 

So,  under  the  Vagrant  Act,  17  Geo.  2,  c.  5,  s.  7  (see  5 
Geo.  4,  c.  83),  which  directs  the  offender  to  be  imprisoned 
till  the  next  sessions,  or  for  any  less  time,  as  the  justice 

(/)  R.  v.  Catherall,  Fitz-Gib.  (/r)  R.  v.Jamen,  1  D.  &  R.  559;  1 

266.  D.  &  R.  Mag.  Ca.  131 ;  5  B.  &  A. 

(g)  Cowp.  60.  894.     It  jvas,  however,  by  no  means 

(h)  R.  v.  Payne,  4  D.  &  R.  72;  taken  for  granted  in  this  case,  that 

1  D.  &  R.  Mag.  Ca.  67.  justices  have  power  to  commit  for  a 

(*)  Yoxley's  case,  1  Salk.  351.  contempt. 
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shall  think  proper,  a  commitment,  ordering  the  party  to 
be  detained,  not  for  any  limited  time,  but  until  he  shall  be 
discharged,  according  to  the  laws  and  customs  of  this 
realm,  was  deemed  invalid  (/). 

And  where  justices  committed  the  late  overseer  of  a  Condition  of 
parish,  under  17  Geo.  2,  c.  38,  upon  a  conviction  (on  the  a^e  w^th  tne 


complaint  of  the  succeeding  overseers)  for  neglecting  and  cau!e  of  coo- 

viction. 

refusing  to  deliver  over  a  certain  book  belonging  to  the 
parish,  called  The  Bastardy  Ledger,  and  committed  him, 
in  pursuance  of  their  adjudication,  "  until  he  should  have 
yielded  up  all  and  every  the  books  concerning  his  said  office 
of  overseer  belonging  to  the  parish"  —  the  Court  held  the 
commitment  void,  in  toto;  as  the  condition  annexed  to  the 
imprisonment  extended  beyond  what  was  previously  re- 
quired of  him  (w). 

A  commitment  by  the  Vice-Chancellor  of  Oxford, 
stating  the  offence  to  be  carrying  goods  without  a  licence, 
and  ordering  the  party  to  remain  in  custody,  till  he  should 
give  security  to  carry  no  more,  and  to  observe  the  statutes 
of  the  university  for  life,  was  adjudged  to  be  an  illegal 
commitment  (n). 

If  a  commitment  be  bad  in  part,  it  is,  in  most  instances,  Warrant  bad  in 
bad  in  toto.     Where  a  party  was  committed  until  he  paid  part* 
two  several  sums  of  money,  one  of  which  was  not  due,  the 
Court  quashed  the  commitment  altogether  (o). 

By  stat.  18  Geo.  3,  c.  19,  s.  1,  justices  are  empowered 
to  award  costs  upon  nonpayment  of  a  poor-rate,  but  the 
period  of  imprisonment  in  case  of  nonpayment  of  the  costs 
is  limited  to  one  month.  A  warrant  under  this  act,  re- 
citing nonpayment  of  the  rate  and  costs,  and  the  sum 
total  to  which  they  amounted,  and  directing  the  constable 


(/)  R.  v.  Hall,  3  Burr.  1636 ;  Ex  1  D.  &  R.  559 ;  1  D.  &  R.  Mag. 

parte  Besset,  6  Q.  B.  481.  Ca.  131. 

(at)  Groome  v.  Forrester,  5  M.  &  (o)  Ex  parte  Addis,  2  D.  &  R. 

S.  314;  and  see  Leary  v.  Patrick,  167;  1  D.  &  R.  Mag.  Ca.  196;  1 

15  Q.  B.  266.  B.  &  C.  90;  see  Gofs  case,  3  M. 

(n)  R.  v.  Barnes,  2  Str.  917;  &  S.  203 ;  Skingley  v.  Surriiige  and 

Tide  R.  v.  James,  5  B.  &  A,  894;  another,  11  M.  &  W.  503,  516. 
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Hard  labour. 


Commitment 
lor  costs. 


to  take  the  defendant  to  prison  "there  to  remain  until 
payment  of  the  said  sum,"  was  held  bad  in  toto,  and  a 
party  arrested  under  it,  who  had  paid  the  money  under 
protest,  was  held  entitled  to  recover  the  whole  amount  so 
paid,  although  the  rate  was  really  due(p).  But  where 
the  legal  can  be  distinguished  from  the  illegal  part,  and 
there  has  been  a  demand  and  seizure  only  in  respect  of 
the  legal  part,  the  warrant  is  good  and  affords  a  justifi- 
cation to  that  extent  (q).  In  the  case,  which  led  to  this 
decision,  Parke,  B.,  said,  "  On  the  face  of  the  warrant, 
the  sum  demanded  for  the  rate  (which  on  this  branch  of 
the  argument  is  assumed  to  be  legally  demanded),  is  dis- 
tinguished from  the  sum  which  is  assumed  to  be  illegally 
demanded;  the  rate  legally  due  was  duly  claimed  and 
refused,  and  the  plaintiff  had  the  means  of  tendering  the 
precise  sum  to  save  the  necessity  of  seizing  or  selling,  and 
nothing  was  done  under  that  distress,  which  the  warrant 
to  distrain  for  the  poor-rate  did  not  justify"  (r). 

If  the  statute  orders  a  commitment  with  hard  labour,  it 
must  be  so  signified  in  the  warrant.  Where  the  statute, 
besides  ordering  a  commitment  to  prison,  adds  also,  "  there 
to  remain,  and  be  corrected  and  kept  to  hard  labour,"  the 
correction  understood  is,  by  whipping  (s). 

The  form  of  a  commitment  for  costs,  in  default  of  suffi- 
cient distress,  is  settled  by  the  statute,  and  will  be  found 
in  the  Appendix  (t). 


(  p)  Clark  v.  Woods  and  others,  2 
Exch.  395  ;  and  see  Sibbald  v.  Ro- 
derick, 11  A.  &  E.  38,  where  a 
warrant  issued  for  a  single  sum 
made  up  of  regular  and  irregular 
rates. 

(q)  Skingley  v.  Surridge  and  an- 
other, 11  M.  &  W.  503,  515;  on 
this  ground  distinguished  in  the 
judgment  from  Milward  v.  Coffin, 
2  W.  Bla.  1330;  Hurrell  v.  Wink,  8 
Taunt.  369  ;  and  Sibbald  v.  Roderick, 
supra. 

(r)  See  also  12  &  13  Viet,  c.14, 
and  Walsh  v.  Southworth  and  others, 


6  Exch.  150.  By  11  &  12  Viet.  c. 
44,  s.  4,  it  is  enacted,  that  no  action 
shall  lie  against  a  justice  for  grant- 
ing a  distress  warrant  against  any 
person  named  and  rated  in  a  poor- 
rate,  which  has  been  made,  allowed 
and  published,  by  reason  of  any 
defect  in  the  rate,  or  of  such  person 
not  being  rateable. 

(s)  R.  v.  Hoseason,  14  East,  607; 
Wood  v.  Fenwick,  10  M.  &  W.  195 ; 
and  see  Whitehead  v.  The  Queen,  1 
Q.  B.  582  ;  ante,  p.  256. 

(t)  See  Appendix,  tit.  "Costs;" 
and  ante,  p.  306. 
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By  the  3  &  4  Will.  4,  c.  53,  one  of  the  acts  against  Amendment  of 

,.  .      .  •  -i    -i    i  nn       i  -i  warrant,  under 

smuggling,  it  is  provided  by  sect.  90,  that  the  justices  a  special  pro- 
may  amend  anv  conviction  or  warrant  of  commitment,  V1S1°"  m  an 
•  •  J  act  01  par- 

whether  before  or  after  conviction.  Four  days  after  the  liament. 
committal  of  a  part y,  who  had  been  convicted  under  this 
act,  the  warrant,  which  was  defective  in  point  of  law, 
was  withdrawn  from  the  gaoler's  possession,  and  another 
substituted,  it  did  not  appear  by  whom.  The  second 
warrant  was  of  the  same  date,  and  signed  and  sealed  by 
the  same  justices  as  the  first,  and  did  not  materially  vary 
from  it,  except  that  in  the  recital  of  the  conviction  certain 
cordage  was  stated  to  be  adapted  for  "  slinging"  casks, 
instead  of  "slinging  or  sinking;"  and  the  name  of  the 
place,  at  which  the  party  was  stated  to  have  been  de- 
tained for  his  offence,  was  altered.  The  above  facts,  and 
copies  of  the  warrants,  being  returned  on  certiorari  and 
habeas  corpus;  it  was  held,  that  the  Court  could  not 
presume,  either  from  the  facts  returned,  or  from  the  war- 
rants, that  the  second  warrant  was  substituted  by  the 
justices,  as  an  amendment  of  the  first,  in  pursuance  of 
the  authority  given  them  by  the  act ;  and  that  the  prisoner 
therefore  was  entitled  to  be  discharged  (n). 

The  warrant  is  directed  "  to  the  constable  of  C.,  and  Execution  of 

to  the  keeper  of  the  [House  of  Correction]  at in  the 

said  [County]  of ,"  and  may  be  executed  anywhere 

within  the  jurisdiction  of  the  convicting  magistrate.  But 
formerly,  except  the  constable  who  was  specifically  named, 
the  others  could  only  execute  it  each  within  his  own  pre- 
cinct (»). 


(u)  In  re  Elmy,  1  Ad.  &  E.  843 ;  stable  may  execute  the  warrant  of 

5  Nev.  &  M.  733;  1  Nev.  &  Man.  a  justice  of  peace,  &c.  out  of  his 

Mag.  Ca.  378  ;  R.  v.  Chaney,  6  liberty,  but  he  is  not  compellable  to 

Dowl.  281,  289;  see  ante,  p.  289,  do  so.  This,  it  may  be  supposed, 

n.  (e),  as  to  substituting  a  good  for  is  upon  the  presumption  that  he  is 

a  bad  warrant.  mentioned  by  name  in  the  warrant  ; 

(v)  Blatcher  v.  Kemp,  Maidstone  and  see  Gimbert  v.  Coyney,  3  D.  & 

Summer  Assizes,  1782;  1  H.  BL  R.  Mag.  Ca.  323,  post ;  see  1  Burn's 

15,  n.  In  v.  Norman,  1698,  it  Justice,  tit.  "Constable,"  p.  908, 

was  ruled  by  Holt,  C.  J.,  that  a  con-  29th  edit ;  ante,  p.  302. 
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It  is  now  provided  as  we  have  seen  by  11  &  12  Viet. 
c.  43,  s.  3,  that  such  warrant  may  be  backed  for  the  pur- 
pose of  execution  out  of  the  jurisdiction  of  the  justice 
who  first  granted  the  warrant  (w). 

It  had  also  been  provided,  by  24  Geo.  2,  c.  55,  that  if 
any  person  against  whom  a  warrant  is  issued  shall  escape 
into  any  other  county,  any  justice  of  that  county,  upon 
proof  on  oath  of  the  handwriting  of  the  justice  granting 
the  warrant,  may  indorse  his  name  thereon,  which  shall 
be  a  sufficient  authority  to  the  person  to  whom  the  war- 
rant is  directed  to  execute  it  in  such  other  jurisdiction, 
and  to  carry  the  offender  before  the  justice  who  indorsed 
the  warrant,  or  some  other  justice  of  that  county,  in  case 
the  offence  be  bailable ;  but  if  not,  then  before  a  justice  of 
the  county  where  the  offence  was  committed. 

The  officer  at  the  time  of  the  arrest  should  have  the 
warrant  ready  to  be  produced,  if  its  production  should  be 
required  by  the  party  arrested  (#). 

It  has  been  held,  that  by  the  construction  of  the  statute 
29  Car.  2,  c.  7,  s.  6,  which  prohibits  the  execution  of  any 
process,  warrant,  &c.  on  the  Lord's  Day,  (except  in  cases 
of  treason,  felony  or  breach  of  the  peace),  a  warrant  of 
commitment  for  a  penalty  cannot  be  executed  on  a  Sun- 
day, that  the  apprehension  on  that  day  is  wholly  void, 
and  the  defendant  is  entitled  to  be  discharged  out  of 
custody  (T/).  Nor  can  a  prisoner  so  arrested  be  legally 
detained  under  a  second  warrant  subsequently  lodged 
against  him,  which  has  been  issued  at  the  instance  of  the 
same  parties,  though  not  in  the  same  capacity,  e.  g.  as 


(w)  Ante,  p.  24. 

(x)  Galliard  v.  Laxton,  2  B.  &  S. 
363  ;  31  L.  J.,  M.  C.  123. 

(y)  R.  v.  Myers,  I  T.  R.  265,  on 
the  Lottery  Act;  Taylor  v.  Free- 
man, Sel.  N.  P.  921  (9th  edit);  Re 
Ramsden,  3  D.  &  L.  754 ;  Ex  parte 
Eggington,  2  El.  &  Bl.  717  ;  2:3  L.  J., 
Q.  B.  41 ,  S.  C.  In  Taylor  v.  Phillips, 
3  East,  155,  Lord  Ellenborough, 
C.  J.,  said,  that  it  was  a  matter  of 


public  policy  that  no  proceedings 
of  the  nature  described  in  the  sta- 
tute should  be  had  on  a  Sunday,  and 
that  they  could  not  be  made  good 
by  any  assent  or  waiver  by  the 
party  illegally  arrested.  The  sta- 
tute of  Charles  authorizes  arrest  on 
a  Sunday  for  any  indictable  offence  ; 
Rawlins  v.  Ellis,  16  M.  &  W.  172; 
see  also  11  &  12  Viet.  c.  42,  s.  4. 


OF  COMMITMENT.  337 

commissioners  under  a  local  act  instead  of  as  a  town 
council.  But  a  detainer  under  a  ca.  sa.,  subsequently 
issued  by  a  third  party  and  without  collusion,  is  a  valid 
ground  for  refusing  to  discharge  the  prisoner  (z). 

If  the  offender  be  already  in  execution  in  the  Queen's  Where  offender 
Bench,  he  may  be  there  charged  criminally  by  a  justice's  **£*  y 
warrant,  but  cannot  be  taken  out  of  the  custody  of  that 
Court,  and  sent  to  the  county  gaol  (a).  Whenever  a  de- 
fendant already  in  custody  is  adjudged  to  be  imprisoned 
upon  any  information,  the  warrant  of  commitment  for  such 
subsequent  offence  should  be  forthwith  delivered  to  the 
gaoler,  to  whom  it  is  directed,  and  the  justice,  if  he  thinks 
fit,  may  order  by  the  said  warrant  that  the  imprisonment 
for  the  subsequent  offence  shall  commence  at  the  expi- 
ration of  the  imprisonment  to  which  the  defendant  shall 
have  been  previously  adjudged  or  sentenced  (£). 

By  3  Jac.  1,  c.  10,  it  is  enacted,  "  that  any  persons,  charges  of 
who  shall  be  committed  to  the  common  gaol  by  any  jus-  commitment, 
tice  for  any  offence,  having  means  or  ability  thereunto, 
shall  bear  their  own  reasonable  charges  for  so  conveying 
or  sending  them,  and  the  charges  of  such  as  shall  be  ap- 
pointed to  guard  and  shall  guard  them  thither ;  and,  on 
refusal,  the  justice  may  levy  the  amount  by  appraisement 
and  distress  of  his  goods."  So  by  11  &  12  Viet.  c.  43  (c), 
these  charges  may  be  imposed  on  the  defendant.  And  by 
27  Geo.  2,  c.  3,  in  any  county,  except  in  Middlesex,  the 
person  committed  not  having  sufficient  goods  or  money 
within  the  county  to  bear  the  charges  of  himself  and 
attendants,  any  justice  for  the  same  county  may,  upon 
[application  of  the  constable  who  conveyed  the  prisoner, 

(z)  Ex  parte  Eggington  and   Re  criminal  process  in  the  house  of  cor- 

Ramsden,  supra  ;  see  also  Eggington  rection,  cannot  be  brought  up  by  ha- 

|Y.  The  ^fnyor,  Aldermen  and  Citizens  leas  corpus,  for  the  purpose  of  being 

J  tf  Lichfie Id,  5  E.  &  B.  100  ;    1  Jur.,  charged  in  the  custody  of  the  marshal, 

IN.  S.  908.  upon  a  bailable  writ,  and  re-commit- 

I     (a)  R,  v.  iroodham,  2  Str.  828  ;  see  ted  to  his  former  custody  so  charged. 

IBrandm  v.  Davis,  9  East,  154,  and  (6)  11  &  12  Viet.  c.  43,  s.  25. 

iGuthriev.  For</,4D.&R.27l,where  (c)    See   ss.   21—24,   26,   27,  ad 

jit  was  held,  that  a  prisoner,  under  finem. 

P.  Z 
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and  upon  examination  on  oath,  allow  the  reasonable 
charges,  and  order  them  to  be  paid  by  the  treasurer  of 
the  county  (</). 

A  commitment  after  a  conviction,  for  a  time  certain,  is 
a  commitment  in  execution,  and  does  not,  as  a  general 
rule,  admit  of  bail  (<?).  And  although  a  right  of  appeal 
be  given  by  the  statute  to  the  next  sessions,  which  may 
not  be  till  after  the  term  of  imprisonment  is  expired  (as 
is  the  case  with  the  late  and  present  Vagrant  Acts,  17 
Geo.  2,  c.  5,  ss.  7  and  26,  and  5  Geo.  4,  c.  83,  s.  11), 
yet  after  a  commitment  by  one  justice,  it  is  not  competent 
for  others  to  discharge  the  defendant,  upon  his  appealing 
to  the  next  sessions,  and  giving  bail  to  prosecute  that 
appeal  (/). 

But,  if  the  commitment  be  till  payment  of  a  certain 
fine,  it  follows  of  course,  and  is  moreover  now  expressly 
provided  by  the  11  &  12  Viet.  c.  43,  s.  28,  that  the  party 
is  entitled  to  be  set  at  liberty  upon  tender  or  payment 
thereof  (#).  Where  an  officer,  after  a  tender  of  a  penalty, 
persisted  in  conveying  a  person  to  gaol,  insisting  also 
upon  the  payment  of  a  further  sum  indorsed  by  the  jus- 
tice on  a  warrant,  under  the  name  of  costs,  he  was  held 
liable  to  an  action  of  false  imprisonment  (h).  This  was  in 
a  case,  however,  where  the  magistrate  had  no  special 
power,  by  the  act,  to  commit  for  costs ;  where  he  has  such 
power  and  exercises  it,  the  costs  must  be  tendered  as  well 


(d)  As  to  the  expenses  of  con- 
veying vagrants  to  gaol,  see  5  Geo. 
4,  c.  83,  s.  8. 

(e)  Anon.  11   Mod.  45,  52.     But 
on   a   commitment    until    the   next 
sessions,  under  the  former  Vagrant 
Act,  17  Geo.  2,  c.  5,  s.  32,  two  ma- 
gistrates, of  whom  the  committing 
magistrate    must    have    been    one, 
might  discharge    the   prisoner   be- 
fore the   sessions  ;  72.   v.  Rhodes,  4 
T.  R.  220.   There  does  not,  however, 
appear  to  be  any  such  power  given 
them  by  the  present  Vagrant  Act, 


5  Geo.  5,  c.  83 ;  see  post,  p.  345,  and 
"  Certiorari,"  as  to  the  defendant 
being  bailed  until  validity  of  convic- 
tion is  determined. 

(/)  R.  v.  Brooke,  2  T.  R.  190; 
post,  p.  345. 

(g)  So  by  24  &  25  Viet.  c.  96, 
s.  107.  According  to  Dalton,  he 
might  have  been  released,  upon 
his  finding  sureties  to  pay  it;  Dalt. 
c.  170,  s.  12,  and  Chaddock  v.  Wil- 
braham,  5  C.  B.  650. 

(h)  Smith  v.  Sibson,  1  Wils.  153. 
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as  the  penalty  (£).  The  tender  must  be  to  the  party 
authorized  to  receive  the  amount.  Where  a  warrant 
directed  the  constable  to  take  the  defendant  to  gaol,  and 
there  to  deliver  him  to  the  keeper,  who  was  to  detain 
him  for  three  months,  unless  he  should  sooner  pay  the 
money  to  the  overseers,  the  constable  executing  the 
warrant  was  held  not  to  be  authorized  to  receive  the 
money  (j). 

Where  it  was  doubtful,  whether  the  convicting  justices 
had  power  to  issue  a  warrant  of  commitment,  the  Court 
of  Queen's  Bench  would  not  grant  a  mandamus  to  compel 
them  to  do  so  (A). 

The  waiTant  of  commitment,  unless  it  is  expressly 
made  returnable  at  a  particular  time,  remains  in  force 
tih1  it  be  fully  executed,  whatever  length  of  time  that 
may  be,  so  long  as  the  magistrate  is  living  (/).  If  the 
offender  be  apprehended,  and  suffered  to  go  at  large, 
upon  an  offer  to  find  security,  which  is  not  fulfilled,  it 
seems  that  he  may  be  apprehended  again  upon  the  same 
warrant  (m). 


Compelling  the 
issuing  of  war- 
rant. 


Warrant  in 
force  till  re- 
turn day. 


Liberation  on 
condition  not 
fulfilled. 


(i)  Walsh  v.  Soutlwortk  and 
others,  6  Exch.  150  ;  Atkins  v.  Kilby, 
11  A.  &  E.  777. 

(j)  Atkins  v.  Kilby,  supra,  and 
see  Id.  as  to  taking  the  prisoner  by 
the  most  convenient,  though  a  cir- 
cuitous, route. 

(*)  R.  v.  Twyford,  5  Adol.  &  E. 
490;  R.  v.  Lord  Godolphin,  8  A.  & 
E.  338  ;  Ei  parte  Fulder,  8  Dowl. 
535 ;  Re  Williams,  9  Q.  B.  976.  In 
the  latter  case,  the  party  had  been 
previously  committed  for  the  same 
offence,  but  had  been  discharged  on 
habeas  corpus.  The  Court,  in  the 
exercise  of  its  discretion,  refused  to 


interfere,  although  it  was  suggested 
that  the  discharge  had  taken  place 
on  account  of  a  defect  in  the  war- 
rant. In  R.  v.  Codd,  9  A.  &  E.  b'82, 
a  mandamus  was  granted  to  compel 
the  issuing  of  a  warrant  of  commit- 
ment upon  an  order  of  affiliation. 

(/)  In  the  forms  given  in  the 
schedule  to  11  &  12  Viet.  c.  43,  no 
time  is  limited  for  the  return  of  the 
warrant. 

(m)  Dickenson  v.  Brown,  Peak. 
N.  P.  C.  234.  That  was  the  case  of 
a  warrant  to  apprehend  the  putative 
father  of  a  bastard  child.  See  post, 
'•  Certiorari." 
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SECT.  1. —  Of  Appeal  to  the  Sessions,  when  it  lies  (a). 


How  autho- 
rized. 
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Notice  of  right  of  Appeal     345 
4.  Suspension  of  Execution  by 

Appeal id. 


AN  appeal  from  the  conviction  of  justices  to  the  sessions 
is  not  a  matter  of  common  right,  but  of  special  provi- 
sion (b). 

The  privilege  of  appeal,  which  now  usually  accompanies 
the  power  of  summary  conviction  given  by  statute,  does 
not  seem  to  have  been  introduced  till  after  that  mode  of 
judicature  had  been  in  use  for  some  time.  The  first 
mention  of  an  appeal  is  found  in  the  statute  12  Car.  2, 
c.  23,  s.  31,  imposing  duties  on  beer,  ale,  and  other 
liquors ;  which,  in  case  of  the  refusal  of  two  justices  to 
proceed  upon  complaint,  authorizes  the  sub-commissioners 
of  excise  for  the  district  to  take  cognizance  of  it,  and 
gives  an  appeal  from  their  judgment  to  the  next  quarter 


(a)  The  justices,  as  we  have  seen, 
ought  to  return  the  conviction  to  the 
sessions,  and  this  whether  an  appeal 
he  given  in  the  particular  case  or 
not;  ante,  p.  293.  Jf  a  magistrate, 
after  receiving  due  notice  of  appeal, 
neglects  to  return  the  conviction, 
whereby  the  party  is  prevented  from 
prosecuting  his  appeal,  he  is  liable 
in  an  action  for  the  special  damage; 
Prosserv.  Hyde,  I  T.  II.  414.  When 
an  appeal  is  the  only  remedy  and 
replevin  does  not  lie ;  The  Mersey 


Docks  Company  v.  Cameron,  9  C.  B., 
N.  S.  812;  30  L.J.,  M.C.  185,  195; 
R.  v.  Bradshaw;  29  Id.  176.  A 
party  is  not  bound  to  appeal  against 
a  rate  made  without  jurisdiction ; 
The  Governor  of  Bristol  Poor  v.  Wait ; 
1  A.  &  E.  264;  Freeman  v.  Read,  4 
B.  &  S.  174;  10  Jur.,  N.  S.  149. 

(b)  1  M.  &  S.  448,  and  6  East, 
514;  2  T.  R.  509,510;  R.  v.  Cashio- 
bunj,  3  D.  &  11.  35  ;  1  D.  &  R.  Mag. 
Ca.  485  j  R.  v.  Hanson,  4  B.  &  Aid. 
521. 
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sessions.     The  same  provision  is  repeated  in  the  Excise 
Act,  12  Car.  2,  c.  24,  s.  45. 

The  next  statute,  which  allows  an  appeal  in  the  case  of 
a  summary  conviction,  is  the  Conventicle  Act,  22  Car.  2, 
c.  1,  s.  6.  It  is  worthy  of  remark,  that  the  appeal  pro- 
vided by  that  statute  is  not  to  the  justices  in  sessions,  as 
is  usual,  but  to  a  jury  to  be  there  summoned  to  try  the 
facts.  This  is  the  only  instance  of  an  appeal  of  that 
nature,  in  regard  to  summary  convictions ;  except  in  the 
case  of  the  forfeiture  of  a  publican's  licence,  under  the 
9  Geo.  4,  c.  61,  s.  21,  and  the  stopping  up,  &c.,  of  a 
highway  under  the  5  &  6  Will.  4,  c.  50,  ss.  88,  89  (c). 
In  the  former  Game  Act,  22  &  23  Car.  2,  c.  25,  which 
immediately  followed  the  Conventicle  Act,  and  in  all  the 
other  acts  since  that  time  which  give  an  appeal  from  the 
conviction  of  justices  out  of  sessions,  with  the  exception 
of  the  9  Geo.  4,  c.  61,  and  5  &  6  Will.  4,  c.  50,  before 
mentioned,  it  is  to  the  judgment  of  the  justices  in  quarter 
sessions,  without  the  intervention  of  a  jury. 

A  right  of  appeal  must  be  given  by  express  enactment,  Must  be  ex- 
and  cannot  be  extended  by  an  equitable  construction  to  press  y  glv< 
cases  not  distinctly  enumerated  (d ). 

Some  acts  of  parliament,  however,  expressly  exclude 
an  appeal, — as  the  42  Geo.  3,  c.  109,  s.  5,  and  many 
other  acts, — a  provision  which  is  wholly  unnecessary, 
as  no  appeal  lies  in  any  case,  unless  expressly  given  by 
statute. 

With  reference  to  this  part  of  the  subject,  it  may  be  Question  as  to 
proper  to  notice,  that  on  occasion  of  any  new  act  relating 
to  the  duties  of  excise,  it  was  usual  to  insert  a  clause,  de- 


(c)  See  ante,  p.  14,  and  R.  v.  //. 
Worcesiersh.,  3  El.  &  Bl.  477. 

(d)  R.  \.  Stock,  8  A.  &  E.  405 
R.  v.  Recorder   of  Bath,  9  H.  871 
R.  v.   Recorder  of  Ipswich,  8  Dowl 
103  ;  see  Lefeuvre   v.   Miller,  8    El 
&  Bl.  231;  26  L.   J.,   M.   C.  175 
Christie  v.  St.  Luke,  Chelsea,  &  El.  & 
Bl.  992  ;  27  L.  J.,  M.  C.  153.  Where 


the  right  of  appeal  exists,  a  manda- 
mus lies  to  the  Court  of  Quarter 
Sessions  to  hear  it,  if  they  refuse  to 
do  so,  but  the  application  for  the 
writ  must  be  made  in  the  term  next 
after  the  hearing  has  been  refused  ; 
Reg.  v.  Recorder  of  Richmond,  EL,  Bl. 
&  El.  253;  27  L.  J.,  M.  C.  197. 
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claring  that  all  the  powers,  &c.,  given  by  12  Car.  2,  c.  23, 
and  c.  24  (called  the  Hereditary  Excise  Acts)  (e),  or  by 
any  other  law  in  force,  relating  to  the  revenue  of  excise, 
should  be  applied  to  the  act  in  question  (_/).  A  doubt 
had  sometimes  arisen  upon  the  effect  of  such  a  clause,  as 
it  regarded  the  right  of  appeal,  which  was  found  in  some 
of  those  statutes,  and  not  in  others,  but  this  difficulty 
appears  to  have  been  removed  by  statute  7  &  8  Geo.  4, 
c.  53,  s.  82  (g\ 

But,  in  like  manner,  as  a  right  of  appeal  cannot  be 
extended  by  equitable  construction  (A),  so  the  operation  of 
a  general  clause  in  an  act  of  parliament,  which  gives  the 
right  of  appeal,  cannot  be  excluded  by  inference  only, 
without  some  positive  enactment  in  the  statute  on  the 
matter  in  question.  Thus,  a  clause  in  a  private  Inclosure 
Act  declared  that  no  item  or  charge  in  the  account  of  the 
commissioners  should  be  binding  on  the  parties  concerned, 
unless  the  same  should  have  been  duly  allowed  by  a  justice 
of  the  peace  ;  and  by  a  subsequent  clause  an  appeal  was 


(e)  R.  v.  JJ.  Surrey,  2  T.  R.  509. 

(/)  See  for  example,  25  Geo.  3, 
c.  72 ;  42  Geo.  3,  c.  38,  s.  30. 

(g)  On  the  strength  of  this  sta- 
tute the  Inland  Revenue  authorities 
are  understood  to  be  of  opinion  that 
an  appeal  lies  in  excise  cases  under 
section  84  of  the  above  statute  of 
Geo.  4th.  How  far  an  appeal  lies 
against  "  penalties  "  under  clauses 
mentioning  only  "  forfeitures  and 
offences,"  see  R.  v.  Skene,  6  East, 
514,  518;  R.  v.  Whitbread,  Doug. 
533;  48  Geo.  3,  c.  74,  s.  15. 

(g)  R.  v.  Hanson,  4  B.  &  A.  519, 
in  which  Abbott,  C.J.  said,  "although 
a  certiorari  lies  unless  expressly  taken 
away,  yet  an  appeal  does  not  lie  un- 
less expressly  given  by  statute;"  and 
see  R.  v.  Bedwell,  4  El.  &  Bl.  213  ; 
24  L.  J.,  M.  C.  17,  S.  C.,  in  which  it 
was  held,  that  no  appeal  lay  against 
an  order  of  justices  made  under  4 
Geo.  4,  c.  34,  s.  5,  for  the  payment 
of  weekly  wages  adjudged  to  be  due 
from  a  master  to  his  servant,  upon  a 


complaint  under  20  Geo.  2,  c.  19, 
although  the  justices  might  have 
acted  without  jurisdiction.  The  5th 
section  enacted  that  the  order  should 
be  "  final  and  conclusive."  Some 
statutes  limit  the  appeal  according 
to  the  amount  of  penalty  imposed, 
and  in  such  cases,  in  order  to  see 
whether  an  appeal  lies,  the  amount 
must  be  estimated  exclusive  of  costs; 
R.  v.  JJ.  Warwicksh.,  6  E.  &  B.  837; 
25  L.  J.,  M.  C.  119;  and  see  Ri- 
cardo  v.  The  Maidenhead  Board  of 
Health,  2  H.  &  N.  257  ;  27  L.  J., 
M.  C.  73.  The  recorder  of  a 
borough  has  no  jurisdiction  to  hear 
an  appeal,  under  the  9  Geo.  4,  c. 
61,  s.  27,  against  a  refusal  by  the 
borough  justices  to  grant  a  licence 
to  keep  an  inn,  ale-house,  or  vic- 
tualling-house, such  jurisdiction 
being  expressly  taken  away  by  the 
proviso  to  sect.  105  of  5  &  6  Will.  4, 
c.  76  ;  R.  v.  Recorder  of  Bristol,  4 
El.  &  Bl.  265. 
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given  to  the  party  grieved  by  anything  done  in  pursuance 
of  that  or  the  General  Inclosure  Act,  "  other  than  and 
except  such  determinations,  as  were  by  that  or  the  General 
Inclosure  Act  declared  to  be  binding,  final,  and  conclu- 
sive." It  was  argued  against  the  right  of  appeal,  that 
although  the  clause  relating  to  the  accounts  of  the  com- 
missioners did  not  expressly  state  that  they  were  to  be 
binding  and  conclusive  when  allowed  by  a  justice,  yet 
that  it  must  be  so  inferred ;  for  to  say,  that  the  accounts 
shall  not  be  binding  until  allowed,  is  in  effect  saying,  that 
when  allowed  they  shall  be  binding.  But  the  Court  held, 
that  the  words  "  binding,  final,  and  conclusive,"  in  the 
excepting  part  of  the  appeal  clause,  must  be  confined  to 
those  proceedings  which  were  made  binding,  final  and 
conclusive  by  some  affirmative  declaration  in  the  statute ; 
and  that  there  being  no  such  declaration  in  the  present 
instance,  the  appeal  was  not  taken  away  (i).  It  appears,  Acts  excluding 
however,  from  the  following  case,  that  if  an  order  of  com-  aPPeai< 
mitment  be  excepted  out  of  the  appeal  clause,  a  conviction 
and  commitment  comprised  in  one  instrument  cannot  be 
made  the  subject  of  appeal (k).  The  defendant  had  been 
committed  by  virtue  of  an  instrument,  which  was  thus  set 
out :  viz.  tl  To  the  constables,  &c.  and  to  the  keeper  of  the 
House  of  Correction  at,  &c. :  Whereas  J.  Thompson,  a 
hired  servant  to  E.  S.  of  &c.,  collier,  is  this  day  before 
us,  two  of  his  majesty's  justices  of  the  peace  for  the  said 
county,  lawfully  convicted,  as  well  by  the  oath  of  the  said 
E.  S.,  as  otherwise,  of  being  his  lawful  hired  servant,  and 
of  having  absented  himself  from  his  service  in  the  parish 
of,  £c.,  without  his  consent,  before  the  expiration  of  the 
term  of  his  contract  to  serve ;  these  are,  therefore  in  his 
majesty's  name,  to  charge  and  command  you,  the  said 
constable,  to  take  and  convey  the  said  I.  T.  to  the  House 

(i)  R.  v.  //.  Cumberland,  1  B.  &  see  R.  v.  //.  Buckinghamsh.,  4  EL  & 

C.  61;  1  D.  &  R.  Mag.  Ca.  240;  BI.  259 ;   18  Jur.  1079  (Q.  B.);  Re 

R.  v.  Bedwell,  4  El.  &  Bl.  213  ;  24  Blues,  5  El.  &  Bl.  291 ;    1  Jur.,  N.  S. 

L.  J.,  M.  C.  17,  S.  C. ;  and  as  to  the  541 ;  24  L.  J.,  M.  C.  138. 
granting  of  a  rule  to  hear  an  appeal,  (k)  See  ante,  p.  165. 
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of  Correction  aforesaid,  and  deliver  him  to  the  keeper, 
and  you,  the  said  keeper,  to  receive  the  said  I.  T.  into 
your  custody,  and  safely  him  there  keep  two  months  from 
the  date  hereof.  Dated,  &c." — The  defendant  gave  notice 
of  his  intention  to  appeal  against  the  conviction,  and  duly 
gave  a  recognizance,  and  entered  his  appeal  at  the  sessions ; 
but,  no  conviction  being  returned  by  the  magistrate,  the 
appeal  was  dismissed  without  trial.  By  6  Geo.  3,  c.  25, 
s.  5  (7)  (an  extension  of  the  statute  20  Geo.  2,  c.  19),  upon 
which  the  proceeding  was  founded,  it  is  provided,  "  that, 
if  any  person  shall  think  himself  aggrieved  by  such  deter- 
mination, order,  or  warrant  of  any  justice  as  aforesaid, 
except  an  order  of  commitment,  every  such  person  may 
appeal  to  the  next  sessions,"  &c.  On  a  rule  for  a  manda- 
mus, it  was  contended  for  the  appeal,  that  a  conviction  and 
commitment,  being  distinct  things,  could  not,  in  legal  con- 
templation, be  united  by  being  blended  in  one  instrument ; 
and  that  the  latter  only  being  excepted  out  of  the  appeal 
clause  by  the  designation  of  an  order  of  commitment,  an 
appeal  ought  to'  lie  against  the  conviction,  under  the 
general  terms  of  that  clause ;  and  that,  unless  an  appeal 
lay  to  get  rid  of  the  conviction,  the  party  grieved  would 
be  without  redress ;  for,  so  long  as  the  conviction  remains 
in  force,  it  is  an  answer  to  any  action  of  trespass.  But, 
by  Lord  Ellenborough,  C.  J.,  "  It  is  not  for  us  to  say, 
whether  it  may  be  convenient  and  proper  to  provide 
remedy  by  appeal  for  a  party  grieved  by  a  commitment 
in  execution  under  this  act ;  we  can  only  declare  what  the 
legislature  have  said  in  this  case ;  and  when,  by  excepting 
an  order  of  commitment  out  of  the  appeal  clauses,  they 
have  said,  that  there  shall  be  no  appeal  against  such  an 
order, — and  when  the  commitment  must,  for  this  purpose, 
be  taken  to  be  one  and  the  same  thing  with  the  conviction,- 
we  have  no  discretion  left  to  exercise  upon  the  subject ; 
and  it  does  not  become  us  to  scan  the  wisdom  of  the  pi 

(/)  And  see  58  Geo.  3,  c.  51,  and  4  Geo.  4,  c.  34. 
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vision  which  the  legislature  has  enacted  "(W2)«      The  rule 
for  a  mandamus  was  discharged. 

That  the  party  may  have  the  full  benefit  of  the  right  of  Convicting 
appeal,  some  statutes  contain  a  provision  requiring  the  ™vf 'j^g  £f 
convicting  magistrate,  at  the  time  of  the  conviction,  to  right, 
make  known  to  the  party  his  right  to  appeal  (n). 

The  question  whether  execution  is  suspended  by  an  Suspension  of 
appeal  mainly  depends  upon  the  statute  under  which  the  exe^lor 
conviction  or  order  is  made.  In  some  cases  execution  is 
expressly  stayed  pending  the  appeal,  in  others  it  is  stayed 
on  certain  conditions ;  in  some  few  cases,  where  no  such 
express  terms  are  found  in  the  act,  it  may  be  right  to 
allow  execution  to  go  notwithstanding  the  appeal,  in  order 
to  give  full  effect  to  the  intention  of  the  legislature ;  but, 
as  it  has  been  lately  said,  "  in  the  vast  majority  of  cases  it 
would  be  exceedingly  improper  in  the  justice  to  grant  a 
warrant  after  the  notice  and  recognizance,  and  before  the 
hearing  of  the  appeal,  or  before  the  time  for  hearing  it  has 
expired ;  and  acting  from  a  corrupt  motive,  he  might  be 
liable  to  an  action  on  the  case  for  maliciously  granting 
it"  (0).  On  the  occasion  which  led  to  these  observations, 
it  was  decided  by  the  Court  of  Queen's  Bench  that  the 
jurisdiction  of  a  magistrate  under  7  &  8  Viet.  c.  101, 
s.  3,  at  any  time  after  the  expiration  of  one  month  from 
the  making  of  an  order  for  the  maintenance  of  a  bastard 
child,  to  grant  a  warrant  against  the  putative  father  for 
the  purpose  of  enforcing  payment  under  the  order,  was 
not  suspended  by  an  appeal  to  the  quarter  sessions  by  the 
putative  father  against  the  order,  and  the  confirmation  of 
the  order  by  the  sessions  subject  to  a  special  case.  Lord 

(m)  R.  v.  JJ.  Staffordsh.,  12  East,  20;  and   R.  v.  JJ.    West  Riding  qf 

572.     Mr.  C.  Manley  Smith  in  his  Yorksh.,  7  B.  &  C.  678. 

Treatise  on  the  Law  of  Master  and  (o)  Per  Lord  Campbell,  C.  J.,  in 

Servant,  p. 307,  n.(x),  says,  that  since  Kendall  v.    Wilkinson,  4   El.  &   Bl. 

11  &  12  Viet.  c.  43,  s.  14,  it  would  680  ;  24  L.  J.,  M.  C.  89.  92  ;  1  Jur., 

seem    that   the    conviction    can    no  N.  S.  538,  S.  C.;  see  also  Ex  parte 

longer  form  part  of  the  commitment.  Willmott,  1  El.  B.  &  S.  27  ;  30  L.  J., 

(n)  See  14  Geo.  3,  c.  25 ;  17  Geo.  M.  C.  161 ;  and  Re  Blues,  5  El.  & 

3,  c.  56,  s.  20;  17  Geo.  3,  c.  54,  s.  Bl.  291 ;  1  Jur.,  N.  S.  541. 
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Campbell,  C.  J.,  in  the  course  of  delivering  his  judgment, 
said,  "  There  is  no  universal  juridical  maxim  or  rule  that 
an  appeal  or  writ  of  error  is  a  stay  of  execution  pending 
the  appeal  or  writ  of  error.  In  our  Courts  of  Equity  an 
appeal  is  no  stay  of  execution  without  a  special  order  for 
that  purpose,  as  has  been  lately  authoritatively  declared  in 
the  case  of  Hope  v.  Hope(p),  by  the  present  Lord  Chan- 
cellor, for  the  information  of  the  tribunals  of  France. 
According  to  the  common  law  of  England  a  writ  of  error, 
even  when  allowed  and  returnable,  is  no  supersedeas  of 
execution  in  criminal  cases,  where  there  has  been  sentence 
and  imprisonment.  If  the  party  convicted  was  in  prison 
under  his  sentence  when  the  writ  of  error  was  sued,  he 
continued  in  prison  pending  the  writ  of  error ;  and  if  he 
was  not,  he  might  still  be  taken  and  imprisoned  pending 

the  writ  of  error In  the  King  v.  Brooke  (2  T.  R. 

196),  this  Court  intimated  an  opinion  that  a  commitment 
under  the  Vagrant  Act  was  lawful  pending  an  appeal 
given  by  the  statute  against  the  conviction.  Buller,  J., 
observes, '  It  is  said  that  it  is  strange  that  the  party  should 
suffer  the  punishment  while  the  appeal  is  pending,  but  we 
are  to  consider  it  like  a  case  of  a  writ  of  error,  which 
does  not  suspend  the  execution  of  a  judgment  which  it  is 
brought  to  reverse.'  The  common  law  upon  the  subject 
is  illustrated  by  Lord  Lyndhurst's  Act,  16  &  17  Viet. 
c.  32,  for  allowing,  on  certain  conditions,  a  stay  of  execu- 
tion of  judgment  for  misdemeanors  after  a  writ  of  error  (^). 
From  the  27th  section  of  the  stat.  11  &  12  Viet.  c.  43, 
it  might  be  argued,  that  pending  an  appeal  justices  are  not 
at  liberty  to  grant  a  warrant  in  execution,  as  they  are 
thereby  expressly  authorized  to  grant  the  warrant  after 
the  appeal  is  determined  •  but  section  35  enacts  that  the 
act  shall  not  extend  to  any  complaints,  orders  or  warrants 
in  matters  of  bastardy  made  against  the  putative  father  of 

( p)  23  L.  J.,  Chan.  682.  Dugdale   v.    The    Queen,   24   L.   J. 

(q)  See,  under  8  &  9  Viet.  c.  68,       (N.  S.)  M.  C.  55. 
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any  bastard  child,  with  certain  exceptions,  which  do  not 
include  the  warrant  in  question"  (r). 

By  the  27th  section  of  11  &  12  Viet.  c.  43,  it  is  enacted, 
that  if  the  appeal  is  decided  in  favour  of  the  respondent, 
the  justices  making  the  conviction  may  issue  their  wan-ant 
of  distress,  &c.,  as  if  no  appeal  had  been  brought ;  but  this 
enactment  applies  only  to  cases  where  execution  has  not 
issued  before  the  appeal  (s). 


SECT.  2. — Of  Notice,  Recognizance, 


1.  When  Notice  to  be  given ....  348 

2.  By  and  to  whom 350 

3.  Form   351 

4.  Service id. 

5.  Dispensing  with 355 

6.  Cross  Notices id. 


7.  Respite 355 

8.  Notice  of  Trial id. 

9.  Fresh  Notice 356 

10.  Abandoning id. 

11.  Recognizances    id. 

12.  Deposit 357 


When  an  appeal  is  allowed  by  statute  it  is  usually 
upon  certain  conditions,  viz.,  that  a  notice  be  given  to  the 
magistrate  whose  act  is  appealed  from,  or  the  prosecutor 
or  both,  and  that  a  recognizance  (t)  be  entered  into  to 
prosecute  the  appeal  and  pay  the  costs. 

Where  the  statute  does  not  provide  for  a  notice  being  Notice. 
given,  still  an  intimation  should  be  given  to  the  other  side 
that  there  is  an  intention  to  appeal ;  and  even  where  the 
statute  provides  for  a  recognizance,  which  may  be  con- 
tended to  be  a  kind  of  notice,  the  appellant  should  give 
notice  (M).  And  this  notice  should,  it  seems,  be  given 
both  to  the  justices  and  persons  instituting  the  proceed- 
ings (a). 

(r)  See  post,  "  Certiorari,"  as  to  held   that    execution   was  not  sus- 

the  suspension  of  the  issuing  of  a  pended  by  the  appeal, 

writ  of  certiorari  by  appeal  and  ad-  ( t)    See     the     form,    Appendix. 

milling  to  bail  after  the  issuing  of  a  When  notice  is  a  condition  prece- 

writ  of  certiorari.  dent  to  the  right  of  appeal,  see  R.  \. 

(t)  Ex  parte  ll'illmott,  1  El.  B.  &  JJ,  Lancaster,  8  El.   &   Bl.  563  ;  27 

S.  27  ;  30  L.  J.,  M.  C.  161,  in  which  L.  J.,  M.  C.  161. 

case  the  warrant  of  commitment  had  (u)  Judgment  of  Campbell,  C.  J., 

issued  (under  39  &  40  Geo.  3,  c.  89)  in  Ex  parte  Blues.  5  El.  &  Bl.  291 ; 

before  the  recognizance   on  appeal  24  L.  J.,  M.  C.  138. 
had  been  entered  into,  and  the  Court 
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Convictions 
not  within 
12  &  13  Viet. 
c.  45,  so  far  as 
regards  notice 
of  appeal. 


When  to  be 
given. 

"  Reasonable 
notice." 


"  Clear  days." 


"At  least." 


Before  discussing  the  requisites  of  the  notice,  it  would 
be  well  to  observe  that  notices  of  appeal  against  summary- 
convictions,  orders  of  removal,  orders  under  any  statute 
relating  to  pauper  lunatics,  orders  in  bastardy,  and  against 
proceedings  under  the  statutes  relating  to  the  excise, 
customs,  stamps,  taxes  and  post-office,  are  expressly  ex- 
cepted  from  the  operation  of  the  first  section  of  the 
General  and  Quarter  Sessions  Procedure  Act  (12  &  13 
Viet.  c.  45),  which  establishes  in  all  other  cases  a  uniform 
period  (fourteen  days)  for  notice  of  appeal,  and  requires 
it  to  be  in  writing  and  signed  by  the  party  or  his  attorney, 
and  to  specify  the  grounds  of  appeal  (y). 

Where  a  statute  enacts  that  the  party  aggrieved  may 
appeal,  "  giving  reasonable  notice  to  the  prosecutor,"  &c., 
this  has  no  reference  to  the  precise  description  of  notice, 
as  respects  the  form,  but  regards  rather  the  substance, — 
as  being  reasonable  in  point  of  time,  or  number  of 
days  before  the  sessions.  Unless  the  act  of  parliament, 
therefore,  specifies  the  form  and  manner  in  which  the 
notice  is  to  be  given, — as  by  directing  that  it  shall  be  in 
writing,  which  some  of  these  penal  statutes  do, — a  parol 
notice  may  be  given  (cr). 

If  a  statute  requires  that  ten  clear  days'  notice  of  the 
intention  to  appeal  shall  be  given,  the  ten  days  are  to  be 
taken  exclusively  both  of  the  day  of  serving  the  notice 
and  the  day  of  holding  the  sessions  (a). 

The  same  mode  of  computation  is  to  be  adopted  if  the 
notice  is  to  be  given  a  certain  number  of  days  at  least 
before  the  sessions  (&).  In  other  cases,  one  day  is 
reckoned  exclusive  and  the  other  inclusive. 


(y)  See  sects.  1  and  2.  The  notice 
may  be  signed  on  behalf  of  a  corpo- 
ration by  their  attorney,  although  he 
has  not  been  appointed  under  their 
common  seal  ;  Faviell  v.  Eastern 
Counties  Railway  Company,  2  Exch. 
344 ;  17  L.  J.,  Exch.  223,  S.  C. 

(«)  R.  v.  JJ.  Surrey,  5  B.  &  Aid. 
539  ;  1  D.  &  R.  160 ;  1  D.  &  R.  Mag. 


Ca.  64  ;  S.  P.  R.  v.  JJ.  Salop,  4  B.  & 
Aid.  626 ;  R.  v.  JJ.  Huntingdonsh.,  19 
L.  J.,  M.  C.  127. 

(a)  R.  v.  JJ.  Herefordsh.  3  B.  & 
Aid.  581,  ante,  p.  53. 

(b)  R.v.  JJ.  Shropsh.,  8  A.  &  E. 
173;  and  see  Mitchell  v.  Foster,  12 
Id.  472;   Chambers  v.  Smith,  12  M. 
&  W.  2  ;  Zouch  v.  E-ipsey,  4  B.  & 
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If  the  notice  is  to  be  given  "  fourteen  days  before  the  "  First  day  of 
first  day  of  the  sessions,"  it  should  be  fourteen  days  before  st 
the  first  day  of  the  general  quarter  sessions,  and  not  four- 
teen days  before  the  first  day  on  which  the  adjourned 
sessions  are  appointed  to  be  held  for  the  division  in  which 
the  appeal  is  to  be  tried  (c). 

"Where  the  appeal  was  given  to  the  party  convicted  "  on  « immediate." 
giving  immediate  notice  of  such  appeal,"  and  he  did  not 
give  notice  of  appeal  until  seven  days  after  the  date  of  the 
conviction,  the  Court  said,  that  although  the  word  "im- 
mediate" might  not  be  construed  so  strictly  as  to  require 
he  notice  to  be  given  forthwith  on  conviction,  yet  that 
his  was  not  such  a  prompt  compliance  with  the  terms  of 
he  statute  as  to  justify  the  sessions  in  entertaining  the 
ippeal(c?). 

"Forthwith"  means  without  such  delay  as  cannot  be  "Forthwith." 
satisfactorily  accounted  for  (e). 

Where  a  statute  reserved  a  right  of  appeal  upon  giving  "  After  cause 
notice  "  within  six  days  after  the  cause  of  the  complaint  °rocs°™p  a 
arose,"  and  a  warrant  of  distress  was  signed  and  granted 
two  justices  on  the  4th  of  December,  which  was  not 
executed  until  the  12th  of  December, — it  was  held  suffi- 
jient,  that  the  party  gave  notice  of  appeal  within  six  days 
after  the  execution  of  the  warrant,  the  time  when  he  was 
actually  damnified,  and  that  it  was  not  necessary  that 
notice  should  have  been  given  within  six  days  after  the 
date  of  the  warrant  (/).     Under  similar  words,  when  the  "  Sunday." 


Aid.  522  ;  a  fraction  of  a  day  can-  P.  401  ;   19  L.  J.,  M.  C.   236;    14 

not  be  considered,  so  as  to  render  Jur.  1045,  S.  C.;  ante,  p.  53. 

the  service  of  the  notice  good.  R.  v.  (e)    Per  Coleridge,   J.,  Ex  parle 

JJ.  Middlesex.  3  D.  &  L.   109  ;  14  Lowe,  3  D.  &  L.  737  ;  and  see  R.  v. 

L.  J.,  M.  C.  139.  JJ.  Ely,  5  El.  &.  Bl.  489;  1  Jur.,  N. 

(c)  R.  v.  JJ.  Suffolk,  4  D.  &  L.  S.  1019 ;  12  A.  &  E.  672  ;  3  B.  &  C. 
628;   16  L.  J.,  M.  C.  36,  S.  C.  658  ;    8  M.  &  W.  281 ;    R.  v.  Aston, 

(d)  R.  v.  JJ.  Huntingdonsh.,  5  D.  1  L.  M.  &  P.  491. 

&   R.  588;    2    D.  &   R.   Mag.  Ca.  (/)  R.  v.  JJ.  Devon,   1   M.  &  S. 

594;  see  Re  Blues,  5  E.  &  B.  291  ;  411;    see  Prosser  v.  Hyde,   1   T.  R. 

1  Jur.,  N.  S.  541 ;  Page  v.  Pearce,  414,  where   the  words  were  "  after 

B  M.  &  \V.  677  ;   Grace  v.  Clinch,  4  judgment ;"   ante,  p.  54  ;  and  post, 

Q.  B.  606  ;  R.  v.  Aston,  1  L.  M.  &  p.  362.  The  fourteen  days  for  giving 
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By  whom  to 
be  given. 


To  whom  to 
be  given. 


last  of  the  six  days  fell  on  a  Sunday  and  notice  was  given 
on  the  Monday,  it  was  held  to  be  too  late  (</) ;  but  Sun- 
day is  to  be  excluded  in  computing  the  twenty-four  hours 
within  which  the  putative  father  must  give  notice  of 
appeal  against  an  order  of  affiliation  under  7  &  8  Viet. 
c.  101,  s.  4  (h). 

The  person  to  whom  the  appeal  is  given  by  the  parti- 
cular statute  is,  of  course,  the  person  to  give  notice  of  the 
appeal.  If  there  is  a  joint  grievance  to  several  appellants, 
they  may  join  in  their  notice  (i) ;  and  even  when  three 
persons  had  been  jointly  summoned  for  unlawful  fishing, 
and,  after  a  joint  hearing,  had  been  convicted  in  separate 
sums  for  each  defendant,  a  joint  notice  of  appeal  given  by 
them  as  against  a  conviction  "of  us,"  &c.,  naming  the 
three,  was  held  to  be  sufficient,  as  it  could  not  mislead 
the  justices,  although  the  defendants  entered  severally 
into  recognizances  by  separate  instruments,  and  although 
three  several  convictions,  one  of  each  defendant,  were 
afterwards  returned  to  the  sessions  (i).  If  the  appeal  be 
given  to  a  public  body,  such  as  parish  officers,  the  act  of 
the  majority  in  giving  the  notice  is  bin  ding  (k) ;  and,  un- 
less the  words  of  the  statute  preclude  it,  the  notice  may 
be  given  by  attorney  (/).  The  statute,  however,  must 
always  be  looked  to,  and  its  provisions  accurately  fol- 
lowed. 

The  statute  generally  points  out  to  whom  the  notice 
is  to  be  given ;  but  if  it  be  silent,  it  would  appear  th£ 


notice  of  appeal  against  an  assess- 
ment under  the  Nuisances  Removal 
Act,  1855,  run  from  the  service  of 
notice  of  the  assessment,  not  from 
the  time  when  the  amount  was  fixed 
by  the  local  authority,  R.  \.  Middle- 
ton,  1  El.  &  El.  98 ;'  28  L.  J.,  M.  C. 
41. 

(g)  R.  v.  JJ.  Middlesex,  2  Dowl., 
N.  S.  719,  in  which  it  was  assumed 
that  the  cause  of  complaint  arose 
when  the  conviction  was  made.  See 


Wynne  v.  Ronaldson,  13  W.  R.  899. 
See  also  post,  p.  353,  as  to  servir 
notice  of  appeal  on  a  Sunday. 

(h)  R  v.  JJ.  Middlesex,  5  D.  & 
580;  17  L.  J.,  M.  C.  111,5.  C. ;  se 
R.  v.  JJ.  Hunthigdonsh.,  Cald.  283. 

(i)  R.  v.  JJ.  Oxfordsh.,  4  Q.  B. 
177. 

(A)    Withnall  v.  Gartham,  6  T. 
398. 

(/)  See  R.  v.  JJ.  Middlesex,  2( 
L.J.,  M.  C.  42. 
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notice  should  be  given  to  the  justices  and  to  the  persons 
initiating  the  proceedings  (w). 

Where  two  justices  have  made  the  conviction,  notice  of  Service  of  no- 
appeal  must  be  given  to  each  (o) ;  and  this  has  been  held, 
even  where  the  conviction  had  in  fact  been  signed  by  only 
one  of  the  justices  at  the  time  of  the  giving  the  notice  (p). 
It  might,  however,  be  different  if  it  should  appear  that 
the  conviction  had  been  communicated  to  the  appellant 
before  he  gave  the  notice,  so  that  he  might  have  been 
misled  by  the  conviction  (q) ;  and  where  notice  is  to  be 
given  to  a  collective  body  of  persons,  such  as  overseers, 
service  on  one  is  sufficient  (r). 

Unless  the  statute  expressly  require  the  notice  to  be  Form  of 
in  writing,  it  may  be  verbal  (s).  As  the  object  of  a  notice 
is  to  inform  the  respondents  that  some  particular  convic- 
tion is  to  be  appealed  against,  care  should  be  taken  that 
they  cannot  be  misled  on  this  subject ;  and  therefore  the 
names  of  the  appellants,  the  intention  to  appeal,  the 
sessions  to  which  the  appeal  is  to  be  made,  the  sessions  at 
which  and  the  justices  before  whom  the  conviction  took 
place,  as  well  as  the  nature  of  the  conviction  itself,  should 
be  contained  in  the  notice,  and  it  would  also  be  advisable 
to  direct  it  to  the  proposed  respondents.  Notices,  how- 
ever, will  not  be  critically  construed,  and  if  they  sub- 
stantially give  the  respondents  the  requisite  information, 
they  will  (apart  from  statutory  provision)  be  held  suf- 
ficient (Z).  Thus  where  the  notice  stated  an  intention  to 


(n)  Exparte  Blues,  5  E.  &  B.  291 ; 
24  L.  J.,  M.  C.  138. 

(o)  R.  v.  JJ.  Bedfordsk.,  11  A.  & 
E.  134;  3  P.  &  D.  21  (under  the 
Highway  Act,  5  &  6  Will.  4,  c.  50. 
s.  105). 

(p)  R.V.  JJ.  Cheth^  11  A.  &  E. 

139 ;  3  P.  &  D.  23,  S.  C. :  service 

I  on  the  attorney  of  the  magistrate  is 

bad  ;    R.  v.   Kimbolton,   6  A.  &   E. 

1603. 

(9)  Service  on  one  of  several  part- 
j  owners  of  a  vessel,  of  notice  of  ap- 
J  peal  against  a  conviction  for  injur- 


ing the  vessel,  is  sufficient,  R.  v.  Re- 
corder of  Liverpool,  31  L.  J.,  M.  C. 
127. 

(r)  R.  v.  JJ.  Warwicksh.,  6  A.  & 
E.  873. 

(*)  R.  v.  //.  Salop,  4  B.  &  Aid. 
626  ;  R.  v.  JJ.  Surrey,  5  Id.  539 ;  R. 
V.  JJ.  Lincolmh  ,  3  B.  &  C.  548 ;  R. 
v.  //.  Huntingdonsh.,  19  L.  J.,  M.  C. 
127. 

(O  R.  v.  //.  Dtnbishsh.,  9  Dowl. 
P.  C.  509  ;  R.  v.  JJ.  Oxfordsh.,  4  Q. 
B.  177  ;  R.  v.  West  Houghton,  5  Q. 
B.  300. 
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appeal  to  the  borough  sessions  (the  appeal  properly  being 
to  the  county  sessions),  it  was  held  that  these  words 
might  be  rejected  as  surplusage,  if  they  did  not  mis- 
lead (M)  ;  though,  if  acted  upon,  then  the  notice  could  not 
be  taken  as  good  for  the  county  sessions  afterwards  (x). 
The  grounds  need  not  be  stated  unless  the  statute  re- 
quires it  (y) ;  this,  however,  is  sometimes  required.  And 
where  a  statute,  as  the  Vagrant  Act  (5  Geo.  4,  c.  83, 
s.  14),  required  a  party  to  give  notice  in  writing  of  his 
appeal,  and  of  the  ground  thereof;  and  he  gave  notice  of 
appeal,  stating  as  a  ground  that  he  was  not  guilty  of  the 
offence;  this  was  held  to  be  a  sufficient  notice,  as  it  meant 
that  all  the  ingredients  of  the  offence  were  disputed  (z). 
But  where  in  a  bastardy  appeal,  under  the  old  statute 
49  Geo.  3,  c.  68,  the  notice  contained  a  mere  statement 
of  an  intention  to  appeal  against  an  order  whereby  the 
appellant  was  adjudged  father  of  the  child,  this  notice  was 
held  bad  («) ;  and  in  an  appeal  against  overseers'  ac- 
counts, a  notice  was  held  bad  which  neglected  to  state 
the  grounds,  though  it  specified  particular  items  (6). 

All  the  statutory  provisions  must  be  accurately  fulfilled, 
so  that  where  a  statute  gives  an  appeal  to  a  person  by 
any  particular  description  the  notice  should  bring  the  ap- 
pellant within  it :  thus,  where  a  statute  gives  a  right  of 
appeal  to  a  party  aggrieved,  on  giving  notice  in  writing, 
the  notice  should  state  that  the  party  appealing  is  ag- 
grieved by  the  conviction  (c). 

(u)  R.  v.  JJ.  £ucki»ghamsh.,  4  El.  279. 

&  Bl.  259 ;  24  L.  J.,  M.  C.  15  ;  R.  (l>)  R.  v.  Sheard,  2  B.  &  C.  856. 

v.  Recorder  of  Liverpool,   15  Q.  B.  (c)  R.    v.    JJ.     West    Riding   of 

1070.  Yorksh.,  7  B.  &  C.  678 ;  R.  v.  Black- 

(x)  R.  v.  JJ.  Salop,  4  El.  &  Bl.  awton,   10  B.  &  C.  792;  R.  v.  JJ. 

257  ;  24  L.  J.,  M.  C.  14.  Essex,  5  B.  &  C.  431 ;  7  D.  &  R. 

(y)  R.  v.  Westmoreland,  10  B.  &  658  ;  3  D.  &  R.  Mag.  Ca.  483,  S.  C. 

C.  226 ;  R.  v.  Derby,  20  L.  J.,  M.  A  local  act  gave  a  right  of  appeal 

C.  44.  to  any  person  thinking  himself  ag- 

(2)  R.  v.  JJ.  Newcastle-upon-Tyne,  grieved  by  any  order  of  the  coin- 
IB.  &  Adol.  933.  As  to  the  grounds  niissioners  appointed  by  it.  It  was 
of  appeal,  see  post,  "Grounds  of  Ap-  held  that  a  person,  who  had  been 
peal,"  p.  372.  present  at  a  meeting,  and  concurred 

(a)  R.  v.  JJ.  Oxfordsh.,  1  B.  &  C.  in  a  resolution  upon  which  the  order 
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The  service,  unless  otherwise  required  by  statute,  may 
be  made  by  the  appellant's  attorney  (d}}  and  some  statutes 
allow  the  notice  to  be  sent  through  the  post  (e) ;  in  -which 
case,  the  notice  is  deemed  to  have  been  given  on  the  day 
on  -which  it  -would  be  received  in  the  ordinary  course  of 
the  post  (/). 

Service  of  notice  of  appeal  against  a  conviction  under 
the  Highway  Act  (5  &  6  Will.  4,  c.  50),  by  leaving  it  at 
the  dwelling-house  of  the  respondent,  was  held  to  be 
sufficient  ( g\  and,  it  seems,  it  would  be  so  in  all  cases 
where  the  statute  under  which  it  is  given  does  not  expressly 
require  a  different  service. 

It  is  a  question  not  free  from  doubt  whether  a  notice 
of  appeal  can  be  served  upon  a  Sunday  (h),  although,  as 
we  have  seen,  when  the  last  day  for  giving  notice  fell  on 
a  Sunday,  it  was  held  too  late  to  give  the  notice  upon  the 
Monday  (?').  However  this  may  be,  if  a  statute  allows  it 
to  be  sent  by  post,  its  arrival  on  a  Sunday  does  not  invali- 
date the  service  (k). 

And  it  may  be  observed,  that  notice  of  claim  to  be 
put  on  the  register  of  voters  under  6  Viet.  c.  18,  which 
requires  it  to  be  given  on  or  before  the  20th  of  July,  may 
legally  be  given  on  a  Sunday,  when  that  day  falls  on  the 
20th  of  July(f). 

appealed  against  was  founded,  could  (/)  B.  v.  Richmond,  1  El.  Bl.  & 

not  appeal ;  Harrop  v.  Bayley,6  El.  El.  253  ;  27  L.  J.,  M.  C.  197  ;  R.  v. 

&  Bl.  218  ;  25  L.  J.,  M.  C.  107.  Slawstone,  18  Q.  B.  388. 

(d)  R.  v.  JJ.  Middlesex,  1  L.  M.  (g)    R.   v.    JJ.     North    Riding   of 
&  P.  621  ;  20  L.  J.,  M.  C.  42  ;  see  Yorksh.,  7   Q.    B.  154  ;    14    L.   J., 
12  &  13  Viet.  c.  45.  M.  C.  92,  S.  C. ;  and  see  R.  v.  JJ. 

(e)  8  Viet.  c.  10,  s.  3;   14  &  15  Chesh.,  11   A.  &   E.  139;   15  L.  J., 
Viet.  c.  105,  s.  10;   16  &  17  Viet.  M.   C.   114;  R.  v.  Pococh,  Id.  132; 
c.  97,  s.  110  ;  and  see  R.  v.  Stawstone,  and  ante,  p.  86. 

21  L.  J.,  M.  C.  145  ;   R.  v.  Recorder  (A)  See  R.  v.  Leominster,  2  B.  & 

of  Richmond,   1    El.  Bl.  &  El.  253;  S.   391;  31    L.  J.,   M.  C.  95;   and 

27  L.  J.,   M.  C.   197.      Notice   of  cases  therein  cited. 

grounds    of    appeal    under   4   &    5  (i)  Ante,  p.  350  ;  R.  v.  //.  Mlddle- 

Will.  4,  c.  76,  is  sufficiently  given,  sex, '2  Dowl.,  N.  S.  71°;  see  Asprell 

if  it  is  signed  by  the  majority  of  the  v.  JJ.  Lancash  ,  16  Jur.  1067,  (Q.  B.) 

officers  having  the  management  of  n.;  Peacock  v.  The  Q'teen,  4  C.  B.,  N. 

the  poor  of  the  parish,  and  is  served  S.  264;   27  L.  J.,  C.  P.   224;  and 

Jon  one  of  the  officers  of  the  other  Wynne  v.  Ronaldson,  13  W.  R.  899. 

parish  ;    R.  v.  JJ.  Warwicksh.,  6  A.  (A-)  R.  v.  Leominster,  supra. 

&  E.  873.  (/)  Rawlins  v.  Overseers   of  West 

P.  A  A 


354  OF  APPEAL  TO  THE  SESSIONS. 

Under  a  clause,  directing  the  convicting  magistrate  to 
apprise  the  party  of  his  right  to  appeal,  it  has  been  held, 
that  the  magistrate  is  bound  to  inform  him,  not  only  of 
his  right  to  appeal  generally,  but  of  the  necessary  steps  to 
be  taken  by  him  in  pursuance  of  that  right.  Thus,  where 
an  appeal  was  given  by  statute  (17  Geo.  3,  c.  56),  on 
giving  notice  in  writing  of  the  party's  intention  so  to  do, 
and  entering  into  a  recognizance ;  and,  by  the  same 
statute,  the  justices  were  required  to  make  known  to  such 
person,  at  the  time  of  conviction,  his  right  to  appeal ;  but 
the  justices,  having  informed  a  party  of  his  right,  said 
nothing  about  the  notice ; — the  sessions,  it  was  held,  were 
bound  to  receive  the  appeal,  although  no  notice  in  writing 
had  been  given  (/w).  But  in  another  case  under  this 
statute,  where  it  appeared  from  the  return  to  a  mandamus, 
that  the  justices  had,  in  fact,  made  known  to  the  de- 
fendant his  right  to  appeal,  whereupon  he  waived  any 
intention  of  appealing,  by  replying  to  them,  that  lie 
thought  he  had  better  pay  the  penalty ;  the  Court  held, 
that  the  justices  need  not  have  gone  on  to  inform  him  of 
the  necessary  steps  to  be  taken  in  order  to  appeal.  And 
Lord  Elleriborough,  C.  J.,  said,  "  How  could  it  be  ne- 
cessary for  the  convicting  magistrates  to  proceed,  after 
the  party  had  signified  to  them  that  he  did  not  mean  to 
appeal  ?  The  argument  is  founded  upon  a  supposed 
necessity  of  engrafting  the  observance  of  all  the  provi- 
sions of  the  statute,— as  they  apply  to  another  state  of 
things,  as  was  the  case  in  R.  v.  JJ.  Leeds, — into  this 
case,  where  the  same  reason  for  their  observance  does  not 
exist.  All  that  the  statute  positively  requires  is,  that  the 
justices  shall  make  known  to  the  person  convicted  his 
right  to  appeal:  they  did  so;  and  if  he  had  thereupon 
gone  on  to  signify  his  intention  to  appeal,  non  liquet,  that 
they  would  not  also  have  proceeded  to  make  known  to 

Derby,  2  C.  B.  72  ;  and  see  Palmer       266  ;  R.  v.  JJ.  Middlesex,  5  D.  &  L. 
v.  Allen,  6  C.  B.  51 ;  18  L.  J.,  C.  P.       580. 

(m)  R.  v.  //.  Leeds,  4  T.  R.  583. 
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him  the  further  steps  that  were  to  be  taken  by  him; 
but  why  should  they  do  so  nugatory  an  act,  as  to  in- 
form him  what  he  must  do  to  appeal,  and  to  enforce  his 
right,  after  he  had  declined  appealing  and  had  waived  his 
right  (n)  ?  And  if  the  giving  notice  be  prevented  by  the  Dispensing 

.'  with  notice. 

act  of  God,  as  by  the  death  of  the  person  to  whom  it  was 
to  be  given,  notice  will  be  dispensed  with(o). 

Sometimes  it  may  be  advisable,  where  the  power  exists,  Cross  notice 
to  give  a  cross  notice  of  appeal.  Thus  where  on  an  in- 
formation, containing  four  counts,  for  offences  against  the 
excise  laws  under  7  &  8  Geo.  4,  c.  53,  the  justices  con- 
victed on  the  fourth  and  acquitted  on  the  other  counts, 
and  the  defendant  gave  notice  of  appeal  from  the  judgment 
to  the  quarter  sessions,  but  the  officer  prosecuting  for  the 
Crown  gave  no  notice  of  appeal  against  the  judgment  of 
acquittal;  it  was  held  that  the  defendant's  notice  was 
limited  to  the  judgment  on  the  fourth  count,  and  that 
as  on  the  hearing  the  Court  of  Quarter  Sessions  was  of 
opinion  that  that  count  was  not  sustained  by  the  evidence 
adduced,  but  the  second  count  was,  the  judgment  must  be 
altogether  for  the  defendant  (p~). 

Where,  after  due  notice  is  given,  the  appeal  is  respited  Respite, 
to  the  following  sessions,  fresh  notice  of  appeal  is  not 
necessary  (<?).     But  after  the  appeal  is  respited,  if  the 
appellant  does  not  give  the  usual  notice  of  trial  required  Notice  of  trial, 
by  the  sessions,  the  sessions  will  be  authorized  in  dismiss- 
ing it  altogether ;  for  the  party  is  bound  to  conform  to  the 
practice  of  the  sessions  (r).      Where,  however,  an  appeal 
was  respited  until  the  following  sessions,  in  consequence 

(n)  R.   v.   //.     West    Riding    of  officer. 

Yorksh.,  3  M.  &  S.  493.  (q)  R.  v.  Lambeth,  3  D.  &  R.  340  ; 

(o)  R.  v.  //.  Leicestersh.,  15  Q.  2   D.  &    R.   Mag.  Ca.    26.      If   a 

B.  88.  second  notice  is  given  differing  from 

(p)  R.  v.  Gamble,  16  M.  &   W.  the  first,  it  is  bad ;  R.  v.  Eyre,  1  El. 

384.     The  82nd  section  of  7   &  8  &  Bl.  609  ;  26  L.  J.,  M.  C.  125.     As 

Geo.  4, £.  53,  enables  the  prosecutor,  to   entering   and   respiting   appeal, 

as  well  as  the  defendant,  to  appeal.  see  Id.  and  S.  C.  pp.  14,   121,  and 

See  R.   v.    Woodrmv,    15   M.   &   W.  R.  v.  JJ.  West  Riding,  El.  Bl.  &  El. 

404,  as  to  the  giving  and   signing  713;   27  L.  J.,  M.  C.  269. 

the  notice  of  appeal  by  the  excise  (r)  R.  v.  //.  Salop,  2  B.  &  A.  694. 

A  A  2 


356 


OF  APPEAL  TO  THE  SESSIONS. 


of  an  equal  division  of  opinion  on  the  bench,  it  was  held 
that  no  fresh  notice  of  trial  was  necessary  (s) ;  nor  is  it 
required  where  the  appeal  is  adjourned  at  the  instance 
and  for  the  accommodation  of  the  respondents  (£).  Where 
full  notice  of  an  appeal  has  been  given,  and  there  is  no 
countermand  of  the  notice,  the  sessions  are  justified  in 
refusing  to  respite  the  appeal  on  the  ground  of  the  ab- 
sence of  a  witness,  unless  the  appellant  pay  the  costs  of 
the  day  (u). 

Where  the  respondent  was  dead  at  the  time  the  notice 
of  appeal  was  sent,  it  was  held  that  the  sessions  should 
nevertheless  hear  the  appeal  (#). 

If  the  time  for  giving  notice  be  not  passed,  the  ap- 
pellant may  abandon  his  first  notice  and  give  another  (y). 
If  the  appeal  be  frivolous,  though  not  prosecuted,  the 
Quarter  Sessions  may  award  costs  (z). 
Recognizances.  The  entering  into  a  recognizance  for  the  payment  of 
costs  and  for  the  due  prosecution  of  the  appeal  is,  as  we 
have  seen,  generally  a  condition  precedent  to  the  right  of 
being  heard  at  sessions  (a),  and  formerly  the  invalidity  of  the 
recognizance  prevented  the  exercise  of  such  right,  although 
it  was  drawn  up  and  enrolled  by  the  justice,  and  the  ap- 
pellant had  no  control  over  it(i).  This  hardship  is  now  in  a 
great  measure  prevented  by  the  General  Quarter  Sessions 
Procedure  Act  (12  &  13  Viet.  c.  45,  s.  8),  which  empowers 


Fresh  notice. 


Costs  if  aban- 
doned appeal 
frivolous. 


(s)  R.  v.  JJ.  BucJdngJtamsh.,  6  D. 
&  R.  142 ;  3  D.  &  R.  Mag.  C.  23. 

(0  R.  v.  Lindsey,  6  M.  &  S.  379. 

(u)  R.  v.  JJ.  Monmouthsh.,  1  B.  & 
Adol.  895. 

(x)  R.  v.  JJ.  Leicestersh.,  15  Q. 
B.  88. 

(y)  R.  v.  JJ.  West  Riding  of 
Yorksh.,  3  T.  R.  778. 

(z)  12  &  13  Viet.  c.  45,  s.  6. 

(a)  Under  7  &  8  Viet  c.  101,  s.  4, 
amended  by  8  Viet.  c.  10,  s.  3,  the 
appellant  is  required,  within  seven 
days  after  the  adjudication  and 
making  of  an  order  in  bastardy,  to 
give  sufficient  security,  by  recogni- 
zance or  otherwise,  and  forthwith  to 


give  or  send  a  notice  in  writing  of 
his  having  entered  into  the  recogni- 
zance to  the  woman,  and  also  to  one 
of  the  justices  who  made  the  order, 
unless  such  justice  is  one  of  those 
before  whom  he  entered  into  the  re- 
cognizance. 

(b)  The  recognizance,  when  made 
up,  must  be  subscribed  with  the 
name  of  the  justice  who  took  it,  and 
it  must  also  be  enrolled,  because 
until  then  it  is  not  a  perfect  record. 
Hall  v.  Wingfi-eld,  Hob.  195,  196; 
Id.  248;  Vin.  Ab.  Recog.  H. ; 
Dalton,  c.  168;  Glynn  V.  Thorpe, 
1  B.  &  A.  153. 
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the  Court  before  which  the  appeal  is  brought,  in  cases 
where  the  recognizance  has  been  entered  into  within  the 
time  by  law  required,  but  is  in  any  way  invalid,  to  allow 
the  substitution  of  a  new  and  sufficient  recognizance,  and 
for  that  purpose  to  allow  such  time  and  make  such  exami- 
nation and  impose  such  terms  as  to  payment  of  costs  to 
the  respondent  as  shall  appear  just  and  reasonable.  The 
decision  of  the  sessions  upon  this  point  is  to  be  final,  and 
not  liable  to  be  reviewed  in  any  Court  by  certiorari,  man- 
damus or  otherwise  (c).  By  this  act,  after  notice  of  appeal 
has  been  given  against  certain  proceedings,  a  special  case 
may  be  stated,  by  consent  or  by  order  of  a  judge,  for  the 
opinion  of  a  superior  Court,  without  previously  going  to 
the  sessions  (rf),  and  it  is  expressly  enacted  that  no  recog- 
nizances for  the  prosecution  and  trial  of  any  appeal  shall 
be  deemed  to  be  thereby  forfeited  (e). 

^Vhere  a  party,  against  whom  an  order  of  affiliation 
had  been  made,  applied  to  a  justice,  stating  that  he  had 
given  notice  of  appeal  and  required  the  justice  to  take  his 
recognizance  to  appear  and  try  the  appeal  and  to  pay 
costs,  if  awarded,  it  was  held  that  the  justice  had  no  juris- 
diction to  decide  whether  the  notice  of  appeal  was  suffi- 
cient, that  being  a  question  for  the  sessions  on  hearing  the 
appeal  (/). 

Some  statutes  provide,  that  instead  of  recognizances  Deposit, 
being  entered  into,  a  deposit  may  be  made.  Thus  by 
24  &  25  Viet.  c.  96,  s.  110,  and  24  &  25  Viet.  c.  97, 
B.  68,  it  is  provided,  that  where  the  conviction  is  only  for 
a  penalty  or  sum  of  money  the  appellant  (instead  of 
entering  into  a  recognizance  with  two  sureties)  may  de- 

(c)  Sect.  9,   and   see  3  Geo.  4,       were  taxed  between  the  18th  Octo- 

C'  ^f'\Se*'  ker  and  tne  l*rt>  November  and  the 

(a  )  Sect.  11,  see  Appendix.  recognizances  were  estreated  at  the 

(e)  Sect  16.  January  sessions,  on  proof  of  de- 

'*f\  ^e  Carter>  2*  L-  J-»  M.  C.  mand  and  nonpayment;  it  was  held 

2.  Where  the  appeal  was  dis-  that  there  was  jurisdiction  thus  to 

issed  with  costs  at  the  October  estreat  them  under  3  Geo.  4,  c.  46, 

tessions,  which    were  adjourned   to  s.  2.     R.  v.  //.  Ely,  5  El.  &   Bl. 

the  14th  November,  and  the  costs  489;   I  Jur.,  N.  S.  1017. 
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posit  with  the  clerk  of  the  convicting  justice  such  sum  of 
money  as  such  justice  shall  deem  sufficient  to  cover  the 
sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the 
conviction  and  the  costs  of  appeal. 


SECT.  3. — Place  and  Time  of  Appeal — The  Hearing, 
Costs,  6fc. 


1.  As  to  Place    358 

2.  As  to  time 359 

3.  Appeal  dismissed  for  Infor- 

mality conclusive 363 

4.  Second  Notice 364 

5.  Adjournment  . .  - « 365 

6.  The  Hearing 367 

7.  Sessions  can  only  notice  Con- 

viction returned  by  Justice  368 

8.  Grounds  of  Appeal     373 

9.  Amending  on  Appeal id. 


10.  Altering  Judgment  during 

Sessions    375 

11.  Decisions  of  Sessions  conclu- 

sive, though  erroneous ...»        id. 

12.  Special  Case  reserved   ....     377 

13.  Costs 379 

14.  Enforcing  Orders  of  Sessions     384 

15.  Effect  of  confirming  Convic- 

tion on  Liability  of  Magis- 
trate          385 

16.  Interested  Justices  present 


during  Appeal 386 

As  to  place.  The  appeal  is  almost  invariably  given  to  the  quarter 

sessions,  but  in  some  few  cases  appeals  have  been  given 
to  the  general  sessions,  in  which  case,  if  there  be  a  general 
sessions  before  the  quarter  sessions,  the  appeal  must  be  to 
them(<7);  if,  however,  the  quarter  sessions  come  first  the 
appeal  would  be  to  them,  as  every  quarter  sessions  is  a 
general  sessions.  But  as  every  general  sessions  is  not  a 
quarter  sessions,  if  the  appeal  be  to  quarter  sessions  it 
cannot  be  preferred  at  a  general  one  (h).  "  General 
quarter  sessions,"  and  "  general  or  quarter  sessions,"  mean 
the  quarter  sessions  (i).  The  appeal  in  most  cases  will  be 
to  the  county  sessions;  but  an  appeal  from  a  conviction 
by  magistrates  of  a  particular  franchise  having  a  general 
sessions  of  its  own  must  be  to  the  sessions  held  for  that 
franchise,  and  not  to  the  general  sessions  for  the  county  (A), 
unless,  indeed,  the  statutory  enactments  provide  other- 

(g)    R.   v.    Shaw,    2    Salk.    482;  (*)  R.  v.JJ.  Surdon,  15  East,  632; 

Lord  Denman  in  R.  v.  //.  Middle-  R.  v.  JJ.  Middlesex,  6  Q.  B.  807. 

sex,  4  Q.  B.  810.  (k)  Case  of  South  Molton,  Skin. 

(h)  R.  v.   Turnock,  2  Salk.  474;  122. 
R.  v.  Turner,  5  Mod.  329. 
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wise,  as  in  the  case  of  the  refusal  of  an  ale  licence  by 
borough  justices,  when  the  appeal  is  to  the  county  ses- 
sions ;  though  under  the  Municipal  Corporation  Act  the 
borough  mar  have  a  quarter  sessions  of  its  own(Z). 

If  no  limits  are  fixed  by  the  act  for  the  time  within  As  to  time, 
which  an  appeal  must  be  brought,  it  is  nevertheless  under- 
stood that  it  must  be  within  a  reasonable  time  (m). 

The  appeal  is  most  frequently  limited  to  the  next  ses-  "N«xt  ses- 
sions after  the  conviction,  or  to  the  sessions  which  shall  be 
held  next  after  so  many  days  or  months  (n)  from  the  con- 
viction. 

"Where  it  is  required  that  the  appeal  shall  be  brought 
at  the  next  sessions  after  the  conviction,  it  means  the  next 
practicable  sessions  (o). 

Where  a  statute,  as  the  Pilot  Act,  52  Geo.  3,  c.  39  (p), 
declared  that  a  party  might  within  three  calendar  months 
after  the  conviction  appeal  to  the  sessions,  first  giving  ten 
days'  notice  of  such  appeal  to  the  other  party,  the  party 
convicted  had  three  calendar  months  within  which  to  give 
notice  of  his  intention  to  appeal  to  the  then  following 
sessions,  although  those  sessions  were  held  more  than 
three  calendar  months  after  the  conviction;  and  it  was 
not  necessary  for  him  to  appeal  to  the  next  immediate 
sessions  after  the  conviction  (<?). 

(/)  R.  v.  Deane,  2  Q.  B.  95  ;  R.  v.  M.  &  S.  394;  R.  v.  Hendon,  2  D.  & 

Cockburn,  4  E.  &  B.  265  ;  R.  v.  Re-  R.  249  ;  1  D.  &  R.  Mag.  Ca.  245 ; 

carder  of  Bristol,  4  El.  &  Bl.  265 ;  R.  v.  //.  Sussex,  15  East,  206  ;  R.  v. 

24   L.    J.,    M.    C.    43.       In    like  Thackwell,  6  D.  &  R.  61 ;  3  D.  &  R. 

manner  the  appeal  is  to  the  county  Mag.  Ca.  121  ;  4  B.  &  C.  62  ;  R.  v. 

sessions    against    order    adjudging  JJ.  Lancash^   19  L.  J.,  M.  C.  199; 

settlement  of  pauper  lunatics  con-  R.  v.  //.  Surrey,  3  D.  &  L.  343  ;   15 

fined  in  borough  asylum.     R.  v.  JJ.  L.   J.,   M.  C.  1 ;  Bowman  v.  Blyth, 

Warwicksh.,  28  L.  J.,  M.  C.  249.  8  El.  &  Bl.  7  ;   27  L.  J.,  M.  C.  21 ; 

(m)  Per  Lord  Ellenborough,  R.  v.  R.  v.  Sevenoakt,  7  Q.  B.  136  ;    14  L. 

JJ.  Oxfordsh.,  1  M.  &  S.  448;  see  J.,  M.  C.  93 ;  R.  v.JJ.  West  Riding, 

R.  v.  //.  Gloucesterth.,  3  M.  &  S.  El.  Bl.  &  El.  713;    27  L.  J.,  M.  C. 

127  ;  R.  v.  JJ.  Herts,  3  Id.  459.  269 ;  R.  v.  Peterborough,  7  E.  &  B. 

(w)  That  is  "calendar"  months,  643;  26  L.  J.,  M.  C.  1-53. 

unless    words    be    added    showing  (p)  Repealed  by  6  Geo.  4,  c.  125, 

lunar  months  to  be  intended,  13  &  s.  1. 

14  Viet.  c.  21.  (q)  R.  v.  //.  Middlesex,  6  M.  & 

(o)  R.  v.  //.  Essex,  1   B.  &  A.  S.  279 ;  see  R.  v.  JJ.  Yorksh.,  3  T. 

210;  see  R.  v.  JJ.  Southampton,  6  R.  779. 
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"  After judg-  Where  a  statute  provides,  that  a  party,  finding  himself 
aggrieved  by  the  judgment,  may  appeal  to  the  next 
quarter  sessions,  this  is  construed  to  mean  the  sessions 
next  after  the  conviction,  and  not  the  sessions  after  the 
execution  or  levying  the  penalty.  Thus,  a  party  had  been 
convicted  on  the  24  Geo.  3,  c.  31  (g}>  for  not  entering 
horses  liable  to  duty.  The  appeal  clause  enacts,  "  that 
if  any  person  shall  find  himself  aggrieved  by  the  judgment 
of  any  justice,  he  may,  upon  giving  security,  &c.,  appeal 
to  the  justices  of  the  peace  at  the  next  general  quarter 
sessions  for  the  county,  &c.,  who  are  finally  to  hear  and 
determine."  The  conviction  was  on  the  23rd  of  June ; 
the  sessions  next  following  were  the  27th  of  June.  On  the 
23rd  of  July  the  defendant's  goods  were  seized  and  sold 
for  the  penalty;  and,  on  the  25th  of  July,  he  gave  notice 
of  his  intention  to  appeal,  and  offered  a  recognizance, 
which  the  magistrate  refused  to  take : — In  an  action 
against  the  magistrate  for  such  refusal,  and  also  for  neg- 
lecting to  return  the  conviction,  the  question  was,  whether 
at  the  time  of  giving  notice  and  applying  to  enter  into  a 
recognizance,  the  party  was  in  time  to  appeal.  The  Court 
were  clearly  of  opinion  that  he  was  too  late,  the  first 
sessions  after  the  conviction  having  been  suffered  to  pass 
before  he  gave  notice  of  appealing.  Ashhurst,  J. :  "  The 
words  of  the  act  are  decisive,  for  it  says,  *  if  any  person 
shall  find  himself  aggrieved  by  the  judgment  of  any  such 
justice,  &c.  he  may  appeal  to  the  justices  at  the  next 
general  quarter  sessions.'  Therefore,  the  plaintiff  should 
have  appealed  to  the  sessions  next  after  the  judgment." 
JBuller,  B. :  "  The  cases  relative  to  appeals  against  orders 
of  removal  are  very  distinguishable  from  the  present.  All 
orders  of  removal  are  ex  parte  proceedings,  and  the  other 
party  cannot  know  anything  of  them  till  the  actual  re- 
moval; but  this  conviction  is  more  like  a  judgment  of 
this  Court  than  an  order  of  removal.  The  grievance  to 

(gr)  See  25  Geo.  3,  c.  47. 
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the  party  is  the  judgment,  and  not  the  execution.  A  -writ 
of  error  will  lie  before  execution,  and  an  appeal  is  in  the 
nature  of  a  writ  of  error :  it  complains  of  the  judgment. 
If  a  contrary  construction  prevailed,  it  would  be  such  a 
snare  to  the  magistrates  that  they  would  neyer  be  safe ; 
for  the  justices  do  not  issue  their  warrants  of  execution 
till  they  know  whether  an  appeal  will  be  brought  or  not ; 
and  they  could  neyer  know  when  the  party  found  himself 
aggrieved,  if  he  were  not  to  appeal  to  the  next  sessions 
after  the  conviction  (r). 

So  under  7  &  8  Viet.  c.  101,  s.  4(s),  which  requires 
notice  of  appeal  to  be  given  "within  twenty-four  hours 
after  the  adjudication  and  making  any  order  on  the  puta- 
tive father,"  the  time  must  be  calculated  from  the  verbal 
adjudication  at  petty  sessions,  and  not  from  the  time 
when  the  formal  order  is  drawn  up  and  signed  (t). 

A  statute  required  ten  days'  notice  of  appeal  to  be  given 
"  within  six  days  after  order,  judgment  or  determination 
made  or  given."  The  justices,  on  the  23rd  of  April,  after 
hearing  evidence  and  examining  the  surveyor  of  highways, 
expressed  their  determination  to  make  an  order  on  him  as 
such  surveyor  to  pay  a  sum  of  money  to  the  trustees  of  a 
turnpike  road  (under  4  &  5  Viet.  c.  59),  and  a  form  of  an 
order,  in  writing,  was  then  and  there  signed  by  them  in 
blank,  the  blanks  being  afterwards  filled  up  by  the  clerk  in 
conformity  with  their  verbally  expressed  decision,  but  no 
copy  of  the  order  was  served  upon  the  surveyor  for  six 
weeks  afterwards.  The  order  was  held  to  have  been  made 
on  the  23rd  of  April,  and  notice  given  more  than  six  days 
after  the  23rd  was  too  late(w). 

In  a  case  which  occurred  under   the  former  General  After  cause  of 

complaint. 

(r)  Prosser  v.  Hyde,  1  T.  R.  414  ;  R.  v.  JJ.  Flintsh.,  15  L.  J.,  M.  C.  50  ; 

and  see  R.  v.  JJ.  Pembrokesh.,  2  East,  2  New  Sess.  Ca.  236,  S.  C. ;  and  see 

213  ;  R.  v.  JJ.  Stafordsh.,  3  Id.  151  ;  R.  v.  JJ.  Huntingdonsh.,  1  L.  M.  &  P. 

R  v.  JJ.  Derbysh.,  1  Q.  B.  193.  78 ;  19  L.  J.,  M.  C.  127. 

(s)  Amended  by  8  Viet.  c.  10.  (it)  R.  v.  //.    Derbysh.,  7  Q.  B. 

(t)  Ex  parte  Johnson,  3  B.  &  S.  193. 
947  ;   32  L.  J.,  M.  C.  193,  overruling 


362  OF  APPEAL  TO  THE  SESSIONS. 

Highway  Act,  13  Geo.  3,  c.  78,  s.  80,  by  which  an  appeal 
was  given,  upon  giving  notice  "within  six  days  after  the 
cause  of  the  complaint  arose;"  and  the  party  assessed 
having  refused  to  pay,  a  warrant  of  distress  was  signed  and 
granted  by  two  justices  on  the  4th  of  December,  which  was 
executed  on  the  12th;  and  the  party  thereupon  gave  notice  of 
appeal,  within  six  days  after  the  12th  of  December ;  but  the 
sessions  dismissed  the  appeal,  being  of  opinion  that  notice 
ought  to  have  been  given  within  six  days  after  the  date  of 
the  warrant,  and  not  the  execution  of  it ; — Lord  Ellen- 
borough,  C.  J.,  said,  that  the  party  appealing  was  to  appeal 
within  six  days  after  he  was  actually  damnified,  and  that 
it  was  not  necessary  he  should  appeal  on  the  warrant ;  for 
non  liquet  that  it  would  be  proceeded  upon  ( x). 

In  another  case,  also,  where  the  cause  of  complaint  ad- 
mitted of  two  constructions,  or  was  compounded  of  two 
separate  acts,  the  last  act  done  was  held  to  be  the  cause  of 
complaint,  from  the  date  of  which  the  period  limited  for 
the  appeal  was  to  be  reckoned.  Thus,  by  a  local  act  cer- 
tain guardians  and  directors  of  the  poor  were  authorized 
to  contract  debts  and  grant  annuities ;  and  it  was  provided, 
that  any  person  aggrieved  by  anything  done  in  pursuance 
of  the  act  might  appeal  to  the  quarter  sessions  to  be 
holden  "  within  four  calendar  months  next  after  the  cause 
of  complaint  should  have  arisen."  A  rate-payer  appealed 
to  the  sessions  against  an  order  of  the  guardians  for  the 
payment  of  sums  due  on  annuities,  and  as  interest  on 
loans.  The  order  had  been  made  less  than  four  months 
back,  but  the  debts  had  not  been  incurred,  nor  the  an- 
nuities granted  within  five  months ;  and  it  was  held,  that 
the  cause  of  complaint  was  the  making  the  order  for  the 
payment  of  the  interest  and  the  annuities,  and  not  the 
borrowing  or  granting  the  annuities  (y). 

Where  the  appeal  is  given  to  the  next  sessions,  and 

(*)  R.  v.  JJ.  Devon,  1  M.  &  S.          (y)  R.  v.  JJ.  Salop,  2  B.  &  Ad. 
411;  ante,  p.  349.  145. 
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upon  certain  conditions,  such  as  giving  notice,  entering 
into  recognizance,  or  the  like ;  in  such  case,  if  an  appeal  Dismissal  of 
be  lodged  at  the  proper  sessions,  but  dismissed  for  want  of  f0^aiity,r con- 
compliance  with  some  of  the  prescribed  forms,  the  light  of  elusive, 
appeal  is  gone,  and  cannot  be  renewed  at  any  other  ses- 
sions, although  such  other  sessions  are  within  the  time 
limited  by  the  act. 

Thus,  a  statute  gave  an  appeal  from  a  conviction  by  a 
justice  to  any  quarter  sessions  to  be  holden  within  six 
months  from  such  conviction,  on  condition  that  the  appel- 
lant should  give  ten  days'  notice  of  his  intention  to  appeal, 
and  enter  into  a  recognizance  within  four  days  after  such 
notice.  An  appeal  was  lodged  at  the  first  sessions  after 
the  conviction ;  the  sessions  dismissed  it,  without  entering 
into  the  merits,  for  want  of  proof  that  the  recognizance 
was  entered  into  within  four  days  of  the  notice  given.  At 
the  following  sessions,  and  within  the  six  months  of  the 
conviction,  a  second  appeal  was  lodged,  which  the  Court 
refused  to  hear.  Upon  a  motion  for  a  mandamus  to 
compel  the  sessions  to  receive  such  second  appeal,  it  was 
held,  that  the  first  judgment  was  conclusive,  and  that  no 
second  appeal  could  be  brought  against  the  same  con- 
viction (z) ;  for  it  was  held  that,  after  the  appeal  was 
lodged,  and  adjudged  by  the  justices  at  sessions  to  be 
informal,  they  were  functi  cfficio,  and  could  not  take 
cognizance  of  the  second  appeal.  And  Mr.  J.  Buller 
said,  "  The  act  certainly  only  gives  a  right  of  appealing 
once ;  and  the  parties,  having  had  one  appeal,  are  bound 
by  that.  If  the  question  had  rested  solely  on  the  notice  of 
appeal  for  the  first  sessions  which  happened,  and  nothing 
further  had  been  done,  I  should  not  have  thought  the 
parties  bound  by  it ;  for  the  act  gives  the  power  of  ap- 
pealing within  a  certain  time,  with  these  two  requisites, 
viz.  that  the  appellant  must  give  ten  days'  notice,  and 

(z)  R.    v.    //.     Wett    Riding   of      The  conviction  was  on  a  local  act, 
Torkth,,  3  T.  R.  776,  recognized  R.       17  Geo.  3,  c.  106. 
v.  JJ.  Middletex,  9  Dowl.  P.  C.  163. 
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within  four  days  after  enter  into  a  recognizance.  When 
the  party,  therefore,  found  out  his  mistake,  he  might  have 
stopped  there ;  but  he  persisted  in  going  on  with  his 
appeal,  and  brought  it  before  the  Court,  and  took  their 
judgment  upon  it.  The  appellate  jurisdiction  was  there- 
fore fully  exercised ;  and,  though  it  was  originally  in  the 
option  of  the  parties,  whether  they  would  appeal  to  the  first 
or  second  sessions  which  took  place  within  the  six  months, 
yet,  having  made  their  election  to  appeal  to  the  first,  they 
Second  notice,  must  abide  by  the  judgment  there  given." — Agreeably, 
therefore,  to  what  is  here  laid  down,  the  party  who  has 
given  notice  of  appeal,  but  neglected  to  enter  into  the 
recognizance,  may  set  himself  right  by  giving  a  fresh  notice 
of  appeal,  and  entering  into  a  recognizance  to  prosecute 
that  appeal,  provided  it  be  to  a  sessions  within  the  time 
limited.  In  accordance  with  the  principle  of  the  above 
case,  it  was  decided  under  the  old  law  (which  allowed  an 
appeal  against  the  actual  removal  of  a  pauper,  if  there  had 
not  been  a  previous  appeal  against  the  order),  on  the  one 
hand,  that  if  the  previous  appeal  was  dismissed  without 
hearing,  because  there  were  no  grounds  of  appeal,  the 
appellant  might  still  appeal  against  the  removal,  as  the 
previous  proceedings  were  altogether  abortive  (a) ;  but  on 
the  other,  if  the  previous  dismissal  was  on  the  ground 
that  the  original  order  was  not  produced,  but  only  a  copy, 
he  might  not,  as  this  was  going  into  the  case  and  an  ad- 
judication on  the  evidence  (6). 

Appellant  re-         In  appeals  limited  to  the  next  sessions,  where  the  appel- 
lying  on  objec-  jant  reiies  on  an  objection,  independent  of  the  merits,  and 

tion  of  form,  J  .  r 

concluded.  procures  an  order  01  the  sessions  quashing  the  conviction 
on  that  ground,  which  order  is  afterwards  set  aside  by  the 
Court  of  Queen's  Bench,  and  consequently  the  conviction 
set  up  again,  the  appellant  cannot  afterwards  go  to  the 

(a)  R.  v.  Macdesfield,   13   Q.    B.        128;  R.  v.  Peterborough,  4  D.  &  L. 
881.  512;  18  L.  J.,  M.  C.  79. 

(6)  R.  v.  JJ.  Sussex,  9  Dowl.  P.  C. 
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sessions  again  to  hear  the  appeal  discussed  upon  the  merits, 
by  entering  continuances  from  the  first  appeal  (c). 

Where,  however,  the  sessions  quash  a  conviction  for 
matter  of  form  only,  subject  to  the  opinion  of  the  Court 
of  Queen's  Bench  upon  the  validity  of  the  objection,  and 
it  appears  to  the  Court,  when  the  conviction  is  returned  by 
certiorari,  that  there  is  no  defect  of  form,  they  will  send 
the  case  back  to  be  heard  on  the  merits;  for  in  such 
case  the  conviction  must  be  only  considered  as  quashed 
conditionally  by  the  sessions,  until  the  Court  of  Queen's 
Bench  has  determined  whether  the  form  of  it  is  cor- 
rect ( d). 

The  sessions  at  which  an  appeal  is  properly  lodged,  and  Adjournment, 
all  due  requisites  complied  with,  being  regularly  possessed 
of  the  cause,  may  in  general  adjourn  it  to  a  subsequent 
sessions.  This  power  is  incident  to  the  authority  of  the 
Court,  and  is  not  prevented  by  the  words  of  the  statute 
directing  the  justices  at  the  said  sessions  to  determine  the 
matter  (e). 

If  an  appellant  be  surprised  at  the  sessions  by  the 
production  of  a  conviction  different  from  the  copy  which 
had  been  delivered  to  him,  he  may  apply  for  time,  and  the 
appeal  should  be  adjourned  (f).  An  adjournment  may 
even  take  place  after  the  hearing  of  the  appeal  has  been 
partly  proceeded  with,  but  this  should  be  only  on  special 
grounds^).  Indeed,  strictly  speaking,  no  adjournment 

(c)  R.  v.  Allen,  15  East,  346.   See        Queen,   10  Q.  B.    928;    Bowman  v. 
3  T.  R.  519  ;  4  T.  R.  273.  Blyth,  8  El.  &  Bl.  7  ;    27  L.  J.,  M. 

(d)  R.   v.  Ridgway,  5   B.  &  Aid.        C.  21  ;  R.  v.  //.  Lancaster,  8  El.  & 
527;   1   D.   &   R.  132;  1  D.  &  R.       El.  563  ;  27  L.  J.,  M.  C.  161.    Some- 
Mag.  Ca.  38.  times  the  justices  adjourn  a  case  to 

(<?)  R.  v.  JJ.  Wiltsh.,  13  East,  352;  take   the  opinion  of  the  judges  of 

R.  v.  Inhabitants  of  Kimbolton,  6  A.  assize  thereon;  see  R.  v.  Hedingham 

&  E.  603 ;  R.  v.  Mabiwaring,  El.  Bl.  Sible,  Burr.  Sett.  Cas.  112,  and  R.  v. 

&   El.  474 ;    27  L.  J.,  M.  C.  278,  Cambridge  Union,  1  El.  B.  &  S.  61 ; 

280 ;  R.  v.  Kendal,  1   E.  &  E.  492  ;  30  L.  J.,  M.  C.  HO. 
28    L.  J.,   M.  C.    110,   commented  (/)  R.   v.  Allen,   15   East,   346; 

upon   by   Crompton,   J.,   in   R.    v.  see  3  T.  R.  519;  4  T.  R.  273. 
Cambridge    Union,    infra;    Ex   parte  (g)  R.  v.   Cambridge    Union,  1  El. 

Becke,  3  B.  &  Ad.  704;  Keen  v.  The  B.  &  S.  61  ;  30  L.  J.,  M.  C.  137. 
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should  be   allowed  as  of  course,  but  only  when  the  in- 
terests of  justice  require  it  (A). 

The  right  of  adjournment  may  be  taken  away  by  the 
express  terms  of  a  statute.  Thus  it  has  been  held  on  the 
language  of  9  Geo.  4,  c.  61,  that  there  was  no  power  to 
adjourn  to  the  next  sessions  an  appeal  against  refusal  of  a 
licence (i),  and  on  the  language  of  26  Geo.  2,  c.  24,  that 
there  was  no  power  to  adjourn  the  consideration  of  the 
table  of  fees  to  be  taken  by  the  clerks  of  justices  (/t).  And 
where  the  legislature  directs  an  act  to  be  done  at  a  par- 
ticular sessions,  and  at  that  sessions  alone,  no  subsequent 
sessions  has  power  to  do  it,  and  there  is  no  authority  in 
such  case  to  adjourn  its  consideration  or  performance  (A). 
Adjournment  The  sessions  are  to  judge  of  the  proper  occasions  for 
regular  appeal!  adjourning  the  hearing.  But  though  the  power  of  adjourn- 
ment is  inherent  in  the  sessions,  for  their  own  convenience 
in  hearing  the  appeal,  or  for  any  other  good  cause,  as  the 
absence  of  a  witness,  &c.,  that  power  can  only  be  exercised 
on  appeals  regularly  brought  before  them,  that  is  to  say, 
where  all  the  conditions  as  to  notice,  &c.,  which  are  the 
acts  of  the  party  appealing,  have  been  observed.  A  con- 
viction on  16  Geo.  3,  c.  30,  made  the  I3tk  of  July,  was 
appealed  against  to  the  next  Michaelmas  sessions,  and  the 
party  entered  into  a  proper  recognizance,  but  neglected  to 
give  any  notice  of  appeal  conformably  to  the  appeal  clause, 
which  gave  an  appeal  to  the  sessions  next  after  twenty-one 
days  from  the  conviction,  "  the  appellant  giving  six  days' 
notice,"  which  last  words  were  considered  as  imperative, 
and  not  merely  directory.  The  justices  at  the  first  ses- 
sions adjourned  the  appeal,  and,  at  the  following  sessions, 
it  was  dismissed,  on  the  objection  of  want  of  notice. 
Upon  a  rule  for  a  mandamus  to  the  justices,  to  enter  con- 


(h)  R.  v.  Skincoat,  28  L.  J.,  M.C.  (*)  R.  v.  Eelton,  11  Q.  B.  37  ;   17 

224.     See  where  after  adjournment  L.  J.,  M.  C.  70. 

it    is    allowable     to    deliver    fresh  (k)  Bowman  v.  Blyth,  7  E.  &  B. 

grounds  of  appeal,  post,  p.  373.  26,  47  ;  26  L.  J.,  M.  C.  57. 
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tinuances  and  hear  the  appeal,  it  was  held,  that  the  want 
of  notice  was  a  decisive  objection  to  the  first  appeal,  and 
that  the  sessions  had  not  even  authority  to  adjourn  it,  on 
account  of  its  never  having  been  properly  entered ;  for 
the  Court  said,  the  sessions,  having  no  jurisdiction  for 
want  of  notice,  could  not  acquire  to  themselves  a  juris- 
diction by  an  act  of  their  own.  The  power  of  adjourn- 
ment is  only  where  the  sessions  cannot  conveniently  hear 
the  appeal  after  it  has  been  duly  entered  (TO). 

On  the  hearing  of  the  appeal  (n),  the  sessions  can  only  The  hearing. 


(m)  R.  v.  /-/.  Orfordsh.,  1  11.  & 
S.  448. 

(•)  When  the  Court  of  Quarter 
Sessions  is  trying  matters  of  a 
merely  chil  nature  (see  ante,  p. 
109),  quare  if  it  comes  within  sect. 
103  of  17  &  18  Viet.  c.  125  (the 
Common  Law  Procedure  Act,  1854), 
as  "  a  Court  of  Civil  Judicature," 
and  is  therefore  subject  to  the  sec- 
tions, from  19  to  32  inclusive,  of  that 
statute  so  far  as  they  can  be  made 
applicable  (see  Practice  of  Quarter 
Sessions,  by  Leeming  and  Cross,  p. 
268).  These  sections  refer  to  the 
power  of  adjournment,  affirmation 
being  made  instead  of  oath,  party 
discrediting  bis  own  witness,  proof 
of  contradictory  statement  by  ad- 
verse witness,  cross-examination  as 
to  previous  statements  in  writing, 
proof  of  previous  conviction  of  a 
witness,  not  calling  attesting  wit- 
ness, comparison  of  disputed  band- 
writing,  stamping  documents  at  the 
trial,  and  error  on  a  special  case. 

This  question  is  not  so  important 
to  consider  as  it  was,  because  now  the 
following  sections  (3 — 8)  of  28  Viet, 
c.  18,  are  declared  by  its  first  section 
to  be  applicable  to  "  all  courts  of  judi- 
cature, as  well  criminal  as  all  others, 
and  to  all  persons  having  by  law  or 
by  consent  of  parties  authority  to 
hear,  receive  and  examine  evidence." 

"Sect  3.  A  party  producing  a 
witness  shall  not  be  allowed  to  im- 
peach his  credit  by  general  evidence 
of  bad  character,  but  he  may,  in  case 
the  witness  shall  in  the  opinion  of 
the  judge,  prove  adverse,  contradict 


him  by  other  evidence,  or  by  leave 
of  the  judge,  prove  that  he  has  made, 
at  other  times,  a  statement  inconsis- 
tent with  his  present  testimony ;  but 
before  such  last-mentioned  proof 
can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to 
designate  the  particular  occasion, 
must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or 
not  he  has  made  such  statement. 

"  Sect.  4.  If  a  witness  upon  cross- 
examination  as  to  a  former  statement 
made  by  him  relative  to  the  subject 
matter  of  the  indictment  or  proceed- 
ing, and  inconsistent  with  his  pre- 
sent testimony,  does  not  distinctly 
admit  that  he  has  made  such  state- 
ment, proof  may  be  given  that  he 
did  in  fact  make  it ;  but  before  such 
proof  can  be  given,  the  circum- 
stances of  the  supposed  statement, 
sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such 
statement 

"  Sect  5.  A  witness  may  be  cross- 
examined  as  to  previous  statements 
made  by  him  in  writing  or  reduced 
into  writing  relative  to  the  subject 
matter  of  the  indictment  or  proceed- 
ing, without  such  writing  being 
shown  to  him  ;  but  if  it  is  intended 
to  contradict  such  witness  by  the 
writing,  his  attention  must,  before 
such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of 
the  writing  which  are  to  be  used  for 
the  purpose  of  so  contradicting  him  : 
Provided  always,  that  it  shall  be  com- 
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Sessions  can  take  notice  of  the  record  of  conviction  returned  by  the 
conviction  re-  magistrate.  This  was  so  held,  though  the  conviction  so 
turned  by  jus-  fi]ecj  differed,  in  the  name  of  the  informer,  from  the  copy 

tice.  .  . 

delivered  to  the  appellant  at  the  time  of  the  conviction  by 
the  justice's  clerk ;  the  case  was  as  follows : — 

A  conviction  on  48  Geo.  3,  c.  74,  s.  13,  having  been 
appealed  against,  the  magistrate  returned  to  the  sessions 
a  record  of  conviction,  signed  and  sealed  the  5th  June, 
1811,  setting  forth  that  the  appellant  on  such  a  day  was, 
on  the  complaint  of  Isaac  Mann,  convicted,  &c.  It  ap- 
peared on  the  trial  of  the  appeal,  that,  at  the  time  of  the 
conviction,  an  instrument,  bearing  the  same  date,  was 
regularly  signed  and  sealed  by  the  magistrates,  stating 
that  the  defendant,  on  the  same  day,  was,  on  the  com- 
plaint of  W.  Bourne  and  Isaac  Ottley,  convicted,  &c. 
A  copy  of  this  latter  instrument  had  been  delivered  by 
the  justice's  clerk  to  the  defendant,  written  on  the  back 
of  the  information,  which  information  thereby  appeared 
to  be  that  of  Isaac  Mann,  and  not  of  "W.  Bourne  and 
I.  Ottley,  who  were,  in  fact,  the  witnesses,  and  not  the 


petent  for  the  judge  at  any  time 
during  the  trial,  to  require  the  pro- 
duction of  the  writing  for  his  in- 
spection, and  he  may  thereupon 
make  such  use  of  it  for  the  purpose 
of  the  trial  as  he  may  think  fit 

"  Sect.  6.  A  witness  may  be  ques- 
tioned as  to  whether  he  has  been 
convicted  of  any  felony  or  misde- 
meanor, and  upon  being  so  ques- 
tioned, if  he  either  denies  or  does 
not  admit  the  fact,  cr  refuses  to 
answer,  it  shall  be  lawful  for  the 
cross-examining  party  to  prove  such 
conviction  ;  and  a  certificate  con- 
taining the  substance  and  effect 
only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for 
such  offence,  purporting  to  be 
signed  by  the  clerk  of  the  Court, 
or  other  officer  having  the  custody 
of  the  records  of  the  Court  where 
the  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  5s, 


and  no  more  shall  be  demanded  or 
taken),  shall  upon  proof  of  the  iden- 
tity of  the  person,  be  sufficient  evi- 
dence of  the  said  conviction  without 
proof  of  the  signature  or  official 
character  of  the  person  appearing 
to  have  signed  the  same. 

"  Sect.  7.  It  shall  not  be  necessary 
to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which 
attestation  is  not  requisite,  and  such 
instrument  may  be  proved  as  if  there 
was  no  attesting  witness  thereto. 

"  Sect.  8.  Comparison  of  a  dis- 
puted writing  with  any  writing 
proved  to  the  satisfaction  of  the 
judge  to  be  genuine  shall  be  per- 
mitted to  be  made  by  witnesses ; 
and  such  writings  and  the  evidence 
of  witnesses  respecting  the  same 
may  be  submitted  to  the  Court  and 
jury  as  evidence  of  the  genuineness 
or  otherwise  of  the  writing  in  dis- 
pute." 
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informers.  This  copy  was  produced  by  the  appellant  at 
the  sessions,  but  the  Court  refused  to  let  it  be  filed. 
They,  however,  took  notice  of  it  as  a  memorandum  or 
minute  of  the  conviction,  and  ordered  that  which  was 
returned  on  parchment  by  the  magistrate  and  filed  to  be 
quashed,  because  of  its  variance  from  the  above  minute. 
This  order  of  the  sessions  having  been  removed  by  certio- 
rari,  a  rule  was  obtained  for  quashing  it,  which,  in  effect, 
was  to  set  up  again  the  conviction  returned  by  the  magis- 
trates. Upon  argument,  that  rule  was  made  absolute, 
and  the  order  of  sessions  quashed,  the  Court  of  Queen's 
Bench  considering  the  conviction  returned  to  the  sessions 
by  the  magistrate  as  the  only  one  of  which  the  sessions 
could  take  notice,  and  that  consequently  they  had  done 
wrong  in  quashing  it  on  account  of  the  manifest  mistake 
in  the  copy  or  memorandum  produced  by  the  appel- 
lant (o).  It  was  said  by  the  Court  upon  that  occasion, 
that  if  the  justice  had  done  wrong  in  returning  an  im- 
proper conviction  to  the  sessions,  he  would  be  punishable ; 
but  it  clearly  appeared,  that  the  copy  delivered  to  the 
appellant  was  drawn  up  in  the  form  he  received  it  by 
mere  mistake ;  for  it  was  drawn  up  on  the  back  of  the 
information  of  the  very  person  who  was  the  true  informer. 
The  Court  moreover  refused  to  send  the  case  down  again 

D 

to  be  heard  upon  the  merits;  for  the  defendant,  having 
chosen  to  rely  upon  the  formal  objection,  was  concluded 
by  that  election. 

It  seems  to  be  an  universally  admitted  rule,  that,  in  Fresh  evidence 
every  case  of  appeal  to  the  sessions  (  »),  both  parties  are  may  be  £lve" 

:  .  .  on  hearing  of 

at  liberty  to  examine   all  competent  -witnesses  on  their  appeal, 
behalf,  without  regard  to  whether  they  have  been  exa- 

(o)  R.  v.  Allen,  15  East,  333,  346,  ally  present.  There  seems  to  be  no 

ante,  p.  288.  et  seq.  general  rule  upon  this  subject,  the 

(/>)  On  the  hearing  of  appeals  at  question  depending  in  a  great  mea- 

sessions,  it  sometimes  becomes  a  sure  upon  the  practice  of  each  ses- 

question  whether  the  Court  can  pro-  sions  respectively.  In  the  case  of 

ceed  unless  the  appellant  is  person-  an  appeal  against  a  conviction  on 

P.  B  B 
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mined  before  or  not.  Until  the  decision  in  the  case  of 
.R.  v.  The  Commissioners  of  Appeal  in  Matters  of  Ex- 
cise (q),  however,  it  was  considered  doubtful  whether  this 
rule  extended  to  appeals  to  the  commissioners  of  appeals 
in  matters  of  excise,  against  a  conviction  by  the  com- 
missioners of  excise;  but,  after  solemn  argument  and 
deliberation  in  that  case,  the  Court  held  (although  the 
practice  had  been  almost  invariably  otherwise  since  12 
Car.  2,  c.  24),  that  the  commissioners  of  appeal  could  not 
reject  the  testimony  of  witnesses  tendered  for  the  appel- 
lant, upon  appeal  to  them,  on  the  ground  that  such  wit- 
nesses were  not  examined  at  the  original  hearing  (r). 
Now,  however,  by  7  &  8  Geo.  4,  c.  53,  s.  84,  amended 
by  4  &  5  Will.  4,  c.  51,  s.  24  (Excise),  no  witnesses  are 
to  be  examined  on  an  appeal  in  matters  of  excise  except 
those  who  were  examined  before  the  justices,  or  tendered 
for  examination  and  refused  by  them. 

If  the  conviction  or  order  has  not  been  returned  to  the 
sessions,  a  subpoena  duces  tecum  should  be  served  upon 
the  clerk  to  the  justices  by  whom  it  was  made ;  and,  if 
the  order  or  conviction  has  been  served  upon  the  re- 
spondent, it  will  be  advisable  also  to  give  him  a  notice  to 
produce  it.  The  same  course  must  be  adopted  with  regard 
to  other  documents  which  the  parties  require  to  give 
in  evidence  at  the  hearing  (s).  Where  a  witness  served 
with  a  subpoena  duces  tecum  does  not  attend  or  attends  and 

the  Stage  Coach  Act,  50  Geo.  3,c.48,  Stoke- Bliss,  6  Q,.  B.  158;  R.  v.  JJ. 

it  was  resolved,  after  argument,  by  West  Riding  of  Yorksh.,  5  Id.  1)  ;  but, 

the  quarter  sessions  for  the  county  under  such  circumstances,  costs  may 

of  Essex,  that  the  appellant  must  be  be  awarded  to  the  respondent,  12  & 

present  at  the  hearing  of  his  appeal  ;  18  Viet.  c.  45,  s.  6. 

R.  v.  Cracklin,  Mic.  1822,  Ed.     The  (</)  3  M.  &  S.  133.     But  see  R.v. 

like  practice  seems  to  prevail  at  the  Jeffreys,  1  B.  &  C.  604  ;  2  D.  &  R. 

Middlesex   sessions,    and    the    same  860  ;   1  D:  &  R.  Mag.  Ca.  455. 

reason,  which  requires  that  the  ap-  (r)  See  R.  v.  Gamble,  16  M.  &  W. 

pellant  should    be  present,   applies  384,  and  4  Viet.  c.  20,  s.  26,  as  to 

equally  to  the  informer.     If  the  ap-  appealing    in     such    cases    to    the 

pellant  does  not  appear  according  Barons  of  the  Exchequer, 

to  his  notice  and  recognizance,  the  (s)  See  Barker  v.  Davis,  34  L.  J., 

Court  cannot  hear  the  case  (R.  v.  M.  C.  140. 
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refuses  to  produce  the  document  (not  on  the  ground  of 
privilege),  secondary  evidence  cannot  be  given  of  its 
contents,  the  only  remedy  being  to  punish  the  witness 
for  a  contempt  (s). 

Upon  the  hearing  of  appeals,  the  first  step  after  the 
appeal  is  called  on  is,  that  the  appellant  should  prove  his 
notice,  unless  it  be  admitted.  Where  an  appeal  is  called  Sessions  prac 
on  and  then  adjourned  to  the  next  sessions  on  the  appli-  u 
cation  of  the  respondent's  counsel,  he  may,  nevertheless, 
require  proof  of  due  notice  of  appeal  (t) ;  but  where  there 
had  been  a  due  notice,  of  which  (though  not  proved  or 
admitted)  a  copy  was  handed  by  the  respondent's  counsel 
to  the  clerk  of  the  peace  in  order  to  make  out  the  order  of 
respite  which  had  been  obtained,  it  was  held  that  the 
respondent  had  so  acted  on  the  notice  as  to  prevent  him 
from  calling  for  proof  of  it  next  sessions  (w).  The  Court 
of  Quarter  Sessions  would,  however,  be  wrong  to  call  for 
a  notice  of  appeal  to  the  sessions  to  which  the  case  was 
adjourned,  though  they  might  call  for  the  original  one  (ar). 
The  notice  is  the  only  instrument  which  brings  the  appeal 
before  the  quarter  sessions,  and,  if  required  to  be  in 
writing,  it  should  be  accurately  drawn ;  but,  as  has 
already  been  pointed  out,  where  a  statute  requires  reason- 
able notice  to  be  given,  it  does  not  necessarily  mean  that 
the  notice  should  be  in  writing,  but  only  that,  as  to  time 
and  number  of  days,  it  should  be  reasonable  (y\ 

As  soon  as  the  notice  of  appeal  has  been  proved  or 
admitted  the  clerk  of  the  peace  proceeds  to  read  the  con- 
viction which  has  been  returned  by  the  convicting  justices. 
If  any  objections  arise  on  the  face  of  the  conviction,  the  Formal  objec- 
appellant  usually  begins;  and,  if  he  does  so,  he  is  bound 

(*)  R.  v.  Llanfaethly,  2  El.  &  Bl.  Ad.  561 ;  and  remarks  on  it  in  R.  v. 

940  ;  see  R.  v.  Saffron  Hill,  1  Id.  93,  //.  Middlesex,  supra. 

and  Phelps  v.  Prew,  3  El.  &  Bl.  430.  (x)   R.    v.    JJ.    (fest    Riding    of 

(t)   R.  v.  JJ.  Middlesex,   2   Dowl.  Yorksh.,  supra. 

N.  S.  719  ;   R.  v.  JJ.  H'est  Riding  of  (y)   R.  v.  JJ.  Surrey,  5  B.  &  Aid. 

Yorksh.,  5  B.  &  Ad.  667.  539  j  ante,  p.  348. 

(«)  fl.  v.  JJ.  Hertfordsh.,  4  B.  & 

B  B  2 
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Fresh  evi- 
dence. 


Court  may  re- 
gulate its  own 
practice. 


to  state  all  his  objections  thereto  at  once,  in  order  that 
they  may  be  met  on  the  other  side ;  for  it  would  be  end- 
less if  each  objection  were  to  be  discussed  and  decided 
seriatim.  Objections  which  have  been  waived  by  appear- 
ance or  otherwise  at  petty  sessions  cannot  be  taken  at  the 
quarter  sessions  (#)  Should  the  objections  to  the  form  of 
the  conviction  be  overruled,  or  none  be  taken,  in  limine, 
the  respondent  opens  his  case  upon  the  merits,  and  calls 
his  witnesses;  and  he  is  not  confined,  as  we  have  just 
seen,  to  such  witnesses  as  were  examined  below  («).  If 
the  Court  thinks  the  case  thus  opened  and  proved  re- 
quires an  answer,  the  appellant  then  opens  his  case,  and 
calls  his  witnesses,  with  the  like  liberty  of  calling  fresh 
evidence  in  addition  to  what  he  may  have  relied  upon  on 
the  hearing  of  the  information ;  and,  as  soon  as  his  own 
case  is  closed,  the  respondent  has  a  general  reply  upon 
the  whole  case. 

The  Court  of  Quarter  Sessions,  however,  may  regulate 
its  own  practice  with  regard  to  the  hearing  of  appeals, 
and  if  such  practice  be  clearly  shown  to  have  been 
adopted,  the  Court  will  not  interfere  with  their  discretion 
in  this  respect  unless  it  be  manifestly  unjust  (6). 


(*)  R.  v.  //.  Wilts,  12  A.  &  E. 
739;  R.  v.  Berry ,  28  L.  J.,  M.  C. 
86,  90. 

(a)  If   the  respondent  does  not 
appear  in  support  of  the  conviction, 
it  may  be  quashed  at  once  with  costs 
after  service  of  notice  of  appeal  has 
been  proved  ;   R.  v.   Purdey,  34  L. 
J.,  M.  C.  4;  5N.  R.  76. 

(b)  R.    v.  JJ.  Derby sh.,  16   Jur. 
1071  ;  22  L.  J.,  M.  C.  31,  S.  C. ;  R, 
v.  JJ.  Mbntgomerysli.,  3  D.  &  L.  1 19  ; 
14  L.  J.,  M.  C.  142  ;  R.  v.  JJ.  War- 
wicksh.,  6  Q.  B.  750 ;  14  L.  J.,  M.  C. 
39;  R.  v.   JJ.   Surrey,   18  Id.    175. 
The  following  is  the  rule  of  practice 
adopted  on  the  trial  of  appeals   at 
the    quarter    sessions    for    Stafford- 
shire :  —  In    all    cases    the    party, 
whether    respondent    or    appellant, 
who  is  called  upon   to  begin   is  at 
liberty  to  open  his  case  by  stating 


the  general  nature  or  outline  of  it, 
and  then  to  give  his  evidence, — at 
the  close  of  which,  the  opposite 
party  is,  in  like  manner,  at  liberty 
to  state  the  general  nature  or  out- 
line of  the  case  about  to  be  proved 
by  him  :  at  the  close  of  the  evidence 
on  both  sides,  the  counsel  on  each 
side  address  the  Court  once  on  the 
whole  case,  the  party  whose  evi- 
dence was  first  given  having  the 
last  speech.  If  evidence  is  only 
given  on  one  side,  the  counsel  on 
that  side  addresses  the  court  at  the 
close  of  it,  and  then  the  counsel  on 
the  other  side.  The  respondent 
party  begins  in  all  cases  except 
where  the  affirmative  of  all  the 
issues  raised  lies  upon  the  appel- 
lant, in  which  case  the  appellant 
begins. 
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The  Court  of  Quarter  Sessions,  on  appeal,  will  take  Judicial  notice 

•     T    -   i  ,•  r    ±i  '         1      !•    '   •  c         of  petty  ses- 

judicial  notice  of  the  petty  sessional  divisions  01  a  sionaldivi- 
county(c).  The  General  and  Quarter  Sessions  Pro-  sions- 
cedure  Act,  12  &  13  Viet.  c.  45,  s.  3(rf),  after  reciting  Grounds  of 
that  a  statement  of  the  grounds  of  appeal,  when  required 
by  statute,  is  for  the  purpose  of  enabling  the  party  re- 
ceiving it  to  inquire  into  the  subject  of  such  statement, 
and,  if  need  be,  to  prepare  for  trial,  enacts  that  upon  the 
hearing  of  any  appeal,  no  objection  on  account  of  any 
defect  in  the  form  of  setting  forth  any  ground  of  appeal 
shall  be  allowed,  and  no  objection  to  the  receipt  of  legal 
evidence  offered  in  support  of  any  ground  of  appeal  shall 
prevail,  unless  the  Court  shall  be  of  opinion  that  such 
ground  of  appeal  is  so  imperfectly  or  incorrectly  set  forth 
as  to  be  insufficient  to  enable  the  party  receiving  the 
same  to  inquire  into  the  subject  of  such  statement,  and 
to  prepare  for  trial ;  and  if  the  Court  is  of  opinion  that  Amendment  of 
any  objection  to  any  ground  of  appeal,  or  the  reception 
of  evidence  in  support  thereof,  ought  to  prevail,  it  may 
amend  such  ground  of  appeal  on  such  terms,  as  to  pay- 
ment of  costs  and  postponing  the  trial,  as  shall  appear 
just  and  reasonable.  Provision  is  also  made  for  the 
payment  of  costs  in  the  event  of  the  grounds  of  appeal 
being  frivolous,  or  a  frivolous  appeal  being  brought  and 
abandoned  (e}. 

In  some  cases,  fresh  grounds  of  appeal  may  be  de- 
livered after  an  adjournment,  even  although  the  adjourn- 
ment may  have  been  at  the  instance  of  the  appellant  (/). 

The  f  th  section,  as  we  have  seen  (</),  after  reciting  that  Amendment  of 
in  many  cases  orders  or  judgments  have,  on  appeal  or 
removal   by   certiorari,  been  quashed  or  set  aside  upon  on  appeal, 
objections  to  the  form  of  the  order  of  judgment,  irrespec- 


(c)  R.  v.  irhiltles,  13  Q.  B.  248.  28  L.  J.,  M.  C.  110;  see  also  R.  v. 

(d  )  This  act  is  set  forth  at  length  JJ.  Derbysh.,  6  A.  &  E.  912,  n.  (6) ; 

in  the  Appendix.  R.  v.  Arlecdon,  11  A.  &  E.  87. 
(e)  Sect.  4,  post,  p.  382.  (g)' Ante,  p.  292. 

(/)  R,  v.  Kendal,  1  El.  &  El.  492  ; 
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tive  of  the  truth  and  merits  of  the  matters  in  question, 
enacts,  that  if  upon  the  trial  of  any  appeal  against  any 
order  or  judgment  given  by  any  justice,  or  upon  the  return 
to  any  certiorari,  any  objection  shall  be  made  on  account 
of  any  omission  or  mistake  in  the  drawing  up  of  such  order 
or  judgment,  and  it  shall  be  shown  to  the  satisfaction  of 
the  Court  that  sufficient  grounds  were  in  proof  before  the 
justices  making  such  order  or  giving  such  judgment  to 
have  authorized  the  drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for  the  Court,  upon 
such  terms  as  to  payment  of  costs  as  it  shall  think  fit,  to 
amend  such  order  and  judgment.  The  decision  of  ses- 
sions is  to  be  final  as  to  the  sufficiency  of  the  statement 
of  grounds  of  appeal,  and  the  amending  or  refusing  to 
amend  orders  or  judgments,  or  the  statement  of  grounds 
of  appeal,  is  not  to  be  reviewed  in  any  Court  by  certio- 
rari,  mandamus  or  otherwise  (A). 

It  will  be  observed,  that  the  enacting  part  of  the 
above  section,  relating  to  amendments  of  orders  and 
judgments,  is  larger  than  the  recital,  which  points  only 
to  defects  in  form ;  but  as  the  preamble  cannot  control 
the  enacting  part  where  it  is  expressed  in  unambiguous 
terms,  it  seems  that  the  section  will  apply  to  all  omissions 

(h)  Sect.  9.    R.  v.  Llangenny,  4  B.  serting    "Guardians"    for    "Over- 

&S.  311;   32L.  J.,  M.  C.  265;  R.  v.  seers;"    R.  v.  Liverpool,  2  El.  &  El. 

Ruyton,  1  B.  &  S.  534;   30  L.  J.,  687;    29   L.  J.,    M.   C,    137;    see 

M.  C.  229.     Similar  provisions  have  also  R.  v.  Amlwch,  4  B.  &  C.  757; 

been  enacted  with  regard  to  orders  R.  v.  Bingley,  4B.  &  Ad.  567,  n.;  R. 

of  removal,    11   &    12    Viet.  c.  31,  v.  Carmarlhensh.,  Id.  563.    An  order 

ss.  4,  6,  and  orders  in  lunacy  matters,  of  affiliation  omitted   to  state  that 

16  &   17  Viet.  c.  97,  ss.  112,  113.  the    father's  residence   was   within 

Under  the  former  of  these  statutes  it  the  petty  sessional  division,  but  the 

has  been  held  that  an  entirely  new  summons  alleged  this  fact,  and  on  a 

ground  of  removal  may  be  added,  R.  certiorari   to    quash    the   order,   the 

V.  Llangenny,  supra;  and  the  words  Court  allowed  it  to  be  amended  in 

"Justices  for  the  Borough  "  may  be  this  respect ;    R.  v.  Higham,  7  El.  & 

altered  into  "Justices  in  and  for  the  Bl.  557  ;  26  L.  J.,  M.  C.  116.     A 

Borough;"  R.  v.  Hellingley,  1  El.  &  certificate  ordering  the  diversion  of 

El.  749;  28L.  J.,  M.  C.  1H7.    Under  a  highway,  and  the  stopping  up  of 

the  latter  statute(16  &  17  Vict.c.  97),  several   others,  maybe  quashed  as 

it  was  held  that,  on  appeal  by  over-  to  the  diversion,  and  confirmed  as 

seers  against  an  order  of  settlement  to  the  stopping  up  ;  R.  v.  Midgley, 

of  a  lunatic  pauper,  there  was  no  33  L.  J.,  M.  C.  188. 
power  to  amend  the  order  by  in- 
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or  mistakes  in  the  drawing  up  of  the  order  or  judgment, 
whether  it  be  matter  of  substance  or  of  form  only(i). 
Although  the  question  has  not  jet  been  decided,  the  better 
opinion  seems  to  be  that  a  conviction  is  included  in  the 
above  words  "  order  or  judgment"  (k). 

The  justices  at  sessions  may,  it  seems,  alter  their  judg-  Altering  judg- 
ment during  the  continuance  of  the  sessions  (/).  session"/  ' 

If  the  sessions  decide  upon  an  appeal,  though  erro-  Decision  of 
rieously,  the  Court  of  Queen's  Bench  has  no  jurisdiction  ^jj™5  tch°onugh 


to  review  their  judgment,  except  on  a  case  sent  up  for  its  erroneous 

.  ..  ,,  ,  ,  i  unless  a  case 

consideration  ;  and  therefore,  where  the  sessions,  having  res€rved. 
heard  the  witnesses  for  the  appellant,  had  refused  to  hear 
those  for  the  respondent,  on  the  ground  that  their  testi- 
mony had  been  prefaced  by  observations  on  the  part  of 
the  advocate,  and  that  he  had  rested  his  case  on  his 
argument  as  to  the  insufficiency  of  the  case  proved  on  the 
other  side,  the  Court  refused  to  grant  a  mandamus  to 
rehear  the  appeal  (w).  On  that  occasion,  Bailey,  J., 
said  —  "  There  is  no  instance,  I  believe,  which  can  be 
found,  where  this  Court  have  interfered,  by  mandamus,  to 
direct  the  justices  to  rehear  an  appeal  which  they  have 

(i)  See  the  note  to  this  section  by  705.     By  21  &  22  Viet.  c.  71,  s.  12, 

Mr.  Foot,  in  his  useful  edition  of  the  sentences  of  Courts  of  Quarter  Ses- 

act,  p.  28.  sions  are  to  take  effect  from  the  time 

(*)  See  Mr.  Foot's  edition  of  the  of  the  same  being  pronounced  unless 

act,   p.  25,  n.     He  cites  5  Geo.  2,  the  Court  otherwise  directs. 
c.  19,  which  mentions  only  "judg-  (m)  R.  v.  JJ.  Carnarvon,  4  B.  & 

ments    or    orders,"    but  which    has  Aid.  86.   In  R.  v.  Harrington,  Middle 

been   held   to   include    convictions,  Quarter,  4  El.  &  Bl.  780  ;  24  L.  J.. 

and  is  of  opinion   that   the  above  M.  C.  98,  it  was  decided  that  an 

section  will  include    convictions  as  order  of  removal  unappealed  against 

well  as  orders,  or,    at  any  rate,  so  or  confirmed  on  appeal  was  conclu- 

much    of    the    conviction    as    can  sive,  not  only  as  to  the  parts  directly 

fairly  come  within  the  word  "judg-  decided,  but  as  to  those   facts  also 

ment,"  —  which,  as  we  have  seen,  that  were  mentioned  in  the  order, 

ante,  p.   250,  consists  of  the  adju-  and  were  necessary  steps  to  the  de- 

dication and  the  award  of  punish-  cision  of  the  settlement.     The  con- 

rnent.      Convictions    are   expressly  firmation   of  an  order  by   sessions, 

excluded  from  the  above  act  in  two  subject  to  a  case,   leaves   the  order 

instances,  —  first,  as  regards  notices  exactly  as  it  was  before  the  confir- 

of  appeal  (s.   2),  and    secondly,  as  mation  ;  R.  v.  JJ.  Pembrokesh.,  2  B. 

regards    references    to     arbitration  &  Ad.  391  ;  Kendall  v.    Wilkinson,  4 

(s.  12).  El.  &  Bl.  6SO  ;  24  L.  J.,  M.  C.  89, 

(/)  R.  v.  JJ.  Leice&tersh.,  1  M.  &  S.  C. 
S.  442  ;  R.   v.  JJ.  Yorksh.,  2  Q.  B. 
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once  already  heard.  In  this  case,  they  entered  into  the 
consideration  of  this  appeal,  and,  after  having  heard  it, 
they  have  decided  that  the  respondents  ought  not  to  be 
allowed  to  call  witnesses  in  reply.  It  is  possible  that,  in 
that  decision,  they  may  have  been  wrong;  but  it  seems 
to  me,  that  we  are  not  at  liberty  to  enter  into  that  ques- 
tion, as  no  case  has  been  sent  up  for  our  consideration. 
If  we  were  to  do  so,  we  should  constitute  this  Court  a 
court  of  appeal  from  the  quarter  sessions,  and  we  should 
have  applications  continually  made  to  us  to  overturn  their 
determinations,  on  the  ground  of  the  improper  reception 
or  rejection  of  evidence,  and  be  called  upon  to  review 
their  judgment,  although  no  case  has  been  sent  to  us  for 
that  purpose.  It  is  the  duty  of  the  sessions  to  hear  and 
decide ;  and,  if  they  entertain  any  doubts,  to  submit  them 
to  this  Court;  but  where  they  do  not  desire  our  inter- 
ference, we  have  no  jurisdiction."  Holroyd,  J. — "  If  it 
had  appeared  in  this  case,  that  the  sessions  had  heard  one 
side,  and  had  altogether  refused  to  hear  the  other,  I 
should  have  thought  it  the  same  as  if  the  case  had  not 
been  heard  at  all,  and  I  should  have  been  of  opinion  that 
this  mandamus  ought  to  issue ;  but,  in  this  case,  it  appears 
to  me  that  this  was  merely  a  question  as  to  the  practice 
of  the  sessions,  who  have  determined  that  the  evidence 
tendered  ought  not  to  have  been  introduced  with  obser- 
vations on  the  part  of  the  advocate.  I  think,  therefore, 
that  this  Court  has  no  jurisdiction  to  interfere  in  such  a 
case"  (re). 

Where  the  sessions  on  an  appeal  decide  upon  a  point 
preliminary  to  the  whole  case,  or  to  the  reception  of  a 
particular  piece  of  evidence,  that  they  will  not  hear  the 
case  further,  their  decision  is  conclusive,  if  the  point  in- 
volve matter  of  fact  only;  it  is  otherwise  if  it  raise  a 
question  which  the  Court  can  perceive  to  be  one  of  law, 

(n)  See  1  Chit.  Rep.  164 ;  R.  v.  Monmouth,  7  D.  &  R.  334 ;  3  D.  & 
Farringdon,  4  D.  &  R.  735  ;  2  D.  &  R.  Mag.  Ca.  410;  4  B.  &  C.  844, 
R.  Mag.  Ca.  365,  S.  C. ;  R.  v.  //.  S.  C. 
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or  a  mixed  question  of  fact  and  law,  as  whether  sufficient 
search  has  been  made  for  an  original  document  to  let  in 
secondary  evidence  of  its  contents  (o).  The  question, 
whether  the  statement  of  the  grounds  of  appeal  is  suffi- 
ciently specific  is  of  the  former  kind,  and  therefore  for  the 
sessions  to  determine  (  p],  and  it  is  now  expressly  enacted 
by  sect.  9  of  12  &  13  Viet.  c.  45,  that  the  decision  of  the 
Court  of  General  or  Quarter  Sessions,  upon  the  hearing 
of  any  appeal  as  to  the  sufficiency  of  the  statement  of  any 
ground  of  appeal,  and  as  to  the  amending  or  refusing 
to  amend  any  order  or  judgment  of  justices  appealed 
against,  or  the  statement  of  any  ground  of  appeal,  and 
as  to  the  substitution  of  any  new  recognizance,  shall 
be  final,  and  shall  not  be  liable  to  be  reviewed  in  any 
Court  by  means  of  a  writ  of  certiorari  or  mandamus,  or 
otherwise. 

By  the  llth  section  of  12  &  13  Yict.  c.  45,  it  is  enacted  Power  to  state 
that  at  any  time  after  notice  given  of  appeal  to  any  Court  ^thouTeo^ng 
of  General  or  Quarter  Sessions  against  "  any  judgment,  to  the  sessions 
order,  rate  or  other  matter  "(9),  (except  an  order  in  bas-  p 
tardy,  or  a  proceeding  under  any  of  the  statutes  relating 
to  the  revenue  of  excise  or  customs,  stamps,  taxes  or  post 
office,)  for  which  the  remedy  is  by  such  appeal,  it  shall  be 
lawful  for  the  parties,  by  consent  and  by  order  of  any  judge 
of  one  of  the  Superior  Courts  of  Common  Law,  to  state 
the  facts  of  the  case  in  the  form  of  a  special  case  for  the 
opinion  of  such  Superior  Court,  and  to  agree  that  a  judg- 

(o)  R.  v.  JJ.  Hinckley,  3  B.  &  S.  19  L.  J.,  M.  C.  130  (Bail  Court); 

885  ;    32  L.  J.,   M.  C.   1,58.      The  Re  Pratt,  7  A.  &  E.  27  ;  R.  v.  Eyre, 

question  in  such  cases  is  "  whether  7  El.  &  Bl.  619  ;  26  L.  J.,  M.  C.  14 ; 

there    was   reasonable    evidence    to  and  ante,  p.  372. 

satisfy  the   sessions  that   the  docu-  (q)  See  ante,  p.  374,  n.  (k).    This 

ment  was  lost;"  per  Blackburn,  J.,  section  contains  the  additional  words 

Id.  p.  160.  "  or   other   matter,"    which    means 

( p)  R.  v.  JJ.    Kesteven,  3  Q.   B.  other  matter  ejusdem  generis  as  the 

810;    overruling   R.  v.  JJ.  Carnar-  matters    preceding    it.      See    R.  v. 

vonsh.,  2   Q.   B.  32o ;  and   R.  v.  JJ.  James,    1    East,   303,   n.  ;    Sandiman 

West  Riding,   Id.  331.     See  also  R.  v.    Breach,  7  B.   &  C.  100;  Kitchen 

v.  Pearcy,   17  Q.   B.   902;   16  Jur.  v.  Shaw,  6  A.  &  E.  729;  Ex  parle 

193;   21  L.  J.,  M.  C.  129,  S.  C.;  R.  Strong,   3   Com.  L.   Rep.  76  (Bail 

v.  JJ.  Cambridgesh.,  1  L.  M.&  P.  4  ;  Court). 
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Reference  to 
arbitration. 


Sessions  not 
bound  to  give 
reasons  or 
make  special 
entries. 

Practice  of  ses- 
sions con- 
clusive unless 
manifestly  un- 
just. 


ment  in  conformity  with  its  decision,  and  for  such  costs  as 
such  Court  shall  adjudge  (r),  may  be  entered  on  motion  by 
either  party  at  the  sessions  next  or  next  but  one  after  the 
decision  shall  have  been  given ;  and  the  judgment  is  to 
have  the  same  effect  as  if  it  had  been  given  by  Court  of 
General  or  Quarter  Sessions  upon  an  appeal  duly  entered 
and  continued  (s).  The  recognizances  entered  into  for  the 
prosecution  and  trial  of  the  appeal  are  not  to  be  deemed 
forfeited  by  the  agreement  for  the  special  case  (t). 

Provision  is  also  made  for  referring  to  arbitration  dis- 
putes for  which  the  remedy  has  been  by  appeal  to  quarter 
sessions,  and  such  reference  may  be  by  order  of  a  judge  of 
the  Court  of  Queen's  Bench,  or  by  order  of  the  Court  of 
Sessions  (M). 

This  class  of  provisions,  however,  does  not  apply  to 
summary  convictions,  orders  in  bastardy,  or  to  proceed- 
ings under  any  of  the  statutes  relating  to  the  excise  or 
customs,  stamps,  taxes  or  post  office. 

The  Court  of  Queen's  Bench  has  no  authority  to 
compel  the  sessions,  by  mandamus,  to  give  their  reasons  for 
their  judgment,  or  make  any  special  entries  on  their 
records (x).  Neither,  as  we  have  seen,  will  the  Court 
interfere  with  the  practice  of  the  sessions,  unless  it  appears 
to  be  manifestly  wrong  or  unjust  (y). 


(r)  The  practice  is  to  give  costs 
as  between  party  and  party  ;  Earl 
of  Clarendon  v.  Rector  of  St.  James, 
Westminster,  10  C.  B.  806  ;  20  L.  J., 
M.  C.  213. 

(s)  Mr.  Foot  suggests  that  this 
section  will  operate  as  a  partial 
repeal  in  this  respect  of  those  sta- 
tutes which  take  away  the  certiorari. 
See  his  edition  of  the  act,  p.  41, 
n.  (k)  ;  see  post,  Certiorari,  and  R.  v. 
JJ.  Middlesex,  8  D.  &  R.  117  ;  and 
as  to  the  practice  on  the  argument 
of  such  special  case,  see  //.  Bed- 
fordsh.  v.  St.  Paul's  (Bedfordsh.),  7 
Ex.  650  ;  21  L.  J.,  M.  C.  228,  S.  C. 

(t)  Sect  16. 

(«)  Sects.    12—16.      These   sec- 


tion will  be  found  at  length  in  the 
Appendix.  If  the  order  of  reference 
be  silent  as  to  the  costs  of  the  arbi- 
tration, the  subsequent  sessions  at 
which  the  award  is  entered,  as  the 
judgment  of  the  Court,  have  no 
power  to  order  either  party  to  pay 
the  costs  of  the  reference  ;  R.  v.  JJ. 
West  Riding,  34  L.  J.,  M.  C.  142. 

(x)  R.  v.  JJ.  Devon,  I  Chit.  Rep. 
34,  164;  and  R.  v.JJ.  Worcestersh., 
Id.  649  ;  see  Ex  parte  Morgan,  2 
Chit.  250  ;  R.  v.  Fluckwold,  Id.  251  ; 
R.  v.  JJ.  Wills,  Id.  257. 

(y)  R.  v.  //.  Essex,  2  Chit.  385. 
See  R.  v.  JJ.  Bucks,  6  D.  &  R.  142; 
3  D.  &  R.  Mag.  Ca.  23;  ante,  p. 
374. 
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In  /?.  v.  Justices  of  Cambridgeshire  (z),  where  the  de- 
fendant had  been  convicted  of  forcibly  passing  a  turnpike- 
gate  without  paying  tolls,  the  sessions,  on  appeal,  rejected 
evidence  to  show  that  the  gate  had  been  unlawfully 
erected ;  and  the  Court  of  Queen's  Bench  refused  a  man- 
damus to  compel  the  sessions  to  receive  such  evidence,  the 
admissibility  of  it  being  exclusively  a  question  for  the 
justices.  The  Court  also  refused  to  issue  a  mandamus  to 
the  sessions  to  hear  an  original  complaint  touching  the 
conduct  of  the  trustees  in  the  erection  of  the  gate,  after  a 
lapse  of  twenty-six  years  from  the  time  when  it  was 
erected,  leaving  the  party  to  proceed  by  indictment  for 
the  nuisance,  or  by  an  action  of  trespass,  if  his  passage 
was  obstructed  (a). 

And  although,  under  circumstances,  the  Court  of 
Queen's  Bench  may  grant  a  mandamus  to  the  sessions  to 
state  a  case,  yet  it  will  not,  if  it  be  clear  that  the  pro- 
ceedings can  lead  to  no  result ;  as  where  the  sessions  in- 
sisted upon  the  insertion  of  a  fact,  which  would  be  fatal  to 
the  party  requiring  the  case  (b).  The  sessions  will  not  be 
compelled  to  grant  a  case,  that  being  a  matter  purely  for 
their  discretion  (c). 

The  power  of  the  sessions  to  award  costs,  on  determining  Costs  on  ap- 
the   appeal,  depended   upon  the    statutes   by  which  the  pea 
appeal  was  directed,  many  of  which  expressly  conferred 
such  power (C?).     But  otherwise  it  was  not  incidental  to 
their  jurisdiction. 

Now,  however,  by  12  &  13  Viet.  c.  45,  s.  5,  upon  any 
appeal,  the  Court  may  order  the  party  (e)  against  whom 

(:)  1  D.  &  R.  325;   1  D.  &  R.  (d)  See  10  Anne,c.l6,  s.  9;  c.  19, 

Mag.  Ca.  86.  s.  120:   11  Geo.  2,  c.  19,  s.  5.     See 

(a)  As  to  commanding  an  act  to  Appendix,  tit. "  Rent ;"  order  on  11 
be    done   nunc  pro    tune,   see  R.  v.  Geo.  2,  c.  19,  confirmed  with  costs. 
Mayor,   Sfc.,  Rochester,   7   E.    &    B.  As  to  the  power  of  sessions  to  allow 
910;  27    L.    J.,    Q.    B.   45;    R.   v.  costs  in  prosecutions  of  vagrants,  see 
Korih  Bierley,  El.   Bl.   &   El.  519;  5  Geo.  4,  c.  83;  and  Reg  v.  Smith, 
27  L.  J.,  M.  C.  275,  277-  infra. 

(b)  R.  v.  JJ.  Pembroke,  2  B.  &  Ad.  (e)  This  means  the  informant  or 
391.  defendant,  although  the  justices  may 

(c)  Ex  parte  Inhabitants  of  Jar  i  in,  be  the  formal  parties  to  the  appeal ; 
9  Dowl.  120.  R.v.  Smith,  29  L.  J.,  M.  C.  216;  R.  v. 
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the  same  shall  be  decided  to  pay  to  the  other  party  ( /) 
such  costs  as  appear  just  and  reasonable.  They  are  to  be 
recovered  in  the  manner  pointed  out  by  s.  27  of  11  &  12 
Viet.  c.  43  (g\  whereby,  if  the  statute  give  costs  and  the 
sessions  order  them,  the  order  must  direct  them  to  be  paid 
to  the  clerk  of  the  peace  (h),  to  be  by  him  paid  over  to  the 
party  entitled  to  them,  and  must  state  within  what  time 
they  shall  be  paid.  If  they  are  not  paid  within  that  time, 
whether  the  party  is  or  is  not  bound  by  any  recognizance 
conditioned  to  pay  them  (t),  the  clerk  of  the  peace  or  his 
deputy,  upon  application  of  the  party  entitled  to  the  costs, 
or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee 
of  one  shilling,  is  to  grant  a  certificate  (/e)  that  the  costs 
have  not  been  paid,  and  upon  production  thereof  to  any 
justice  for  the  same  county  or  place  a  warrant  of  distress 
may  issue,  and  in  default  of  distress  a  warrant  of  commit- 
ment for  any  time  not  exceeding  three  calendar  months, 
unless  such  costs,  together  with  the  costs  of  the  distress 
and  of  the  commitment  and  conveying  to  prison  (if  or- 
dered), shall  be  sooner  paid.  A  mistake  in  ordering  costs 
to  be  paid  directly  to  the  party  to  the  appeal,  instead  of 
to  the  clerk  of  the  peace,  was  held  not  to  be  a  defect  of 

JJ.   Hants,   1   B.  &  Ad.  659;  and  5  El.  &  Bl.  489;  Uur.,  N.  S.  1017  ; 

although    the    informant    may    not  25  L.  J.,  M.  C.  1. 
appear  in    support  of    the   convic-  (i)  The   5th  section  of  12   &    13 

tion  ;  R.  v.  Purdey,  34  L.  J.,  M.  C.  Viet.    c.    45,    includes    appeals   in 

4  ;  5  N.  R.  76.  which    the    appellant   has   entered 

(/)  Notwithstanding  these  words  into  recognizances  to  pay  costs,  and 

the  order  should  direct  the  costs  to  a  distress  warrant  may  issue  for  them 

be  paid  to  the  clerk  of  the  peace,  to  on  the  certificate  of  the  clerk  of  the 

be  handed  over  by  him  to  the  other  peace    that    they   remain    unpaid  ; 

party ;    Gay  v.  Mathews,   33   L.  J.,  Freeman  v.   Read,   9  C.    B.,    N.    S. 

M.  C.  14.  301  ;  SOL.  J.,  M.  C.  123.     The  act 

(g)  See  R.  v.  Huntley,  3  El.  &  Bl.  applies  to  the  allowance  of  the  ac- 

172;  18  Jur. 745,  S.  C'.;  R.  v.  Hellier,  counts  of  a  surveyor  of  highways  ; 

17  Q.  B.  229.  R.  v.  Padwir.lt,  8  El.  &  Bl.  704;   27 

(h)  See  Gay  v.  Matthews,  4  B.  &  L.  J.,  M.  C.  113.     It  does  not  apply 

S.  425,  440 ;    32  L.  J.,   M.  C.  58,  to  the  Crown  ;    1L  v.  Beadle,  7  E.  & 

affirmed  in  error,  33  Id.  14;  R.  v.  B.  492  ;  26  L.  J.,  M.  C.  111.    See 

Hellier,    17  Q.   B.   229,    and   R.    v.  Moore  v.  Smith,  1  El.  &  El.  597  ;  28 

Huntley,  3  El.  &  Bl.  172;    18  Jur.  L.  J.,  M.  C.    126,  as  to  difference 

745  ;  23  L.  J.,    M.  C.  106,  S.  C.;  between  this  Act  and  20  &  21  Viet. 

R.  v.  Binney,  El.  &   Bl.  810  ;  22  L.  c.  43. 
J.,  M.  C.  127,  S.  C. ;  R.  v.  JJ.  Ely,  (k)  See  form,  Appendix. 
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jurisdiction  but  merely  erroneous  procedure,  and  the  Court 
refused  to  set  it  aside,  the  act  under  which  it  had  been 
made  having  taken  away  the  certiorari(fy. 

It  will  be  observed  that  the  above  section  uses  the 
word  decided  ;  and  where  an  appeal  against  a  poor-rate  was 
entered  at  the  Midsummer  sessions,  and  respited  until  the 
Michaelmas  sessions,  and  then  further  respited  at  the  in- 
stance of  the  appellant  till  the  Epiphany  sessions,  four 
days  previously  to  which  the  respondents  gave  notice  that 
they  would  not  oppose  the  appeal,  and  the  appeal  was 
accordingly  allowed  without  opposition :  it  was  held,  that 
the  appellant  was  entitled  to  costs,  as  upon  an  appeal 
which  had  been  "  heard  and  determined  "  within  the  mean- 
ing of  17  Geo.  3,  c.  38,  s.  4(m). 

Where,  however,  the  appellant  against  a  conviction, 
after  giving  notice  of  appeal  and  entering  into  a  recog- 
nizance, countermanded  his  notice,  it  was  held  that  the 
respondents  were  not  entitled  to  enter  the  appeal  and  pro- 
ceed with  it  for  the  purpose  of  getting  the  conviction 
affirmed;  it  was  also  held  that  there  was  no  power  in 
such  a  case  to  award  costs,  although  the  statute  (17  Geo. 
3,  c.  3,  s.  20)  requires  the  sessions,  on  proof  of  notice  of 
appeal,  "  to  hear  and  determine  the  matter,"  and  to  award 
costs,  the  costs  being  merely  ancillary  to  the  appeal. 
Under  such  circumstances  the  recognizances  may  be 
estreated,  and  it  seems  that  the  magistrates  may  proceed 
to  enforce  the  conviction,  as  if  no  notice  of  appeal  had 
been  given  (n). 

The  exact  interpretation  of  this  word  decided  would, 
however,  seem  to  be  of  small  moment,  because  taking  this 


(/)  R.  v.  Binney,  1  El.  &  Bl.  810.  to  costs  occasioned  by  it;  see 

(m)  R.  v.  Cawston,  4  D.  &  R.  445  ;  Bradskaw  v.  Vaughton,  8  C.  B., 

2  D.  &  R.  Mag.  Ca.  269.  N.  S.  103;  30  L.  J.,  C.  P.  93. 

(n)  R.  v.  Recorder  of  Bolton,  2  D.  See  as  to  abandonment  of  orders  of 

&  L.  510;  see  12  &   13  Viet.  c.  45,  removal  under  11  &  12  Viet.  c.  31, 

s.  6.     It  appears   that  a  prosecutor  s.  8,  R.  v.  St.  Michael's,  Pembroke, 

cannot   abandon    a    conviction,    so  16  Jur.  87. 

as  to  defeat  the   appellant's  claim 
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section  together  with  the  next  (which  enacts,  that  in  order 
to  pi-event  frivolous  appeals  upon  proof  of  notice  being 
given  the  Court  may  give  costs,  though  the  appeal  be  not 
prosecuted  or  entered)  it  appears  that  the  legislature  in- 
tended to  include  all  cases  (o);  and  therefore  under  one 
section  or  the  other  the  Court  will  have  power  to  grant 
costs.  In  discussing  the  form  of  notice  we  showed  that 
the  naming  the  wrong  sessions  would  be  immaterial,  if  not 
calculated  to  mislead  ;  and  we  may  now  further  point  out 
that  in  such  a  case  if  the  appeal  be  abandoned,  the  right 
sessions  may  grant  costs  under  s.  6(p).  In  addition  to 
this,  as  we  have  already  seen,  the  Court  has  power  by 
s.  4  to  order  the  appellant  to  pay  the  whole  or  part  of  the 
costs  incurred  in  disputing  frivolous  and  vexatious  grounds 
of  appeal. 

The  Court  of  Quarter  Sessions  cannot  delegate  their 
Authority,  but  must  themselves  tax  the  costs  during  their 
sitting,  and  specify  in  their  order  the  amount  of  costs  to 
be  paid.  They  cannot  order  a  party  to  pay  costs  to  be 
taxed  by  the  clerk  of  the  peace,  but  they  may  direct  him 
to  tax  the  costs  in  their  aid,  and,  adopting  his  taxation  as 
their  own  act,  insert  the  amount  in  their  order  (q),  pro- 
vided all  this  be  done  before  the  end  of  the  sessions  (r),  or 
in  case  of  an  adjournment  on  the  adjournment  day  (s)  ; 
but  by  consent  the  costs  may  be  taxed  after  the  sessions  at 
which  judgment  was  given  (£). 


(o)  Per  Crompton,  J.,  in  R.  v. 
Padwick,  8  Kl.  &  Bl.  704 ;  27  L.  J., 
M.  C.  113,  where  a  dismissal  on  the 
ground  of  want  of  jurisdiction  was 
held  to  be  a  decision  within  sect.  5. 

(  p)  R.  v.  Recorder  of  Leeds,  30  L. 
J.,  M.  C.  86. 

(q)  Per  Cur.  in  SeUwoodv.  Mount, 
I  Q.  B.  726,  735  :  Freeman  v.  Read, 
9  C.  B.,  N.  S.  301  ;  30  L.  J.,  M.  C. 
125.  See  R.  v.  JJ.  Elu,  5  El.  &  Bl. 
489;  1  Jur.,  N.  S.  1017;  25  L.  J., 
M.  C.  1  ;  2  Chit.  Stat.,  by  Wels.  & 
Beav.,  pp.  430,  n.  (a),  and  432, 


n.  (a) ;  R.  v.  Little  Hatfield,  Q.  B., 
Jan.  15th,  1856.  See  ante,  p.  284, 
n.  (x),  as  to  a  blank  being  left  for  the 
costs. 

(r)  Freeman  v.  Read,  9  C.  B.,  N. 
S.  301  :  30  L.  J.,  M.  C.  125. 

(*)  R  v.  JJ.  Hampsh.,  33  L.  J., 
M.  C.  104. 

(0  Freeman  v.  Read,  9  C.  B.,  N. 
S.  301  ;  30  L.  J.,  M.  C.  125;  Ex 
parte  Shrevjsbury  and  Hereford  Rail- 
way Company,  19  J.  P.  274;  25  L. 
T.  65,  S.  C. 
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AVhere  an  order  was  confirmed  subject  to  a  case,  no- 
thing being  said  about  costs,  and  afterwards  the  appellant 
abandoned  the  case,  it  was  held  that  a  subsequent  ses- 
sions could  not  grant  to  the  respondents  the  costs  of  the 
appeal,  as  the  sessions  at  which  the  appeal  was  heard  and 
determined  alone  had  jurisdiction  over  the  costs  (a) ; 
and  where,  in  a  similar  case,  the  costs  were  ordered  by 
the  Court  of  Quarter  Sessions  to  abide  the  result,  and  the 
Court  of  Queen's  Bench  quashed  the  conviction,  saying 
nothing  about  costs,  it  was  held  too  late  afterwards  to  tax 
them  at  the  Quarter  Sessions,  there  being  nothing  further 
to  be  done  there,  as  the  conviction  had  been  removed  from 
them  and  quashed  (x). 

The  Court  of  Quarter  Sessions  has  authority  to  make  a 
standing  order,  that  in  all  appeals  costs  shall  follow  the 
event  of  their  judgment,  unless  the  justices  who  hear  the 
appeal  shall  order  to  the  contrary  (y). 

The  Crown,  not  being  named,  is  not  bound  by  the  stat. 
12  &  13  Viet.  c.  45,  ss.  5  and  6,  and  is  therefore  not 
liable  to  costs  on  an  information  by  an  excise  officer,  the 
Crown  being  the  real  party  to  such  a  proceeding (z). 

The  Highway  Act  (5  &  6  Will.  4,  c.  50,  s.  90)  requires 
the  Court  of  Quarter  Sessions  to  award  costs  (a)  in  certain 
cases.  It  was  held  they  could  not  be  awarded  generally 
in  the  terms  of  the  act,  but  that  the  order  must  specify 
the  amount.  Sect.  90  of  that  act  provides  that  the  costs 
shall  be  recoverable  in  the  same  manner  as  penalties  under 

(«)  R.  v.  //.  Staffordsh.,  7  El.  &  which  gives  costs  against  the  crown 

Bl.  935;  26  L.  J.,  M.  C.  179;  and  in  certain  cases,  is  confined  to  such 

see  Frerman  v.   Read,  9  C.  B.,  N.  S.  informations,  &c.,  as  are  mentioned 

301  ;  30  L.  J.,  M.  C.  125  ;  and  R.  v.  in  sect.  1,  and  to  which  the  Attorney- 

JJ.  Har.ts,  32  Id.  47.  General  or  Lord  Advocate  must  be 

(*)  R  v.  //.  Hants,  32  Id.  46.  a  party  ;  Id. 

(y)  Freeman  v.  Read,  9  C.  B.,  N.  (a)    And   a   mandamus    will    be 

S.  301 ;  30  L.  J.,  M.  C.  125.  granted    to    them,    to    enter    con- 

(2)  R.  v.  Beadle,  7  El.  &  Bl.  492;  tinuances  in  order  to  award  costs  ; 

26  L.  J.,  M.  C.   Ill  ;  see,  under  20  R.  v.  JJ.  Yorksh.,  2  B.  &  S.  811  ;  31 

&  21  Viet.  c.  43,  how  distinguished,  L.  J.,  M.  C.  271. 
post,c\i.  V.     The  18  &  19  Viet,  c.90, 
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sions. 


the  act.  Sect.  101  provides  that  where  penalties  are 
recoverable,  two  justices,  on  proof  of  the  offence,  may 
convict  the  offender,  and  adjudge  him  to  pay  the  penalty. 
Sect.  103  enacts  that  all  penalties  inflicted  by  the  act  for 
any  offence,  and  all  costs  ordered  by  authority  of  the  act 
(the  manner  of  recovering  which  is  not  otherwise  directed), 
shall,  on  conviction  of  the  offences  respectively,  or  upon 
order  made  as  aforesaid,  be  levied  by  distress  and  sale.  It 
was  held,  that  non-payment  of  the  costs  ordered  by  ses- 
sions, under  sect.  90,  was  not  an  "  offence "  within  the 
act,  and  on  which  the  party  could  be  convicted  on  sect. 
101,  and  that  a  warrant  of  distress  under  sect.  103, 
founded  not  on  the  order  itself,  but  on  the  subsequent 
conviction  for  non-payment, 'was  void(J). 

It  is  further  enacted  by  sect.  18,  that  in  all  cases  where 
any  order  is  made  by  a  Court  of  General  or  Quarter 
Sessions,  the  Court  of  Queen's  Bench,  or  any  Justice  of 
that  Court  at  Chambers,  either  in  term  or  in  vacation, 
upon  the  application  of  any  person  entitled  to  enforce  such 
orders,  and  upon  the  production  of  a  copy  thereof  under 
the  hand  of  the  clerk  of  the  peace,  or  his  deputy,  and 
upon  proof  (c)  of  refusal  or  neglect  to  obey  such  order, 
may  direct  such  order  to  be  removed  into  the  Court  of 
Queen's  Bench,  and  thereupon  it  shall  be  of  the  same 
force  and  effect,  and  may  be  enforced  in  the  same  manner, 
as  a  rule  made  by  the  said  Court  of  Queen's  Bench  ;  and 
all  the  reasonable  costs  attendant  upon  the  application  and 
removal  shall  be  recoverable  in  the  same  manner  as  if 
they  were  part  of  the  order. 


(6)  Sellwood  v.  Mount,  1  Q.  B. 
726  ;  and  see  R.  v.  Long,  Id.  740  ; 
R.  v.  Clark,  5  Id.  887  ;  R.  v.  Mart- 
lock,  7  Id.  459  ;  R.  v.  JJ.  Weslmore- 
land,  1  D.  &  L.  178  ;  R.  v.  Surveyor 
of  Highway  of  Lambeth,  3  Com.  L. 
R.  35  ;  R.  v.  Hutitley,  3  El.  &  Bl. 
172  ;  R.  v.  Southampton  Dock  Com- 
pany, 17  Q.  B.  83  ;  R.  v.  Hellier,  Id. 


229 ;  see  also  Lock  v.  Sellwood,  \  Q. 
B.  736,  S.  P.,  where  it  was  also  held 
that  no  property  passed  to  the  vendee 
of  goods  seized  and  sold  under  such 
a  warrant.  The  vendee  was  not  a 
bond  fide  one,  but  the  Court  inti- 
mated that  bona  fides  would  make 
no  difference  in  their  opinion, 
(c)  Semble  by  affidavit. 
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No  certiorari  is  necessary  to  remove  the  order  to  the 
Court  of  Queen's  Bench  under  this  section  (d ) ;  when 
the  order  is  brought  up  for  the  purpose  of  being  enforced, 
it  is  open  to  the  defendant,  by  an  original  application,  to 
object  to  the  illegality  of  it  (e) ;  and  the  Court  will  enter- 
tain objections  to  faults  apparent  on  the  face  of  a  conviction 
brought  up  with  the  order  of  sessions  confirming  it, 
although  the  certiorari  is  taken  away  by  the  statute  under 
which  the  conviction  has  been  made  (f). 

It  had  been  decided  that  the  sessions  could  not  award 
an  attachment  for  contempt  in  not  complying  with  their 
orders,  the  proper  method  being  by  indictment ;  but  when 
an  order  wa.s  confirmed  by  the  Court  above,  it  might 
be  enforced  by  attachment  (g).  Now,  however,  by  the 
above  section  the  effectual  and  summary  mode  of  execu- 
tion or  attachment  is  provided  for  the  enforcing  of  all 
orders  of  sessions  whatever,  whether  confirmed  by  the 
Court  above  or  not. 

AVhere  an  appeal  is  heard  and  determined  by  the 
sessions,  and  there  is  an  unreasonable  delay  in  issuing 
process  to  enforce  the  order  of  the  Court,  a  mandamus 
or  rule  will  be  granted  to  compel  them  to  issue  such 
process  (A). 

It  should  here  be  observed  that  by  11  &  12  Viet.  c.  44,  Effect  of  con- 
8.  6,  where  a  warrant  is  granted  by  a  justice  on  a  convic-  firmingconvic- 

»       J  toon  on  appeal 

tion  or  order,  which  has  been  or  is  afterwards  confirmed  upon  liability 
on  appeal,  he  is  not  liable  to  an  action  for  anything  done 

rant. 

(d )  Hawker   v.   Field,   20    L.   J.       escence  from  objecting  to  the  order, 
(N.  S.)  M.  C.  41.  and  thats.  29  of  9  Geo.  4,  c.  61  (Ale- 

(e)  R.  v.  Hellier,  17  Q.  B.  229;  house  Act),  giving  costs  on  appeal 
21  L.  J.,  M.  C.  3  ;  see  R.  v.  Huntley,  to  the  justices,  whose  order  was  ap- 
3  El.  &  Bl.  172,  supra,  and  Ex  parte  pealed  against,  was  repealed  by  11 
Overseers   of  Fletton,  29   L.  J.,   M.  &  12  Viet.  c.  43,  ss.  27  and  36. 

C.  205.  (g)  R.  v.   Chaff ey,  2  Ld.    Rayra. 

(/)  R.  v.  Hyde,  21  L.  J.,  M.  C.  858. 

94.       In    R.  v.    Hellier,   supra,   the  (h)  R.  v.  JJ.    Warwicksh.,  4  Nev. 

Court  also  decided,  that  under  the  &  Man.  370 ;  2  A.  &  E.  768;  11  & 

circumstances,    the    defendant   was  12  Viet.  c.  44,  s.  5. 
not  precluded  by  laches  or  acqui- 

P.  CC 


386  OF  APPEAL  TO  THE  SESSIONS. 

under  the  warrant  by  reason  of  any  defect  in  the  convic- 
tion or  order. 

Interested  jus-       We   have   already  considered   the   effect   of  a  justice 
duringeappeal.  intereste(l  in  tne  appeal  being  present  during  the  hearing 
of  it  (z). 

Ci)  Ante,  pp.  38—  45.  See  also  R.  The  Great  Western  Railway  Company, 
v.  JJ.  London,  18  A.  &  E.  416,  n. ;  5  H.  L.  Cas.  72  ;  R.  \.  JJ.  Surrey, 
R.  v.  JJ.  Suffolk,  Id.  416  ;  Ranger  v.  22  November,  1855,  19  J.  P.  755. 
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IF  there   be  any  fault  or  illegality  in  the  commitment  Where  the  pro- 
alone,  the  defendant  may  obtain  his  discharge  by  suing  pcr 
out  a  writ  of  habeas  corpus  ad  subjicimdum,  which  may 
be  granted  by  any  of  the  superior  Courts  of  Westminster 
in  term  time,  or  by  a  judge  of  any  of  those  Courts  in 
vacation,  directed  to  the  gaoler,  in  whose   custody  the 
defendant   is   detained  (a).      And   not    only    may    it   be  Where  to 
granted  by  a  judge   for  his  own  Court,   and  returnable  app  y> 
therein,  but  it  has  also  been  decided  that  a  Baron  of  the 
Exchequer  may  in  vacation  under  1   &  2  Viet.  c.  45, 


(a)  The  writ  of  habeas  corpus  at 
common  law  may  be  applied  for, 
issued,  and  made  returnable  imme- 
diately at  chambers;  Re  Leonard 
Watson  and  others  (the  Canadian  pri- 
soners), 9  A.  &  E.  731.  As  to  the 
writ  issuing  out  of  England  into  a 

C  C  2 


colony  or  foreign  dominion  of  the 
Crown,  see  Id.  25  Viet.  c.  20;  Re 
Brown,  33  L.  J..  Q.  B.  193;  Ander- 
son's case,  30  Id.  129;  Crawford's 
case.  13  Q.  B.  613,  625  ;  IS  L.  J., 
Q.  B.  225 ;  and  R.  v.  Cowle,  2  Burr. 
856. 
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s.  1  (relating  to  the  powers  of  Judges  at  Chambers),  and 
in  exercise  of  the  common  law  power  possessed  before 
that  statute  by  the  Court  of  Queen's  Bench,  issue  the 
writ  under  the  seal  of  the  Queen's  Bench  returnable  in 
that  Court  in  term  time  ;  and  this  on  affidavits  entitled 
and  sworn  in  the  Exchequer  (b). 

Though  all  the  Queen's  Courts  at  Westminster  have 
power  to  issue  this  writ,  it  is  seldom  sued  out  of  any 
other  than  the  Court  of  Queen's  Bench  by  persons  com- 
mitted upon  convictions  by  justices;  because  the  other 
Courts  can  only  remove  the  body  and  the  warrant  of 
commitment,  but  cannot  send  for  and  examine  and  set 
aside  the  conviction  itself,  which  is  the  prerogative  of  the 
Queen's  Bench. 

Who  may  ap-         A  woman  may  move  for  a  writ  of  habeas  corpus  on 
P'y-  behalf  of  her  husband  (c)  ;  and  where  access  to  a  prisoner 

was  denied  by  the  gaoler,  the  writ  was  granted  on  the 
application  of  the  prisoner's  father  (c?). 

How  to  apply.  The  application  must  be  supported  by  an  affidavit  from 
the  prisoner  himself,  or  it  must  be  shown  that  he  is  so 
coerced  as  to  be  unable  to  make  one  (e). 

Although  the  right  to  remove  the  conviction  by  certio- 
rari  be  taken  away,  yet,  on  moving  for  a  writ  of  habeas 
corpus,  a  verified  copy  of  the  conviction  may  be  brought 
before  the  Court  for  the  purpose  of  defeating  the  com- 
mitment 


(&)  Cams  Wilson's  case,  7  Q.  B.  R.   v.    Chaney,    6    Dowl.   281  ;    Re 

984.  Fletcher,  1  D.  &  L.  726  ;  Re  Rey- 

(c)  Ex  parte    Cobbett,    15    Q.    B.  molds,  Id.  846;  R.  V.   Martin,  2  Q. 
181,  n.     In  Ex  parte  Newton,  16  C.  B.  1037;  Re  Allison,  10  Exch.  561. 
B.  97  ;  24  L.  J.,  C.  P.  148,  the  father  In  the  last  cited  case,  it  was  held, 
of  a  prisoner  applied  personally  for  that  upon  an  application  for  a  writ 
the  writ,  but  the  Court  said  that,  with-  of  habeas  corpus  in  the   Exchequer, 
out  laying  down  any  invariable  rule,  upon  the  ground  of  the  commitment 
they  thought  the  application  should  being  defective,  the  conviction  may 
be  made  by  counsel.  be  brought  before  the  Court  verified 

(d)  Re  Thompson,  6  H.  &  N.  193;  by  affidavit,  butin  such  case  the  com- 
30  L.  J.,  M.  C.  19.  missioner  before  whom  the  affidavit 

(e)  Re  Parker    and    others    (the  is  sworn  ought  to  certify,  on  the  ex- 
Canadian  prisoners),  5  M.  &  W.  32.  hibit  annexed,  that  it  is  the  docu- 

(/)  R.   v.  Mellor,  2  Dowl.  173.  ment  referred  to. 
See  Re  Boothroyd,  15  M.  &  W.  1  ; 
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The  application  may  be  for  a  rule  calling  on  the  keeper  Form  of  applU 
of  the  prison  to  show  cause  why  a  writ  of  habeas  corpus  ci 
should  not  issue  to  bring  up  the  body  of  the  prisoner,  and 
why,  in  the  event  of  the  rule  being  made  absolute,  he 
should  not  be  discharged  without  the  writ  of  habeas  corpus 
actually  issuing,  and  without  his  being  personally  brought 
before  the  Court  ( a}. 

But  if  no  cause  be  shown  against  the  rule,  a  writ  of 
habeas  corpus  must  still  issue  before  the  prisoner  can  be 
discharged  (A). 

The  costs  of  successfully  opposing  the  issuing  of  the  Costs  of  op- 
writ  of  habeas  corpus,   or  the  discharge  of  the  prisoner  j^^1* 
thereunder,  are  not  allowed  (£). 

Objections  to  the  writ  for  irregularity  are  to  be  taken  objections  to 
by  way  of  substantive  motion  to  set  it  aside,  and  not  writ.how  taken- 
upon  the  motion  for  the  discharge  of  the  prisoner  upon 
the  return  (j\ 

It  seems,  that  if  the  writ  has  been  obtained  on  fraudu- 
lent misrepresentation,  the  Court  will  quash  it  on  motion  ; 
but  they  will  not  do  so  merely  because  it  appears  that  the 
judge  who  issued  it  abstained  from  inquiring  into  facts, 
which,  if  known  to  him,  might  have  induced  him  to  refuse 
it  or  only  to  grant  a  rule  nisi  for  the  writ  (A),  and  the 

(g)  Ex  parte  Esgington,  2  El.  &  the  justices  and  keeper,  and  C.  D. 
Bl.  717;  23  L.  J.,  M.  C.  44;  18  (the  prosecutor).  So,  if  the  appli- 
Jur.  224,  S.  C.  Objection  was  made  cation  be  for  the  purpose  of  admit- 
by  counsel  to  this  form,  but  the  ting  the  prisoner  to  bail,  it  may  be 
Court  observed  that  it  was  a  usual  made  a  part  of  it  that  he  may  be 
and  convenient  course,  as  it  saved  bailed  in  the  country,  and  thiswith- 
expense.  See  Re  Geswood,  2  El.  &  out  an  affidavit  of  poverty.  See  R. 
Bl.  952,  where  the  rule  was  in  the  v.  Jones,  1  B.  &  Aid.  209 ;  R.  v. 
same  form,  and  as  to  personal  at-  Massey,  6  M.  &  S.  108  ;  R.  v.  Booker, 
tendance,  see  Clark  v.  Smith,  3  C.  B.  2  Dowl.  446;  R,  v.  Gregory,  9  Id. 
984.  See  further,  as  to  the  form  of  129. 

the  application,  Ex  parte  Jacklin,  2  (h)  Ex  parte  Jacklin,  5  C.  B.  103, 

D.   &   L.   103  ;  5  C.  B.  103,  n.  (a),  n.  (a). 

where  the  rule  was   to  show   cause  (i)  Re  Cobbett,  14  M.  &  W.  175. 

why  the  body  of  A.  B.  should  not  (_;')  R.  \.Baines,  12  A.  &  E.  210 — 

be  brought  up   for  the  purpose   of  231;  Ex  parte  Hughes,  18  Jur.  447; 

his    being    discharged,    or   why    he  Re  Collier  and  Bailey,  3  El.  &   Bl. 

should    not    be    discharged    out    of  607. 

custody  without  being  brought  up,  (k)  Cants  Wilson's  case,   7  Q.   B. 

on  notice  of  the  rule  to  be  given  to  984. 


OF  HABEAS  CORPUS. 


Objection, 
when  waived. 


Proceedings 
on. 

The  return. 


Court  will  seldom  quash  the  writ  upon  grounds  which 
may  be  returned  to  it  (/). 

If  the  writ  issue  to  bring  up  a  prisoner  who  is  in  execu- 
tion in  a  criminal  matter  (m),  it  should  issue  from  the 
Crown  Office ;  but  the  objection  to  its  issuing  from  the 
civil  side  of  the  Court  may  be  waived  (re). 

Upon  the  delivery  of  the  writ  to  the  gaoler,  or  other 
officer  who  holds  the  party  in  custody,  the  warrant  of 
commitment  is  returned  along  with  the  body  of  the 
prisoner  (o) ;  and  if  it  appear  to  be  illegal  or  insufficient 
upon  the  face  of  it,  the  Court,  before  which  the  writ  is 
returnable,  quashes  the  commitment,  and  orders  the 
defendant  to  be  discharged (p).  The  Court  will  not  at 
the  desire  of  the  committing  magistrates  direct  or  advise 
the  gaoler  to  substitute  a  return  to  a  writ  of  habeas  corpus 
for  the  one  proffered  to  be  made  (</).  The  return  is  taken 
to  be  true  at  all  events  in  the  first  instance,  and  need  not 
be  verified  by  affidavit  (r). 

Upon  objection  to  the  return  on  behalf  of  the  prisoner, 
counsel  having  been  heard  against  the  objection,  only  one 
counsel  is  allowed  to  reply  in  support  of  it  (s). 

The  Court,  upon  the  return  to  a  writ  of  habeas  corpus, 
have  nothing  before  them  but  the  warrant  of  commitment 
itself;  and,  therefore,  where  a  commitment  was  "  until 
the  party  should  pay  a  fine  to  the  king,"  without  speci- 
fying any  sum  to  be  paid,  the  Court  nevertheless  refused 
to  discharge  him  upon  the  commitment  alone,  till  the 
conviction  itself  was  brought  before  them ;  though  when 


(I)  Cams  Wilson's  case,  7  Q.  B. 
984.  As  to  amending  the  writ  at 
the  instance  of  the  prisoner,  see  Ex 
parte  Davies,  4  Bing.  N.  C.  17. 

(m)  As  to  what  is  a  "  criminal 
matter"  within  56  Geo.  3,  c.  100, 
see  post,  p.  394. 

(n)  Boston's  rase,  12  A.  &  E.  645. 
The  Court  will  decide  such  a  ques- 
tion as  this,  although  at  the  time 
of  the  decision  the  sentence  can 
no  longer  be  carried  into  effect, 
the  time  for  doing  so  having  ex- 


pired.    Id. 

(o)  Caith.  508. 

( p)  See  Bac.  Ab.  tit.  "  Habeas 
Corpus." 

(q)  Re  Fletcher,  1  D.  &  L.  726  ; 
and  see  R.  v.  Turk,  10  Q.  B.  540. 
As  to  substituting  a  good  conviction 
or  commitment  for  a  bad  one,  see 
ante,  p.  289. 

(r)  The  Canadian  Prisoners'  case, 
9  A.  &  E.  7-31. 

(s)  Carus  Wilson's  case,  7  Q.  B. 
984. 
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that  was  done,  and  it  appeared  that  no  precise  sum  was 
thereby  awarded,  the  defendant  was  discharged  (£). 

We  have,  however,  seen  that,  prima  facie,  the  convic- 
tion, as  recited  in  the  commitment,  is  taken  to  be  as 
recited,  and  it  lies  on  the  party  asserting  it  to  be  different 
to  bring  it  before  the  Court  by  certiorari,  or,  if  that 
process  is  not  available,  by  affidavit  (a). 

The  return  should  set  forth  the  description  and  authority 
of  the  persons  by  whom  the  commitment  was  made,  by 
describing  them  as  justices  of  the  peace,  &c.  (x).  And  in 
the  return  the  Court  will  intend  nothing  which  ought  to 
have  been  made  the  subject  of  distinct  and  positive  alle- 
gation (y). 

If  there  is  ambiguity  or  uncertainty  in  the  return,  the 
prisoner  will  be  discharged,  as  appears  from  the  following 
case  (z).  The  return  to  a  habeas  corpus,  after  stating  Ambiguous 
that  the  prisoner  was  found  on  board  a  smuggling  vessel, 
liable  to  forfeiture  under  the  statute  57  Geo.  3,  c.  87,  and 
that  he  was  a  seaman,  &c.,  proceeded  to  state,  "  that  he, 
being  such  subject  and  seafaring  man  as  aforesaid,  and 
not  being  only  a  passenger  on  board  the  vessel  at  the  time 
she  became  liable  to  forfeiture,  was  afterwards,  to  wit, 
on,  &c.,  carried  before  G.  D.,  Esq.,  Mayor  of  Dover,  a 
justice,  &c.,  residing  near  Dover,  the  port  into  which  the 
vessel  had  been  carried,  and,  upon  due  proof,  as  by  the 
statute  in  that  case  made  and  provided  is  required,  was 
committed  to  answer  such  information,  and  abide  such 
judgment  as  might  be  given."  It  then  proceeded  to  set 

(0  R.  v.  Elwell,  Str.  794;  2  L«L  (N.S.)  Exch.  229. 
Raym.  1514;  and  see  tit.  "  Commit-  (r)  Xash'$  cote,  4  B.  &  A.  295. 
inent,"  ante,  p.  328,  et  n>q.     Some-  See.  under  8  &  9  Viet.  c.  87,  s.  50, 
times  it  is  necessary  to  bring  up  the  for  being  found  on  board  a  smug- 
depositions  by  certiorari,  as  under  gHng  vessel,    Fan  Boien's  case,  9  Q. 
8  &  9  Viet.  c.  87,  s.  103  ;  pott,  p.  B.  669.     See  also,    under  3   &    4 
427.  Will.  4,  c.  53,  s.  4,  for  being  within 
(M)  Ante,  p.  326.  a  league  of  the  coast  and  having  on 
(x)  2  Ld.  Raym.  980.  board  spirits,  &c.,  contrary  to  that 
(y)  Eden't  case,   2  M.  &  S.  226.  act,  Attorney- General  v.  Le  Revert, 
See  process  by   attachment   for    a  6  M.  &  W.  405. 
false   return  ;  R.  v.  Ahes,  8  L.  J. 
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forth  an  impressment  and  detainer.  The  objection  to  the 
detainer  was,  that  it  was  insufficient,  for  not  setting  forth 
the  proof,  upon  which  the  prisoner  had  been  committed. 
After  argument,  Abbott,  C.  J.,  said — "  This  act  of  par- 
liament is  one  highly  beneficial  in  preventing  frauds  upon 
the  revenue;  but,  at  the  same  time,  inasmuch  as  it 
trenches  very  strongly  on  the  liberty  of  the  subject,  we 
must  take  care  that  its  provisions  are  strictly  pursued. 
This  averment  is  one  of  a  conclusion  of  law :  it  states 
that,  upon  due  proof,  the  party  was  committed.  Now, 
whether  that  was  so,  this  return  does  not  enable  us  to 
judge,  for,  unless  we  know  what  the  proof  was  which  was 
given,  it  is  impossible  for  us  to  tell  whether  it  was  the 
proof  required  by  the  act  of  parliament.  The  circum- 
stances stated  in  the  introductory  part  of  this  return  seem 
to  me  to  be  quite  sufficient  to  warrant  this  commitment ; 
and  if  it  had  been  stated  that,  upon  due  proof  of  the 
matters  before  mentioned,  the  prisoner  was  committed,  I 
should  have  thought  it  sufficient.  In  the  present  case, 
however,  the  prisoner  must  be  discharged."  Holroyd,  J., 
(i  The  power  of  the  magistrate  to  commit  depends  on  the 
proof  before  him,  and  the  rule  is,  that  where  a  limited 
authority  is  given,  it  must  be  shown  to  have  been  strictly 
pursued.  Here  it  is  only  stated,  that,  on  due  proof,  the 
justice  committed;  but  he  may  suppose  that  to  be  due 
proof  which  is  not  the  proof  required  by  the  statute :  he 
ought,  therefore,  to  state  what  it  was ;  and  then  the 
Court  will  be  enabled  to  form  a  judgment  whether  he  has 
judged  right."  The  prisoner  was  discharged.  It  will  be 
borne  in  mind  that  the  evidence  is  not  now,  as  a  general 
rule,  set  forth  in  the  conviction  or  commitment  (a). 

So,  where  a  return  to  a  writ  of  habeas  corpus  stated, 
that  the  prisoner  was  found  on  board  a  vessel  discovered 
within  eight  leagues  of  "  that  part  of  the  coast  of  Great 
Britain  called  Suffolk,"  to  wit,  within  eight  leagues  of 

(a)  As  to  the  exemption  of  infor-       laws  from  the  operation  of  11  &  12 
mations  under  excise  and  customs       Viet.  c.  43,  see  ante,  p.  60. 
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Orfordness,  in  that  county ;  it  was  held  not  to  be  averred 
•with  sufficient  certainty,  that  this  place  (where  the  vessel 
was  found)  was  not  between  the  Xorth  Foreland  in  Kent 
and  Beachy  Head  in  Sussex,  between  which  points  the 
vessel  would  have  been  only  liable  to  seizure  if  found 
within  four  leagues  of  the  coast.  For,  although  the 
Court  will  take  judicial  notice  of  the  general  divisions  of 
the  kingdom  into  counties, — because  they  are  continually 
in  the  habit  of  directing  their  process  to  the  sheriffs  of 
those  counties,  and  because  they  are  mentioned  in  a  great 
variety  of  acts  of  parliament, —  they  will  not  take  judi- 
cial notice  of  the  local  situation  and  distances  of  the 
different  places  in  the  counties  of  England  from  each 
other  (a). 

In  like  manner,  where  a  return  to  a  habeas  corpus 
stated  that  a  vessel  with  smuggled  goods  on  board  was 
found  at  the  fish-market,  within  the  limits  of  the  ancient 
town  of  Rye ;  the  Court  held,  that  it  did  not  come  within 
the  24  Geo.  3,  sess.  2,  c.  47,  s.  1,  by  which,  if  a  vessel  be 
found  at  anchor,  or  hovering,  within  the  limits  of  any  of 
the  ports  of  this  kingdom,  or  within  four  leagues  of  the 
coast  thereof,  with  smuggled  goods  on  board,  she  becomes 
liable  to  forfeiture ;  for,  the  Court  said,  "  it  is  quite  con- 
sistent with  the  return  that  the  vessel  might  be  in  the 
fish-market  in  the  ancient  town  of  Rye,  but  drawn  up  on 
the  land,  which  would  clearly  not  be  a  case  within  the 
statute"  (ft). 

But  if  the  return  shows  one  good  cause  of  detention,  Return  show- 
and  another  bad,  the  defendant  will  be  remanded.     Thus,  2LTrfSL 
where  two  causes  were  assigned  for  the  prisoner's  deten-  tion- 
tion :  first,  a  conviction  on  24  Geo.  3,  c.  47,  s.  1,  and 
judgment  under  3  Geo.  4,  c.  110,  to  serve  in  the  navy,  for 
smuggling;   and,  secondly,  desertion  from  the  navy;  it 
was  held,  that  the  latter  cause  could  not  be  impeached, 
on  affidavit,  for  the  purpose  of  showing  either  that  the 

(a)  Deybfrscase,4  B.  &  Aid.  243;  (6)    Souden's  case,  4   B.  &   Aid. 

Tayl.  Ev.,  vol.  i.,  p.  25  (4th  ed.)  294. 
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prisoner  had  never  been  a  seaman  in  his  Majesty's  navy, 
— or  that,  supposing  him  in  fact  a  seaman,  he  had  been 
illegally  impressed  in  the  first  instance;  and,  therefore, 
the  return  being  sufficient  to  justify  his  detention  on  that 
ground,  the  Court  would  not  enter  into  the  validity  of  the 
conviction  (c). 

Controverting  In  considering  the  important  question,  whether  the 
return  to  the  habeas  corpus  can  be  controverted,  a  dis- 
tinction must  be  drawn  between  those  cases  in  which  the 
writ  issues  at  common  law,  or  under  the  stat.  31  Car.  2, 
c.  2,  or  under  the  stat.  56  Geo.  3,  c.  100. 

The  writ  issued  at  common  law  on  probable  cause 
shown  that  a  person  was  imprisoned  without  cause  (d).  The 
statute  31  Car.  2,  c.  2,  applies  only  to  the  writ  of  habeas 
corpus  issuing  on  behalf  of  a  person  in  custody  for  "  cri- 
minal or  supposed  criminal  matters,"  except  treason  and 
felony ;  and  the  stat.  56  Geo.  3,  c.  100,  applies  only  to 
cases  of  commitment  or  detainer,  "  otherwise  than  for  some 
criminal  or  supposed  criminal  matter,  and  otherwise  than 
for  debt  or  on  process  in  any  civil  suit." 

At  common  law,  it  appears  that  at  one  time  a  defendant 
was  allowed  to  traverse  the  return  by  plea  (e),  but  it  was 
afterwards  held  that  it  could  not  be  traversed,  although  it 
might  be  confessed  and  avoided  (/),  and  that  for  a  false 
return  the  defendant's  only  remedy  was  by  action  (g\ 
Subsequently,  however,  the  Courts  received  affidavits 
impeaching  the  truth  of  a  return  on  motion  for  an  at- 
tachment, and  it  has  been  said  that  probably  they  would 
admit  them  on  motion  to  quash  the  return  (A). 


(c)  R.  v.  Rogers,  3  D.  &  R.  607  ;  288.     See  next  Chapter,  Sect.  V. 

1  D.  &    R.    Mag.   Ca.   59;    R.   v.  (/)  4  A.  &  E.  765;  Re  Clarke,  2 
Richards,  5  Q.  B.  926;  Re  Cobbett,  Q.  B.  619,  634. 

7  Q.  B.    187;    2   Phillips   (Chanc.  (g)  R.  v.  Douglas,  12  L.  J.,  Q.  B. 

Rep.)  289.  49  ;   2  Hawk.  P.  C.  c.  15,  s.  71  j 

(d)  Bac.   Ab.    Hab.    Corp.    B.;  Cro.  Eliz.  821. 

Hobhouse's  case,  3  B.   &  Aid.  420 ;  (h)   The  Canadian  Prisoners'  case, 

Ex  parte  Knight,  2  M.  &  W.  106;  9  A.  &  E.  731  ;  Ex  parte  Martin,  1 

2  Inst.  615.  De  Gex,  485  ;    Corner's  Cr.  Prac. 

(e)  De   Vine's   case,  O.  Bridgm.  116. 
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If  the  case  came  within  the  stat.  31  Car.  2,  c.  2,  the 
Court  would  not  receive  affidavits  impeaching  the  re- 
turn (i).  But  if  the  case  came  within  the  stat.  56  Geo.  3, 
c.  100,  then,  by  the  express  terms  of  sect.  3,  affidavits 
were  admissible  for  this  purpose. 

Thus  sect.  3  of  that  stat.  enacts,  "  that  in  all  cases  pro- 
vided for  by  this  act,  although  the  return  to  any  writ  of 
habeas  corpus  shall  be  good  and  sufficient  in  law,  it  shall 
be  lawful  for  the  justice  or  baron  before  whom  such  writ 
may  be  returnable,  to  proceed  to  examine  into  the  truth  of 
the  facts  set  forth  in  such  return,  by  affidavit  or  affirmation, 
and  to  do  therein  as  to  justice  shall  appertain.*'  And 
sect.  4  enacts,  "  that  the  like  proceedings  may  be  had  in 
the  Court  for  controverting  the  truth  of  the  return  of  any 
such  writ  of  habeas  corpus  awarded  as  aforesaid,  although 
such  writ  shall  be  awarded  by  the  Court  itself,  or  be  re- 
turnable therein."  And  where  prisoners  in  custody  of  an 
officer  of  customs  on  a  charge  of  smuggling  were  brought 
up  by  habeas  corpus  at  common  law,  it  was  held  that  they 
might  controvert  the  truth  of  the  return  on  affidavit  by 
virtue  of  these  sections.  The  question  was,  whether  the 
prisoners  were  persons  confined  "  otherwise  than  for  some 
criminal,  or  supposed  criminal  matter."  After  argument, 
Abbott,  C.  J.,  said:  "  If  no  decision  has  taken  place  upon 
the  statute,  it  is  probable  that  the  point  was  never  made 
before.  The  object  of  the  Habeas  Corpus  Act,  31  Car.  2, 
c.  2,  was  to  provide  against  delays  in  bringing  to  trial 
such  subjects  of  the  king  as  are  committed  to  custody  for 
criminal,  or  supposed  criminal,  matters.  The  person 
making  this  return  is  not  an  officer  to  whose  custody  these 
persons  have  been  committed;  but  he  is  a  person,  who, 
by  the  authority  given  him,  has  taken  them  into  custody. 
It  seems  to  me,  therefore,  that  the  writs  of  habeas  corpus, 
in  this  instance,  are  not  to  be  considered  as  writs  issuing 
under  the  statute  31  Car.  2,  but  as  writs  issuing  at 

(i)  Carus  JFi7«w's  ca*>,  7  Q.  B.984;  E.  273;  R.  v.  Rogers,  3  D.  &  R. 
R.  v.  Batchelor,  I  P.  &  D.  516;  R.  607;  R.  v.  Clarke,  2  Q.  B.  619; 
v.  Sheriff  of  Middlesex,  11  A.  &  Brenan's  case,  10  Q.  B.  4i>2. 
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common  law,  under  the  general  authority  of  the  Court ; 
and,  consequently,  that  the  discussion  of  the  truth  of  the 
return  is  left  open  by  virtue  of  the  56  Geo.  3,  c.  100,  s.  4. 
This  is  not  the  case  of  a  committal  to  a  gaoler,  or  an 
officer  of  the  Court,  for  an  offence  known  as  a  crime ;  and 
the  only  question  is,  whether  this  is  a  criminal  matter. 
The  object  of  56  Geo.  3,  was  to  give  the  party  a  summary 
remedy,  by  controverting  the  truth  of  a  return,  instead  of 
putting  him  to  bring  an  action  for  a  false  return.  There 
is  very  good  reason  for  not  permitting  the  truth  of  a  return 
to  be  traversed  where  the  party  is  charged  with  a  crime, 
for  that  would  be  trying  him  upon  affidavits ;  but  here  we 
are  not  called  upon  to  try  whether  these  persons  have 
committed  an  offence,  or  that  which  may  be  called  an 
offence.  The  objection  to  the  proceedings  against  these 
persons  is,  that  they  have  been  carried  a  distance  of  140 
miles  from  the  place  where  they  were  originally  arrested. 
Part  of  the  allegation  in  the  return  is,  that  they  were 
taken  to  Rochester  with  their  own  consent.  Now,  I  think 
the  truth  of  the  return,  in  that  respect,  may  be  contro- 
verted. The  56  Geo.  3  was  passed  in  furtherance  of  the 
liberty  of  the  subject,  and  therefore  ought  not  to  receive  a 
restrained  construction " (j). 

It  will  be  observed  that  in  the  preceding  case  the  Court 
did  not  give  a  distinct  answer  to  the  question,  whether  the 
offence  was  a  "  criminal  matter"  or  not,  but  came  to  a 
final  decision  rather  upon  the  ground  that  the  fact  sought 
to  be  controverted  was  not  the  guilt  of  the  prisoners,  but 
whether  they  had  consented  to  their  removal  for  a  long 
distance  from  the  place  of  their  arrest. 

We  have,  on  a  former  occasion,  considered  what  is  a 
"criminal  matter"  with  reference  to  summary  convictions 
and  orders,  and  the  observations  then  made  are  applicable 
to  proceedings  by  habeas  corpus(lt). 

But  even  in  cases  within  56  Geo.  3,  c.  100,  it  must  not 

(  ;')  Ex  parte  Beeching,  6  D.  &  R.  (fr)    Ante,  p.  109—113,  and  cases 

209  ;  3  D.  &  II.  Mag.  Ca.  174  j  4  B.       there  cited. 
&  C.  136. 
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be  supposed  that  all  statements  appearing  upon  the  return 
may  be  contradicted.  There  are  certain  questions  which 
are  wholly  and  exclusively  within  the  province  of  the 
tribunal  from  which  the  commitment  issued ;  they  cannot 
be  opened  again  before  another  tribunal,  unless  it  be  by 
appeal  to  quarter  sessions  or  on  a  case  stated  (/).  Such, 
for  instance,  is  the  weight  of  evidence,  the  innocence 
or  guilt  of  the  defendant,  the  adjudication  of  con- 
tempt, and  the  finding  of  those  facts  which  are  re- 
ferred by  statute  to  the  decision  of  the  magistrates  (m). 
Xo  other  Court  (except  the  Court  of  Quarter  Sessions 
on  appeal)  is  competent  to  re-investigate  these  matters, 
and  the  rule  is  the  same  whether  the  proceeding  be 
brought  before  it  on  return  to  habeas  corpus  or  cer- 
tiorari,  or  in  an  action  against  magistrates  (n).  On  the 
other  hand,  there  are  certain  extrinsic  and  collateral 
matters  which  do  not  fell  within  the  above  category,  and 
which  may  be  controverted  by  affidavit  upon  return  made 
to  a  habeas  corpus  under  56  Geo.  3,  c.  100.  A  few  illus-  . 
trations  of  this  doctrine  may  be  useful.  Thus,  in  the  pre- 
ceding case,  it  will  be  seen  that  Abbott,  C.  J.,  rested  his 
decision  that  affidavits  were  admissible  mainly  upon  the 
ground  that  they  were  not  offered  for  the  purpose  of  show- 
ing the  innocence  of  the  defendants,  but  only  that  they 
were  not  taken  to  Rochester  after  their  arrest  with  their 
own  consent.  "  I  think  the  truth  of  the  return  in  that 
respect"  said  the  learned  judge,  "  may  be  controverted." 
In  a  more  recent  case  (o),  in  which  the  Court  refused  to 
allow  affidavits  to  be  used  for  the  purpose  of  contradicting 

(/)  Ante,  p.  126.  which   the  commitment   was  for  a 

(m)  Conclusiveness  of  finding  contempt  in  not  putting  in  an  an- 

that  a  place  is  a  highway  ;  Mould  v.  swer  in  the  Court  of  the  Master  of 

Williams,  5  Q.  B.  469.  That  a  con-  the  Rolls.  The  same  point  was  de- 

servatory  is  not  •'  an  erection,"  cided  in  Re  Dimet,  14  Q.  B.  554,  in 

within  25  &  26  Viet  c.  102,  s.  75 ;  which  the  Court  also  refused  to 

St.  George' t  Vestry  v.  Sparrow,  33  grant  time  for  the  purpose  of  dis- 

L.  J.,  M.  C.  118;  Williams  \.Adams,  closing  matters  not  apparent  on  the 

2  B.  &  S.  312  ;  31  L.  J.,  M.  C.  109.  return,  unless  the  nature  of  the  facts 

(n)  See  post,  " Certiorari,"  and  to  be  sworn  to  was  suggested,  and 

Dime*'  case,  14  Q.  B.  554.  it  appeared  that  such  affidavits 

(o)  Re   Clarke,  2   Q.   B.  619,  in  would  be  available. 
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statements  made  in  the  order  of  a  Court  of  competent 
jurisdiction,  Patteson,  J.,  said,  "  All  that  the  Courts  have 
permitted  has  been  to  allege  a  collateral  extrinsic  fact, 
confessing  and  avoiding,  as  it  were,  the  disputed  order. 
Here  the  object  proposed  is  to  contradict  it,  and  there  is 
no  instance  of  such  an  attempt  having  been  yielded  to. 
Brittain  v.  Kinnaird(o)  shows  that  a  fact  directly  stated 
on  a  conviction  is  not  to  be  controverted.  Every  order  must 
show  facts  sufficient  to  give  a  jurisdiction,  but  the  facts  if  so 
shown  are  not  to  be  contested  ( p).  In  R.  v.  The  Justices 
of  Somersetshire  (q),  and  other  cases  of  the  same  class,  no 
attempt  was  made  to  raise  an  objection  on  the  proceedings 
themselves,  but  facts  collateral  to  them  were  added  to 
show  want  of  jurisdiction."  Accordingly,  where  the 
return  alleged  that  the  Court  of  Jersey  had  jurisdiction  to 
try  and  punish  the  offence,  and  that  the  sentence  was 
unreversed,  the  Court  of  Queen's  Bench  assumed  it  to  be 
valid,  and  would  not  allow  affidavits  to  be  used  in  order 
to  show  that  there  was  no  jurisdiction  to  pass  the  sentence 
in  question  (r),  or  that  the  Court  had  acted  inconsistently 
with  the  law  of  Jersey  (s) ;  and  where,  upon  an  indictment 
charging  felony  committed  within  the  jurisdiction  of  the 
Central  Criminal  Court,  a  prisoner,  after  having  pleaded 
not  guilty,  was  tried,  convicted  and  sentenced  to  imprison- 
ment, and  a  writ  of  habeas  corpus  was  applied  for  upon  an 
affidavit  showing  that  the  offence  was  not  committed 
within  the  jurisdiction  as  alleged,  the  record  was  held  to 
be  an  estoppel,  and  the  writ  was  refused  (t).  So  the 
Courts  have  refused  to  inquire  upon  affidavit  into  the 

(o)  1  B.  &  B.  432.  24  L.  J.,  C.  P.  148,  S.  C. ;  and  see, 

(p)  Qutere  if  this  would  now  be  so  to  same  effect,  Ex  parte  Smith,  3  H. 

held,  and  it  the  above  cases  would  &  N.  227  ;  L.  J.,  M.  C.  186.    It  was 

now  be  fully  supported,  if  the  facts  said  by  the  Court  in  Newton's  case, 

contested  were  essential  to  jurisdic-  that  it  must  be  taken  to  have  been 

tion?     See  post,  pp.  400,  431.  proved  at  the  trial  that  the  offence 

(5)  5  B.  &  C.  816.  was  committed  within  the  jurisdic- 

(r)  Brenan's  case,  10  Q.  B.  492  j  tion  as  alleged  ;  and,  moreover,  that 

Crawford's  case,  13  Id.  613.  the  only  remedy  was  to  obtain  the 

(s)  Cams   Wilson's  case,  1  Q.  B.  leave  of  the  Attorney-General  to' is- 

984.  sue  a  writ  of  error,  coram  nobis. 

(t)  Ex  parte  Newton,  16  C.  B.  97 ; 
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merits  of  a  commitment  by  the  House  of  Commons  for 
a  contempt,  although  the  case  might  be  one  within  56 
Geo.  3,  c.  100(w),  or  into  the  facts  alleged  in  articles  of 
the  peace  exhibited  against  the  defendant,  and  upon  which 
he  was  afterwards  committed  (.r).  On  the  last  occasion 
Littledale,  J.,  said,  "  The  facts  set  forth  in  the  retiirn  are, 
that  articles  of  the  peace  were  exhibited,  and  that  upon 
those  articles  the  sessions  made  an  order  and  afterwards 
issued  a  warrant  of  commitment.  These  facts  may  be 
controverted." 

It  has  been  lately  held  that  the  summary  remedy  pro- 
vided by  the  stat,  5  &  6  "Will.  4,  c.  76,  s.  60,  of  commit- 
ting to  gaol  town  clerks  or  other  officers  appointed  by 
a  town  council  who  wilfully  refuse  to  account  or  deliver 
up  books,  &c.  to  the  council,  is  in  the  nature  of  civil  pro- 
cess, and  where  the  return  to  a  habeas  corpus  stated  that 
the  prisoner  was  detained  under  such  process,  he  was 
allowed  to  show  by  affidavit  that  he  was  originally  ar- 
rested on  a  Sunday (y).  Lord  Campbell,  C.  J.,  said, 
"  Although  the  return  is  good  on  its  face,  it  is  competent 
to  show  by  affidavit  the  fact  that  the  arrest  took  place  on 
a  Sunday.  If  such  a  course  were  not  allowed,  that  or  any 
other  privilege  from  arrest  would  be  wholly  unavailing,  as 
the  fact  upon  which  it  rests  would  not  appear  upon  the 
return."  So  where  a  judgment  for  debt  had  been  ob- 
tained in  a  County  Court  against  a  defendant,  who,  as  one 
of  the  Queen's  priests  in  ordinary,  was  privileged  from 
arrest  on  civil  process,  and  a  judgment  summons  having 
issued  against  him  under  sect.  99  of  9  &  10  Viet.  c.  95, 
to  which  he  did  not  appear,  the  judge  committed  him  for 
thirty-five  days,  the  Court  of  Common  Pleas  held  that  the 
commitment  was  in  the  nature  of  a  qualified  execution, 
and  not  of  a  punishment  for  contempt,  and  therefore  that 

(«)  R.  v.  Sheriff  of  Middlesex,  1  1       609. 

A.  &  E.  273.  (y)  Ex  parte  Eggingtm,  2  EL  & 

(*)  R.  v.  Dunn,  12  A.  &   E.  599,       Bl.  717. 
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he  was  entitled  to  be  discharged  by  reason  of  his  privilege, 
and  further  that  the  proper  mode  of  obtaining  his  dis- 
charge was  by  habeas  corpus  to  one  of  the  superior  Courts ; 
and  that  his  privilege  from  arrest  might  be  shown  by 
affidavit  (z). 

Want  or  excess       Whether  the  case  is  one  at  common  law  or  under  the  stat. 

of  jurisdiction.  of  g^  2j  Qf  of  Q^  3?  ^  appears  that  affidavits  are  ad- 
missible to  show  a  want  or  excess  of  jurisdiction,  although 
they  may  directly  contradict  facts  stated  in  the  return, 
which,  if  true,  would  show  jurisdiction  and  no  excess  of 
it.  The  rule  now  appears  to  be  the  same  as  that  which  is 
applied  to  proceedings  by  certiorari,  where  want  or  excess 
of  jurisdiction  may  be  shown  by  affidavit  as  ground  for 
quashing  a  conviction  or  order  (a);  and  it  is  only  reason- 
able that  a  person  should  not  be  detained  in  custody  on  a 
conviction  which  would  be  quashed  if  brought  before  the 
Court  in  another  form.  It  will  be  observed  that  this 
privilege  is  not  within  the  mischief  pointed  out  by  Abbott, 
C.  J.,  in  Ex  parte  Beeching(b}.  It  does  .not  try  the 
guilt  or  innocence  of  the  defendant  on  affidavit,  nor  docs 
it  impugn  the  rule,  that  matters  on  which  justices  acting 
within  their  jurisdiction  decide  shall  be  held  to  be  con- 
clusive if  found  by  them,  but  on  the  contrary  it  is  a  con- 
sequence of  the  salutary  maxim,  that  no  judge  by  mis- 
stating facts  shall  give  himself  jurisdiction  (c).  And 
accordingly,  in  Ex  parte  Baker  (d),  where  a  return  to  a 
habeas  corpus  set  forth  a  commitment  under  the  Master 
and  Servants  Act  (4  Geo.  4,  c.  34),  affidavits  were  used  to 
show  a  former  conviction  for  the  same  offence.  And,  on  a 
conviction  under  the  same  act,  affidavits  were  admitted 

(z)  Ex  parte  Dakins,  16  C.  B.  77  ;  worth,  33  Id.  131. 

24-  L.  J.,  C.  P.  131,  S.  C.;  George  (d)  2    H.   &    N.  219;  26  L.  J., 

v.  Somers,  16  C.  B.  539.  M.  C.  155;  Bramwell,  B.,  dubitante ; 

(a)  Post,  p.  431.  and   see  Re   Thompson,   6   H.  &  N. 

(b)  Ante,  p.  395.  193  ;   30  L.  L.,  M.  C.  19  ;  and  Wil- 

(c)  See  R.  v.  Bollon,  1  Q.  B.  66 ;  kinson  v.  Button,  3  B.  &  S.  821 ;  32 
R.  v.  Nunneley,  1  El.  Bl.  &  El.  852  ;  L.  J.  M.  C.  152. 

27  L.  J.,  M.  C.  260;  R.  v.  Hunts- 


CONTROVERTING  RETURN.  401 

to  show  that  there  was  no  evidence  before  the  justice  of 
such  facts  as  were  essential  to  the  exercise  of  his  jurisdic- 
tion, e.g.,  the  contract  to  serve  (e).  But  if  there  is  any 
evidence  to  justify  the  finding,  the  Courts  will  not  interfere. 

The  result  of  the  decisions  upon  this  question  may  be 
briefly  stated  thus: — If  the  fact  found  be  one  essential  to 
jurisdiction,  or  on  which  jurisdiction  depends,  it  may  be 
shown  that  there  was  no  evidence  before  the  justices  to 
warrant  the  finding,  but  if  the  fact  found  was  merely  a 
fact  in  the  case  and  a  part  of  it,  jurisdiction  having 
attached,  their  finding  is  not,  as  a  general  rule,  review- 
able  on  affidavit  or  in  any  manner,  except  on  appeal, 
or  on  a  case  reserved  (/). 

After  the  return  is  put  in  and  read,  it  is  considered  as  Amending 
filed,  but  the  Court  may  still  amend  it(^),  although  the 
commitment  cannot  be  amended  (A). 

If  the  defect  be  not  on  the  face  of  the  commitment,  but  When  certiorari 
in  the  conviction,  the  defendant,  besides  a  writ  of  habeas  so  "' 
corpus  to  bring  up  the  warrant,  must  in  the  Queen's 
Bench  likewise  sue  out  a  certiorari  directed  to  the  con- 
victing magistrate, — or  to  the  sessions,  if  the  conviction 
has  been  filed  there, — to  return  the  conviction  into  the 
Court  above  (z).  This  is  also  the  only  proceeding  to  be 
adopted  where  the  defendant  is  not  in  custody,  but  wishes 
to  obtain  an  examination  of  the  conviction  by  the  superior 
Court ;  which  leads  us  in  the  next  place  to  point  out 
succinctly  the  mode  of  obtaining  and  proceeding  upon 
tli at  writ. 

(«)  Re  Bailey  and  Collier,  3  E.  &  Re  Watson,  9  A.  &  E.  731,  nom.  Re 

B.  607;  23  L.  J.,  M.  C.  161  ;  18  Batcheldor,  1  P.&  D.  516,  S.  C.  See 

Jur.  930  ;  and  see  1  Smith's  L.  C.  also  Re  Clarke,  2  Q.  B   619. 

(5th  ed.),  675.  (h)  R.  v.  Catherall,  Fitz-Gibb.  266. 

(/)    See    R.   v.    Huntsworth,   33  See  R.  v.  Turk,  10  Q.  B.  540. 

L.  J.,   M.  C.  131 ;  Pease  v.  Chaytor,  (i)  Re  Allison,  10  Exch.  661  ;   18 

3  B.  &  S.  620  ;  32  L.  J.,  M.  C.  121 ;  Jur.  1055,  S.  C. ;  ante,  p.  387,  n.  (/). 

R.  v.  Blackburn,  Id.  41 ;  Backhouse  v.  If    in    any   Court,    other  than    the 

Bithopwearmauth,  9  C.  B.,  N.  S.  315  ;  Queen's  Bench,  the  conviction  may 

30  L.  J.,  M.  C.  118  ;  Re  Batkin,  25  be  brought  before  the  Court  by  affi- 

Id.  126.  davit 

(g)  Canadian  Prisoners'  case,  nom. 

P.  D  D 
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SECT.  2. —  Of  the  Removal  of  the   Conviction  by 
Certiorari. 


Where 
grantable. 


No  writ  of 
error. 


1 .  Where  grantable 402 

2.  No  Writ  of  Error  on  Convic- 

tions  ...» id. 

3.  Of  Common  Right     403 

4.  Not  taken   away  by  Implica- 

.  lion     id. 

5.  Only  by  express  Words     . .  • .   404 

6.  Not  taken  away  from  Prose- 

cutor     409 

7.  Not   taken  away  where  there 

is    Want  of  Jurisdiction  or 
where  there  is  Fraud 410 


8.  When    necessary   to    remove 

Conviction    410 

9.  Manner  of  obtaining  at  Suit 

of  Crown 411 

10.  By     Attorney -General,     ex 

officio id. 

11.  By  Private  Prosecutor   ....   412 

12.  At  the  Suit  of  Defendant  . .     id. 

13.  Rule  must  state  Objections . .  413 

14.  Where  suspended  by  Appeal    id. 


The  certiorari  is  a  writ  issuing  out  of  the  Crown  Office 
in  the  name  of  the  king,  or  queen  regnant,  and  tested  by 
the  chief  justice  (A),  which  the  Court  of  Queen's  Bench, 
by  virtue  of  its  superintending  authority  over  all  Courts  of 
inferior  criminal  jurisdiction  in  the  kingdom,  has  power  to 
award,  for  the  purpose  of  procuring  an  inspection  of  their 
proceedings  (Z). 

No  writ  of  error  lies  on  summary  convictions  (wz);  and 


(k)  See  Appendix,  Bac.  Ab.  559. 

(I)  As  no  certiorari  issues  out  of 
the  Court  of  Exchequer  or  Common 
Pleas,  a  conviction  is  properly 
brought  before  it,  if  a  copy  thereof 
is  verified  by  affidavit ;  Ex  parte 
Allison,  10  Exch.  561.  The  pro- 
ceeding  removed  must  be  of  a  judi- 
cial character,  and  it  has  been  held 
that  a  licence  for  the  sale  of  beer 
granted  by  the  solicitor  of  excise  is 
not  a  judicial  act,  so  as  to  be  re- 
movable. A  rule  obtained  on  cer- 
tiorari to  quash  such  licence  was 
discharged  with  costs,  and  the  li- 
cence was  sent  back  by  procedendo ; 
R.  v.  Overseers  of  Salford,  21  L.  J., 
(N.  S.)  M.  C.  223;  and  see  R.  v. 
Aberdare  Canal  Company,  14  Q.  B. 
854.  Objection  to  an  order  of  jus- 
tices appointing  overseers  must  be 
taken  by  appeal,  not  on  certiorari; 
Re  Overseers  of  Pudding  Norton,  33 
L.  J.,  M.  C.  136.  An  adjudication, 
under  the  Lands  Clauses  and  Rail- 
way Clauses  Consolidation  Acts, 


1845,  of  the  sum  (below  50Z.)  to  be 
paid  by  a  railway  company  to  a 
party  whose  lands  have  been  inju- 
riously affected,  is  an  order  within 
11  &  12  Viet.  c.  43,  and  may 
be  brought  up  by  certiorari  to  be 
quashed,  if  the  complaint  on  which 
it  is  founded  was  made  more  than 
six  calendar  months  after  the  cause 
of  complaint  arose;  In  re  Edmund- 
son,  17  Q.  B.  67 ;  and  see  R.  v.  Poor 
Law  Commissioners,  8  A.  &  E.  54 ; 
R.  v.  JJ.  Yorksh.,  7  Id.  583  ;  Ricardo 
v.  Maidenhead  Board  of  Health,  '2 
H.  &  N.  257  ;  27  L.  J.,  M.  C.  73. 
In  order  to  maintain  an  action,  it  is 
not  necessary  to  quash  a  warrant, 
issued  for  the  apprehension  of  a 
person  to  answer  a  complaint;  11 
&  12  Viet.  c.  44,  s.  2 ;  Ex  parte  Gill, 
Q.  B.,  November  8th,  1855,  MS. 

(m)  R.  v.  Leighton,  Fort.  173;  R, 
v.  Lomas,  Comb.  297;  Dalt.  c.  195. 
See  R.  v.  JJ.  Carnarvon,  4  B.  &  Aid. 
86. 
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therefore  the  writ  of  certiorari  is  the  only  mode,  by  -which 
a  revision  of  these  proceedings  by  the  superior  Court  can 
be  obtained. 

It  requires  no  special  law  to  authorize  this  writ ;  for  it  of  common 
is  a  consequence  of  all  inferior  jurisdictions  of  record  to  "^  *" 
have  their  proceedings  removable,  for  the  purpose  of  being 
examined  by  the  Court  of  Queen's  Bench  (n).     In  this 
respect,  the  proceeding  by  certiorari  differs  from  the  right 
of  appeal ;  for,  whereas  the  latter  does  not  exist,  unless 
created  by  express  provision, — the  other  lies  of  course, 
unless  expressly  taken  away  by  statute  (o). 

The  practice  of  taking  away  the  certiorari  by  statute, 
which  Lord  Kenyan  thought  had  become  too  frequent,  did 
not  begin  to  prevail  till  the  beginning  of  the  reign  of 
AVilliam  the  Third, — not  long  after  the  introduction  of 
appeals  to  the  sessions, — which,  we  have  before  observed, 
came  into  general  use  towards  the  latter  end  of  the  reign 
of  Charles  the  Second  (p). 

The  power  of  granting  a  certiorari  is  considered  as  so  Not  taken 
beneficial  to  the   subject,  that  it  is  not   allowed  to  be  ^n^y  impli" 
abridged  by  any  thing  short  of  an  express  statutory  pro- 
hibition (q).     It  is  not,  therefore,  prevented  by  the  words 
of  the    statute   giving   the  right   of  appeal  (r),  or   em- 
powering the  justices  to  hear  and  finally  determine  (*); 
the  effect  of  that  expression  being  only  to  make  the  jus- 
tices' determination  final  as  to  matters  of  fact  (t). 

(n)  Per  Holt,  C.  J.,  1  Ld.  Raym.  for  the  removal  of  inferior  proceed- 

469  ;  and  see  R.  v.  T)ie  Manchester  ings  can  only  be  retrenched  by  very 

and  Leedt  Railway  Company,  8  A.  &  positive  and  express  words  in  an  act 

E.  413.  of  parliament,  occurs  in  a  case  cited 

(o)  R.  v.  Hanson,  4  B.  &  Aid  521,  by  Lord  Holt,  1  Ld.  Raym.  469, 580, 

per  Abbott,  C.  J.;  R.  v.  Cashiobury,  upon  the  construction 'of   13    Eliz. 

3  D.  &  R.  35  ;  1  D.  &  R.  Mag.  Ca.  c.  9,  relating  to  the  power  of  com- 

485  ;  and  see  ante,  p.  341,  et  seq.  missioners  of  sewers.     The  case  is 

(p)  The  certiorari  is  taken  away  reported  in  1  Mod.  44. 

by  the  Criminal  Law  Consolidation  (r)    R.   v.   Blathtcayt,  15    L.   J. 

Acts  (24  &  25  Viet  c.  96,  s.  Ill,  M.  C.  48,  92. 

and  c.  97,  s.  69).  (*)  2  Hawk,  P.  C.  c.  27,  s.  23. 

(q)  A  strong  instance  of  the  maxim  (t)  3  Mod.  95.    Where,  by  a  local 

that  the  authority  of  the  Court  of  act.  it  was  declared  that  no  proceed- 

Queen's  Bench  to  issue  a  certiorari  ings  in  pursuance  of  the  act  should 

D  D  2 
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Cannot  be  The  principle,  that  the  certiorari  cannot  be  taken  away 

by  express        virtually  or  by  inference,  but  by  express  words  alone,  is 
words.  clearly  evinced  by  the  construction  that  has  been  put 

upon  the  statute  22  Car.  2,  c.  1,  s.  6,  the  first  act  which 
directs  an  appeal  from  the  conviction  of  justices  of  the 
peace  out  of  sessions.  By  that  act  the  defendant  is  em- 
powered to  appeal  to  the  judgment  of  the  justices  of  the 
peace  in  their  sessions,  and  may  have  his  trial  by  a  jury 
there;  then  follow  these  words:  "and  no  other  Court 
whatsoever  shall  intermeddle  with  any  cause  or  causes 
of  appeal  upon  this  act ;  but  they  shall  be  finally  deter- 
mined in  the  quarter  sessions  only."  Notwithstanding 
this  clause,  it  has  been  resolved,  that,  after  an  appeal  to 
the  sessions,  and  a  trial,  verdict  and  judgment  there,  a 
certiorari  might  issue  at  the  suit  of  the  defendant ;  for, 
the  Court  said,  "  a  certiorari  does  not  go  to  try  the  merits 
of  the  question,  but  to  see  whether  the  limited  jurisdiction 
has  exceeded  its  bounds.  The  jurisdiction  of  the  Queen's 
Bench  is  not  taken  away,  unless  there  be  express  words 
to  take  it  away.  This  is  a  settled  point"  (w).  Again,  it 
has  been  held,  that  the  clause  in  the  act  of  2  Car.  2, 
c.  23,  s.  36,  that  "no  writ  or  writs  of  certiorari  shall 
supersede  execution  upon  any  order  of  justices  made  in 
pursuance  of  that  act,  but  that  execution  may  be  had 
thereon,  notwithstanding  such  writ,"  does  not  prevent  the 
removal  of  such  proceedings  by  certiorari,  though  the 
execution  of  them  is  not  thereby  suspended  (#). 

The  statute  36  Geo.  3,  c.  60,  s.  9,  also,  which  gives  an 
appeal  to  the  sessions  from  the  convictions  of  justices 
under  that  act,  declares  that  the  determination  of  the 

be  removed  by  certiorari,  and  this  that  the  clause  taking  away  the  cer- 

clause    followed   immediately   after  tiorari  applied    to   all   proceedings 

several  others  relating  to  summary  under  the  act,  whether  on  appeal  or 

proceedings  before  justices,  and  was  otherwise;  R.  v.  JJ.  Lindsey,  3  D. 

succeeded  by  a  clause  giving  an  ap-  &  L.  101. 

peal   to  quarter  sessions  for  parties  (w)  R.    v.  Morley   and    others,    2 

aggrieved  by  the  decision  of  com-  Burr.  1041. 

missioners  under  the   act :    it  was  (x)  Anon,  1  Barn.  245. 

held,  on  the  construction  of  the  act, 
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justices  there  shall  be  final.  But  this  was  held  not  to 
prevent  the  defendant,  after  an  appeal  tried  and  deter- 
mined at  the  sessions,  from  suing  forth  a  certiorari  to 
remove  the  proceedings.  Lord  Kenyan,  upon  that  occa- 
sion, said,  that  it  would  be  against  all  authority  to  hold 
that  the  certiorari  is  virtually  taken  away;  for  that,  being 
a  beneficial  writ  for  the  subject,  cannot  be  taken  away 
without  express  words ;  and  it  was  much  to  be  lamented, 
in  a  variety  of  cases,  that  it  was  taken  away  at  all  (y). 

Neither  is  a  general  reference  to  offences  created  by  a  Not  by  general 
former  act,  in  which  the  certiorari  is  taken  away,  suffi-  former  act. 
cient  to  take  it  away  in  the  subsequent  one ;  but,  for  that 
purpose,  the  prohibitory  clause  must  be  either  repeated 
specially,  or  understood  by  necessary  intendment.  Thus, 
the  statute  13  Geo.  1,  c.  23,  for  regulating  woollen  manu- 
facture, creates  special  penalties  for  offences  therein  speci- 
fied, and  gives  an  appeal  to  the  sessions,  but  takes  away 
the  certiorari,  both  as  to  the  order  of  justices  out  of  ses- 
sions, and  also  as  to  the  order  of  sessions  upon  appeal. 
Afterwards  the  17  Geo.  2,  c.  5,  s.  5  (the  former  Vagrant 
Act),  enacted,  "that  all  persons  convicted  of  offences 
under  the  above-mentioned  act  of  13  Geo.  1,  c.  23,  should 
be  deemed  incorrigible  rogues ;"  and  sects.  7  and  9  em- 
powered the  justice  to  commit  to  the  next  Court  of 
Quarter  Sessions,  which  might  inflict  a  term  of  imprison- 
ment not  exceeding  two  years.  The  latter  statute  (17 
Geo.  2,  c.  5)  had  no  provision  relative  to  the  certio- 
rari (z).  Upon  a  motion  for  a  writ  of  certiorari,  at  the 
suit  of  a  defendant,  to  remove  two  several  instruments, 
viz.  a  conviction  by  a  justice  for  an  offence  against  the 
act  13  Geo.  1,  and  likewise  an  order  of  sessions  made  on 
commitment  of  the  defendant  to  the  sessions,  pursuant  to 
17  Geo.  2,  for  another  offence  under  the  same  act  of 

(y)  R.  v.  Jukes,  8  T.  R.  542,  544 ;  4  M.  &  S.  508. 

see    also    Hartley   v.  Hooke,  Cowp.  (s)  The  present  Vagrant  Act,  5 

523  ;   R.  v.  Hube,  5  T.  R.  542  ;  R.  v.  Geo.  4,  c.  83,  is  also  silent  as  to  the 

Seton,  1  T.  R.  373  ;  and  R.  v.  Wadley,  writ  of  cerliorari. 
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13  Geo.  1, — the  Court  held,  that  though  the  certiorari 
could  not  issue  as  to  the  first,  being  wholly  under  13 
Geo.  1,  by  which  the  certiorari  was  taken  away, — yet 
that  the  second  was  removable,  being  a  proceeding  under 
17  Geo.  2,  which  contained  no  express  exclusion  of  the 
certiorari.  And  to  that  extent  the  writ  was  granted  (a). 

So,  where  a  statute  takes  away  the  certiorari,  upon  a 
conviction  for  any  offence  under  a  former  act,  which  last- 
mentioned  act  extends  the  provisions  of  an  antecedent 
one,  in  pari  materia,  but  does  not,  in  express  terms, 
embody  a  section  relating  to  the  particular  offence  of 
which  a  party  is  convicted,  the  certiorari  is  not  taken 
away,  by  inference,  from  the  party  convicted  under  the 
antecedent  act.  Thus,  a  silk-manufacturer  had  been 
convicted  under  the  statute  12  Geo.  1,  c.  34,  s.  3,  for 
paying  one  of  his  workmen  in  goods,  instead  of  money, 
as  wages  for  his  labour.  The  sessions,  on  appeal,  con- 
firmed the  conviction ;  and  a  rule  nisi  having  been  ob- 
tained to  remove  the  order  of  sessions  by  certiorari,  for 
the  purpose  of  being  quashed,  the  question  was,  whether 
the  certiorari  was  taken  away  by  17  Geo.  3,  c.  56,  s.  22. 
The  12  Geo.  1,  c.  34,  s.  3,  regulates  the  payment  of 
workmen  in  the  woollen  and  certain  other  trades,  and 
prohibits  payment  of  their  wages  in  goods,  under  certain 
penalties.  The  22  Geo.  2,  c.  27,  s.  12,  recites  the  last- 
mentioned  clause,  and  extends  its  provisions  to  the  silk 
trade,  in  which  the  defendant  was  engaged ;  but  that  act 
contains  many  other  clauses,  creating  several  new  offences. 
The  17  Geo.  3,  c.  56,  s.  22,  enacts,  among  other  things, 
"  that  no  order  made  touching  or  concerning  any  of  the 
matters  contained  in  this  act,  or  any  proceedings  to  be 
had  touching  the  conviction  of  any  offender  or  offenders 
against  the  22  Geo.  2,  c.  27,  shall  be  removed  by  certio- 
rari into  the  King's  Bench."  The  Court  said,  upon 
referring  to  the  different  acts  of  parliament  which  have 

(a)  fl.v.  Terret,  2  T.  R.  734. 
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been  mentioned,  "  It  appears  to  us,  that  the  17  Geo.  3, 
c.  56,  s.  22,  cannot  be  construed  to  take  away  the  certio- 
rari  in  this  case.  That  statute  only  takes  away  the 
ccrtiorari  in  cases  of  conviction  under  the  22  Geo.  2, 
c.  27,  s.  12.  The  offence  in  this  case  is  an  offence 
against  the  12  Geo.  1,  c.  34,  the  third  section  of  which 
regulates  the  payment  of  wages  in  money  instead  of 
goods;  but  the  22  Geo.  2  creates  several  new  offences, 
and  extends  the  provisions  of  12  Geo.  1  to  other  manu- 
factures ;  but  it  does  not,  in  express  terms,  embody  that 
section  which  regards  the  payment  of  wages.  The  22 
Geo.  2  creates  specific  offences,  which  are  not  punishable 
under  the  12  Geo.  1.  Then  the  question  is,  whether,  by 
the  22  Geo.  2,  which  extends  the  12  Geo.  1  to  other 
branches  of  manufacture,  an  offence  committed  against 
the  latter  can  be  considered  as  an  offence  against  the 
former.  We  are  of  opinion  that,  as  the  22  Geo.  2  makes 
a  variety  of  new  substantive  offences  in  addition  to  those 
created  by  the  12  Geo.  1,  the  statute  17  Geo.  3,  which 
only  recites  the  different  provisions  of  the  22  Geo.  2,  does 
not  attach  to  the  12  Geo.  1,  and,  therefore,  the  rule  for  a 
certiorari  must  be  made  absolute"  (£>). 

But  where  a  statute,  after  referring  to  a  former  one,  When  taken 
expressly  declares,  that  all  the  powers  and  provisions  ai 
therein  contained  shall  be  incorporated  in  the  present  act, 
— and  one  of  the  provisions  in  the  former  act  takes  away 
the  certiorari, — it  will  be  also  taken  away  from  a  party 
convicted  under  the  latter  act.  Thus,  the  stat.  50  Geo.  3, 
c.  73,  after  reciting  the  31  Geo.  2,  c.  29,  the  3  Geo.  3, 
c.  6,  and  the  13  Geo.  3,  made  certain  amendments  in  the 
laws  then  in  force  respecting  the  trade  of  bakers  (c),  and, 
by  the  fifth  section  thereof,  all  powers  given  by  the  re- 
cited statutes  upon  the  same  subject  were  incorporated, 
except  those  altered  by  that  statute.  The  31  Geo.  2, 


(6)  R.  v.  Kaye,  1  D.  &  R.  436;  1  (c)  See  now  1  &  2  Geo.  4,  c.  50, 

D.  &  R.  Mag.  Ca.  1 14.  and  3  Geo.  4,  c.  cvi. 
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c.  29,  ss.  36  and  37,  respectively  take  away  the  writ  of 
certiorari,  and  give  an  appeal  to  the  sessions.  It  was 
held,  that  the  50  Geo.  3,  c.  73,  s.  5,  incorporated  those 
sections,  and  that,  on  a  conviction  under  the  50  Geo.  3, 
the  certiorari  was  taken  away  and  an  appeal  given  (d). 
We  have  seen  that  by  stat.  12  &  13  Viet.  c.  45,  s.  9, 
the  decision  of  quarter  sessions  upon  the  hearing  of  any 
appeal  as  to  certain  matters  is  declared  to  be  final,  and 
not  liable  to  be  reviewed  by  certiorari  or  mandamus,  or 
otherwise  (e). 

Where  a  statute  takes  away  the  certiorari,  upon  a  sum- 
mary conviction  for  a  certain  offence,  but  prohibits  the 
magistrate  from  convicting  summarily  where  the  offence 
partakes  of  a  felonious  character,  the  Court  will  not  grant 
a  certiorari,  upon  a  suggestion  that  the  magistrate  has 
exceeded  his  jurisdiction ;  unless  such  excess  of  jurisdic- 
tion appears  on  the  face  of  the  conviction,  or  the  evidence 
shows  an  intention  of  the  party  to  commit  a  felony. 
Thus,  by  the  now  repealed  stat.  9  Geo.  4,  c.  31,  s.  27  (/), 
two  justices  might  convict  summarily  of  a  common 
assault,  and  a  conviction  or  acquittal  before  them  barred 
further  proceedings;  but,  by  section  29,  they  were  pre- 
cluded from  exercising  this  jurisdiction,  if  they  found  the 
assault  to  have  been  accompanied  by  any  attempt  to 
commit  felony,  and,  by  section  36,  no  such  conviction 
could  be  removed  by  certiorari.  Two  justices  convicted 
summarily,  as  of  a  common  assault,  where  it  appeared  by 
the  deposition,  that  the  defendant  had  laid  hands  upon 
the  prosecutor  in  an  indecent  manner,  but  without 
violence.  A  certiorari  being  moved  for,  on  the  ground 
that  the  offence,  if  committed,  was  accompanied  by  a 
felonious  attempt,  and  therefore  within  section  29, — the 
Court  of  Queen's  Bench  refused  to  interfere,  inasmuch  as 
no  excess  of  jurisdiction  appeared  on  the  face  of  the  con- 

(d)  R.  v.  The  Mayor  of  Liverpool,  (e)  Ante,  p.  377. 

3   D.  &   R.  275S  2   D.  &  R.  Mag.  (/)  Sect.   42   of  24  &  25    Viet. 

Ca.  4.  c.  100,  is  now  substituted. 
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viction,  and  the  evidence  (of  which  the  magistrates  were 
the  judges)  did  not  clearly  show  an  intention  to  commit 
felony  (g);  and  where  the  magistrates  convicted  a  man 
of  an  ao-oravated  assault  on  a  "woman  under  the  same 

OO 

statute  (as  extended  by  statute  16  &  17  Viet.  c.  30  (K) ), 
but  the  only  evidence  was  that  of  the  woman  who  swore 
to  a  rape,  the  Court  of  Queen's  Bench  refused  to  inter- 
fere on  an  application  for  a  habeas  corpus  (z),  and  the 
Court  of  Exchequer  were  equally  divided  on  the 
point  (J). 

But,  even  where  a  statute  in  express  terms  declares  Not  taken 
that  the  proceedings  shall  not  be  removed  by  certiorari,  suitor.011 
this  does  not  prevent  its  issuing  at  the  suit  of  the  prose- 
cutor ;  for,  to  restrain  the  prerogative  of  the  crown  in  this 
particular,  there  must  either  be  express  words  for  that 
purpose,  or  an  intention  manifestly  appearing  upon  the 
act,  that  the  crown,  as  well  as  the  subject,  shall  be 
prohibited  from  removing  the  proceedings  (k).  This  is  a 
reasonable  construction  of  a  provision,  the  object  of  which 
is  only  to  prevent  delay,  which  cannot  be  the  motive 
of  the  prosecutor.  And  it  is,  in  fact,  beneficial  to 
the  subject,  that  this  privilege  should  exist  on  the 
part  of  the  crown;  for,  in  several  instances,  where  the 
certiorari  is  taken  away  from  the  defendant,  the  Attorney- 
General  has  assisted  defendants,  where  a  doubtful  judg- 
ment has  been  given  below,  to  have  their  cases  recon- 
sidered by  applying  for  the  certiorari  on  the  part  of  the 
crown  (Z).  This  privilege  is  extended  to  any  private 
person  prosecuting,  though  he  may  have  become  no- 
minally the  defendant  in  a  subsequent  stage  of  the  pro- 
ceedings, as  if  the  conviction  has  been  quashed  at  the 

(g)  Anon.  1  B.  &  Adol.  382.  (j)  Re  Thompson,  30  L.  J.,  M.  C. 

(h)  Repealed,  so  far  as  it  relates  19  ;    Wilkinson  v.  Dutton,  3  B.  &  S. 

to  this  subject,  by  24  &  25  Viet.  c.  821  ;  32  L.  J.,  M.  C.  152. 

95,  which  repeals  the  1st  sect.     See  (k)  R.  v.  Allen,  15  East,  333,341, 

24  &  25  Viet.  c.  100,  s.  43.  342.     See  2  Chit  Rep.  186. 

(»')  Re  Thompson,  15  C.  B.,  N.  S.  (/)  15  East,  337. 
288;  30  L.  J.,  M.  C.  20,  n.  (3). 
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When  required 
for  removal  of 
conviction,  &c. 


Not  taken 
away  where 
there  is  want 
of  jurisdiction 
or  fraud. 


sessions,  with  costs  to  be  paid  by  the  prosecutor,  and  he 
afterwards  seeks  to  quash  the  order  of  sessions  (m).  We 
have  already  considered  when  it  is  necessary  to  bring  the 
conviction  or  order  before  the  Court,  and  not  to  rely 
solely  on  the  commitment  (ri). 

So  even  express  words  taking  away  the  certiorari  are 
inapplicable  where  there  is  a  want  or  excess  of  jurisdic- 
tion (o),  which  may  be  shown  by  affidavit,  although  the 
conviction  may  be  good  ex  facie  (  p],  or  where  the  Court 
has  been  illegally  constituted  (q),  or  the  conviction  has 
been  obtained  by  fraud  (r).  So  the  writ  was  allowed  to 
issue,  notwithstanding  there  were  express  words  taking  it 
away,  where  the  magistrates  convicted  of  an  assault, 


(m)  Cov.  Pr.  65;  R.  v.  Farewell, 
1  East,  305  ;  R.  v.  Berkeley,  1  Ken. 
80  ;  R.  v.  Bodenham,  1  Cowp.  78  ;  R. 
v.  Boultbee,  4  A.  &  E.  498 ;  R.  v. 
Spencer,  9  Id.  485. 

(n)  Ante,  p.  390. 

(o)  R.  v.  The  Sheffield  Railway 
Company,  11  A.  &  E.  194;  R.  v. 
Rose,  1  Jur.,  N.  S.  802  ;  R.  v.  Boult- 
bee, 4  A.  &  E.  498 ;  6  N.  &  M.  26, 
S.  C.;  Saylis  v.  Strickland,  1  M.  & 
G.  596;  R.  v.  JJ.  St.  Alban's,  17 
Jur.  531 ;  22  Law  J.,  M.  C.  142, 
S.  C.  ;  R,  v.  Berkeley,  1  Lord  Ken. 
Rep.  99;  R.  v.  JJ.  Derbysh.,  2  Id. 
209  ;  R.  v.  //.  Somersetsh.,  5  B.  & 
C.  816  ;  R.  v.  West  Riding  of  Yorksh., 
5  T.  R.  629 ;  R.  v.  Fowler,  1  A.  & 
E.  836.  The  following  objections 
have  been  held  not  to  go  to  the 
jurisdiction,  viz. :  that  the  defend- 
ant was  convicted  on  a  summons 
giving  an  unreasonably  short  notice, 
and  in  the  absence  of  himself  or 
any  one  on  his  behalf,  except  an 
attorney  authorized  to  apply  only 
for  an  adjournment,  and  that  the 
conviction  took  place  without  proof 
of  service  of  the  summons,  the 
justices  having  jurisdiction  over 
the  subject-matter ;  Ex  parte  Hop- 
wood,  15  Q.  B.  121.  So  where  costs 
were  erroneously  ordered  to  be  paid 
to  the  clerk  of  commissioners,  in- 
stead of  to  the  clerk  of  the  peace,  it 
was  held  to  be  a  defect  in  form  only  ; 


R.  v.  Binney,  1  El.  &  Bl.  810 ;  22  L. 
J.  (N.  S.)  M.  C.  127;  17  Jur.  854, 
S.  C.  So  where  a  magistrate  took 
part  in  the  decision,  having  been 
present  during  only  a  part  of  the 
discussion  ;  R.  v.  Chester  and  Holi/- 
head  Railway  Company,  Q.  B.,  Jan. 
14,1856;  and  see  Index  tit.  "Juris- 
diction." In  a  late  case  Mr.  Jus- 
tice Crompton  said,  "  Now  that 
justices  can  be  compelled  to  grant 
cases  for  the  opinion  of  the  superior 
Courts,  it  may  be  doubted  whether 
we  ought  to  grant  a  certiorari,  unless 
we  see  that  they  have  really  acted 
without  jurisdiction  ;"  R.  v.  Lundie, 
31  L.  J.,  M.  C.  157,  160;  see  R.  v. 
Hodgson,  12  W.  R.  423.  If  a  sum- 
mons  is  taken  out  under  one  statute 
and  the  defendant  is  convicted  under 
another,  it  is  an  excess  of  jurisdic- 
tion, and  a  certiorari  will  be  granted  ; 
R.  v.  Brickhall,  33  L.  J.,  M.  C.  150' ; 
ante,  p.  65. 

( p )  R.  v.  Bolton,  1  Q.  B.  66  ;  Re 
Bailey  and  Collier,  3  El.  &  Bl.  607  ; 
and  see  ante,  p. 400;  and  post,  p.  431. 

(q)  R.  v.  Cheltenham  Commissioners, 
1  Q.  B.  467. 

(r)  R.  v.  Gillyard,  12  Q.  B.  527; 
Tarry  v.  Newman,  15  M.  &  W.  653; 
and  see  further,  as  to  the  effect  of 
fraud  on  judicial  proceedings,  R.  v. 
Alleyne,  4  El.  &  Bl.  186;  1  Jur., 
N.  S.  869;  Shedden  v.  Patrick,  I 
Macqueen,  H.  of  L.  Cas.  535. 
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although  the  complainant  asked  only  for  sureties  to  be 
found  to  keep  the  peace  (s}.  And  if  an  order  of  sessions 
be  brought  up  to  be  enforced  under  12  &  13  Viet.  c.  45, 
s.  18,  it  may  be  objected  to,  although  the  certiorari  is 
taken  away  (t). 

"NY  hen  a  writ  of  certiorari  is  applied  for,  it  is  either  at  Manner  of  ob- 
the  instance  of  the  crown,  or  of  the  defendant. 

First,  where  the  application  is  at  the  suit  of  the  crown,  crown, 
it  is  either  by  the  Attorney-General  ex  ojficio,  or  by  the 
private  prosecutor.  In  both  these  cases  alike  it  issues  of 
course,  and  without  assigning  any  grounds  (M).  Neither 
are  the  restrictions  and  limitations,  as  to  the  time  of  suing 
out  the  certiorari, — nor  other  regulations,  as  to  notice,  re- 
cognizances, and  the  like, — attached  to  an  application  by 
the  crown  or  prosecutor  (a;).  Besides  the  authority  of 
practice,  it  has  been  decided  by  the  Court,  upon  a 
review  of  the  subject,  that  the  general  words  of  a  statute 
restraining  the  issuing  of  writs  of  certiorari  do  not  apply 
to  prosecutors  (y). 

There  is  this  distinction  between  an  application  by  the  By  Attorney- 
Attorney-General  officially,  and  that  by  a  private  prose- 
cutor,  viz.  that  in  the  former,  the  writ  is  of  absolute  right ; 
but,  in  the  case  of  an  individual  prosecutor,  though  the 
writ  issues  of  course,  yet,  upon  cause  shown,  it  may  be 
suspended  (z). 

The  right  of  the  Attorney-General  to  have  the  writ,  as 
of  course,  is  not  confined  to  cases,  where  it  is  sued  out  on 
behalf  of  the  prosecution ;  but  it  is  established  practice 
of  the  Crown  Office,  that  the  Attorney-General  is  entitled 
to  it  absolutely  in  all  cases.  And,  though  a  statute  ex- 

(«)   R.  v.  Deny  and  othert,  2  L.  M.  26;  4  A.  &  E.  498,  S.  C. 
M.  &  P.  230  ;  20  L.  J.,  M.  C.  189,  (*)  1  East,  298,  303,  n.  (rf);  R.  v. 

S.  C.  Farewell,  2  Str.   1209;  and  S.  C.  1 

(f )  R.  v.  Hellier,  17  Q.  B.  229 ;  East,  305,  from  a  MS.  note.     See 

R.  v.  Hyde,   2  El.  &  Bl.  952  ;  21  also  16  &  17  Viet  c.  30,  s.  8. 
L.  J.,    M.   C.    94;    16   Jur.  637,  (y)  Per   Lord    Kenyon,    1    East, 

S.  C.  305. 

(«)  2  T.  R.  89;  2  Hawk.  P.  C.  (s)  2   Hawk.  P.  C.  c.  27,  a.  27, 

c.  27,  s.  27  ;  R.  v.  Boultbce,  6  N.  &  n.  (2) ;  4  Burr.  2458. 
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By  private 
prosecutor. 


At  the  suit  of 
the  defendant. 


Affidavit. 


pressly  takes  away  the  certiorari  from  the  defendant,  or 
he  cannot  have  it  without  laying  a  special  ground  by 
affidavit,  yet  the  crown, — if  the  defendant  be  one  of  its 
officers,  or  if,  for  any  reason,  it  take  up  his  defence, — may 
have  a  certiorari  in  the  name  of  the  defendant,  without 
laying  any  special  ground  (a),  and  without  regard  to  any 
restrictions  imposed  in  ordinary  cases,  as  to  the  time  of 
applying  for  it  (b).  Where  this  is  done,  the  Attorney- 
General,  by  his  signature,  authorizes  the  defendant's 
attorney  to  apply  to  the  Court,  or  to  a  judge  in  vacation, 
and  a  rule  is  thereupon  drawn  up  of  course.  And  no 
recognizance  is  necessary  upon  a  writ  so  obtained. 

The  writ  for  the  private  prosecutor  is  obtained,  if  in 
term  time,  by  counsel's  signature  to  a  motion,  which, 
being  handed  to  the  officers  of  the  Crown  Office,  a  rule 
is  drawn  up  for  issuing  the  writ,  which  is  thereupon  given 
out  from  the  Crown  Office.  In  vacation,  application  is 
made  to  a  judge  of  the  Court  of  Queen's  Bench  at 
Chambers,  and  the  rule  drawn  up  upon  his^/za£. 

But  though  the  certiorari  is  demandable  of  right  by 
the  prosecutor,  it  is  discretionary  in  the  Court  either  to 
grant  or  refuse  it  at  the  prayer  of  the  defendant  (c). 
Some  special  ground  must  be  laid  before  the  Court  by 
affidavit  on  moving  for  the  rule(d);  for  where  it  was 
moved  for,  on  the  ground  of  the  jurisdiction  of  the  justices 
not  appearing  on  the  conviction,  and  there  was  no  affi- 
davit showing  the  want  of  jurisdiction,  the  application  for 
the  certiorari  was  refused  (e).  A  slight  ground,  however, 


(a)  1  East,  303,  n.  (d) ;  4  Burr. 
2458  ;  R.  v.  Stannard,  4  T.  R.  161  ; 
see  also  R.  v.  Thomas,  4  M.  &  S.  442, 
where  Lord  Ellenborough.C.  J.,said, 
"  I  have  been  enquiring  of  the  officer 
if  the  practice  is  as  1  supposed  it  to 
be,  and  find  that  the  Attorney- Ge- 
neral has  not  the  power  of  himself 
to  issue  a  certiorari,  but  must  make 
application  to  this  Court ;  but,  upon 
such  his  application  being  indorsed, 
it  is  a  matter  of  course  with  the 


Court  to  grant  a   certiorari."     See 
also  2  Chit.  Rep.  136. 

(b)  R.  v.  James,  M.  26  Geo.  3  ;  1 
East,  303,  n.  (d). 

(c)  2  Hawk.  P.  C.  c.  27,  s.  27  ; 
see  also  R.  v.  JJ.  Salop,  29  L.  J.,  M. 
C.  39 ;  R.  v.  Pudding  Norton,  33  Id. 
136. 

(d)  2  T.  R.  90. 

(e)  R.  v.  Long,  1  M.  &  R.  139  ;   1 
M.  &  R.  Mag.  Ca.  52;  and  see  R. 
v.  Bolton,  1  Q.  B.  66. 
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will  be  sufficient  for  applying  for  the  writ ;  but  there  must 
be  some  (/). 

In  vacation,  it  may  be  obtained  by  a  judge's  order, 
upon  special  application  supported  by  affidavit.     The  rule  Rule  absolute 
is  sometimes  absolute  in  the  first  instance^),  but  it  is  infirstinstance- 
usual  to  grant  it  nisi  only,  and  it  is  said  to  be  better 
dso  at  Chambers  to  issue   a   summons  to   show  cause 
why  the  writ  should  not  be  granted  (h). 

In  one  case,  the  Court  granted  the  writ  of  certiorari  at 
once,  where  if  a  rule  had  been  granted  the  six  months 
from  the  conviction  would  have  elapsed,  so  that  no 
action  could  have  been  brought  against  the  justices  (i). 

If  a  rule  nisi  only  be  granted  in  the  first  instance,  yet 
the  argument  on  such  ride  generally  decides  the  case,  and 
if  it  be  made  absolute  after  argument,  the  conviction  is 
quashed  almost  as  a  matter  of  course  when  it  is  after- 
wards brought  up  on  the  certiorari. 

The  rule  for  the  certiorari  must  specify  the  omission  or  Rule  must 
mistake  objected  to  in  the  conviction,  order  or  judgment  ^ 
which  it  is  sought  to  remove  (&). 

By  a  rule  of  Court,  Pasc.  1  Ann.  B.  R.  (Z),  no  certio-  Where  sus- 
rari  shall  be  granted  to  remove  orders  of  justices  from  appeal, 
which  the  law  has  given  an  appeal  to  the  sessions,  before 
the  matter  be  determined  on  the  appeal,  or  the  time  for 

(/)  Per  Buller,  J.,  2  T.  R.  90.  Man.  Mag.  Ca.  99.     Although  the 

The  rule  is  said  to  have  obtained  prosecutor  and  justices  should  have 

ever  since  the  time  of  Charles  II.,  full  opportunity  of  opposing  the  ap- 

Jd. ;  and  see  R.  v.  Abbott,  Doug.  553,  plication,  yet  it  is  not  necessary  to 

n.     It  appears,  says  Mr.  J.  Buller,  2  issue  a  summons,  calling  upon  them 

T.  R.  80,  from  a  case  preserved  in  to  show  cause  why  the  writ  should 

SirE.  Northey's notes,  XI.  25  Car.  2,  not  issue;  R.  v.  Hodgson,  12  W.  R. 

that  it  was  then  held  as  clear  law  423. 

that   a   certiorari   ought   not   to   be  (A)  R.  v.  Allen  and  others,  4   B. 

granted   in   vacation,   but  in   open  &  S.  915  ;  33  L.  J.,  M.C.  98;  and 

Court,  and  upon  a  ground  shown.  see  R.  v.  Chipping  Sodbury,  3  Nev. 

It  is  now,  however,  the  practice  to  &    M.    104 ;    and   Corner's   Crown 

let  the  writ  be  sued  out  in  vacation,  Practice,  p.  72. 

by  a  judge's  order  upon  affidavit.  (/)  Ex  parte  Houseman,  Q.  B.  Jan. 

(g)  R.  v.  Spencer,  8  Dowl.  127;  15,  1856. 

Symondt  v.  Dimsdale,  2  Exch.  533  ;  (*)  12  &  13  Viet.  c.  45,  s.  7.    See 

semble,  overruling/?,  v.  Chipping  Sod-  R,  v.  Purdey,  34  L.  J.,  M.  C.  4. 

bury,  3  Nev.  &  Man.  104;  2  Nev.  &  (1)  1  Salk.  146. 
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Effect  on  cer- 

appeal  °devend- 
ir'g' 


appealing  be  expired  ;  because  it  hinders  the  privilege  of 
appealing. 

This  rule  must  have  been  taken  advantage  of,  upon 
the  motion  to  file  the  order,  when  such  motion  was 
made(wz). 

By  the  interpretation  put  upon  this  rule,  however,  if  a 
right  of  appeal  to  the  sessions  is  given  to  the  defendant 
alone,  to  be  brought  within  a  certain  time,  he  may  waive 
his  right,  and  apply  for  a  certiorari  before  the  time  for 
appealing  is  expired  (n),  unless  expressly  restricted  by  the 
statute  (0)  ;  and  the  rule  applies  only  where  the  party  in 
whose  favour  the  order  was  made  seeks  to  bring  it  up 
by  certiorari,  which  would  prevent  the  privilege  of  ap- 
pealing (  p). 

The  only  cases,  where  the  issuing  of  the  certiorari  is 
suspended  by  the  privilege  of  appeal,  are  those  in  which 
both  parties  have  that  privilege  ;  and  then  only  if  a  cer- 
tain time  is  fixed  for  bringing  the  appeal  (  q)  ;  for,  if 
only  the  party  applying  for  the  certiorari  has  the  right 
of  appealing,  he  may  waive  it  ;  and  where  both  are  en- 
titled to  it,  yet  if  no  time  be  fixed  for  bringing  the 
appeal,  it  is  no  objection  to  the  writ  of  certiorari  issuing  ; 
for,  if  it  were,  the  writ  might  never  issue  at  all  ;  and  the 
rule  of  Court  above  mentioned  is  to  be  understood  in  that 
sense  (r). 

Where  a  person  had  been  committed  by  two  justices 
*°  *ke  sessions  under  the  Vagrant  Act,  against  which 
commitment  he  had  appealed,  and  while  that  appeal  was 


(m)  Per  Holt,  C.  J.,  1  Salk.  136. 
No  motion  is  now  made  to  file  the 
order. 

(n)  R.  v.  Harman,  Andr.  343. 

(o)  An  instance  of  such  partial 
restriction  of  the  certiorari,  though 
not  usual,  is  found  in  the  statute  12 
Geo.  2,  c.  28,  ss.  5,  6,  against  exces- 
sive gaming, — which,  after  giving 
the  party  grieved  an  appeal  to  the 
sessions,  enacts  (sect.  6)  that  "  no 
conviction  or  judgment  shall  be  re- 


movable into  any  Court  of  Record 
at  Westminster  by  certiorari,  or  any 
other  writ  or  process,  until  such 
order  or  other  proceeding  shall 
have  been  first  removed  to,  and 
judgment  and  determination  made 
thereon  by,  the  Court  of  Quarter 
Sessions." 

(p)  R.  v.  Willats,  7  Q.  B.  516  ;  R. 
v.  Dlathivayt,  3  D.  &  R.  542. 

(q)  Andr.  343. 

(r)  Id.  ib. ;  and  see  2  Str.  991. 
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depending  a  certiorari  had  been  granted  to  remove  the 
proceedings ;  afterwards  a  rule  was  obtained  to  show 
cause  why  it  should  not  be  quashed.  The  Court  were 
all  of  opinion,  that  no  certiorari  could  issue  then,  and, 
therefore,  that  it  must  be  quashed;  for  the  magistrate 
had  committed  to  the  sessions,  and  the  vagrant  had  ap- 
>ealed ;  so  that  both  parties  had  agreed,  that  there  should 
be  an  appeal  to  the  sessions ;  and  therefore  the  certiorari 
ought  not  to  issue  till  the  sessions  had  determined  the 
case  (s). 

Where,  however,  the  objection  taken  to  a  conviction  After  case 
goes  to  the  jurisdiction  of  the  justices,  a  certiorari  may  gra 
issue,  even  although  the  party  applying  for  it  has  induced 
the  magistrates  to  state  a  case  for  the  opinion  of  a  superior 
Court,  under  20  &  21  Viet.  c.  43,  and  although  such  case 
is  still  pending  before  the  Court  (<). 

But,  even  where  there  is  no  objection  to  the  certiorari  Refused, 
issuing  before  the  time  for  appealing  has  expired,  yet  the 
Court,  in  the  exercise  of  its  discretion,  will  refuse  to  grant 
it,  if,  upon  the  affidavits  in  support  of  the  application,  it 
appears  that  the  ground  alleged  for  it  is  more  properly 
the  subject  of  appeal  (M)  ;  or,  if  the  defendant,  before 
raising  the  objection  to  the  jurisdiction  of  the  justices, 


(s)  R.  v.  Sparrow  and  another,  2  tion  on  the  merits." 

T.  R.  196,  n.  (a).    The  practice  is  («)  Per   Lord    Mansfield,    R.    v. 

different,  on  an  application  fora  cer-  Whitbread,    Doug.    550.      In   R.    v. 

tiorari  to  remove  an  indictment  from  Eaton,  2  T.  R.  90,  where  the  Court 

the  sessions  ;  in  which  case  the  ap-  at  first  refused  to  grant  a  certiorari 

plication  must  be  made  before  the  without  some  cause  shown,  it  is  said 

trial   of  the  indictment  at  the  ses-  that  the    defendant's   counsel    then 

sions;  R,  v.  Inhabitants  of  Pennegues  offered   an    affidavit   of   the   merits, 

and  Machynlleth,  1    B.  &  C.  142  ;   1  which  being  read,  the  certiorari  was 

D.  &  R.  Mag.  Ca.  243  ;  and  see,  as  granted.    This  expression,  however, 

to  the   removal  of   indictments  by  it  is  presumed,  must  apply  to  such 

certiorari,  16  &  17  Viet.  c.  30,  ss.  facts  as  appeared  upon  the  face  of 

4  —  8.  the     conviction;     otherwise,     they 

(t)  R.  v.  Allen  and  others,  4   B.  could  not  furnish  a  reason  for  grant- 

&    S.   915;    33    L.    J.,    M.   C.  98;  ing  the  certiorari,  as  they  could  not 

and  on  R.  v.  Sparrow  being  cited,  be  taken  notice  of  upon  the  convic- 

Cockburn,  C.  J.,  said,  "The  ques-  tion   being  brought  up.     See  R.  v. 

tion  whether  the  justices  had  juris-  Hunt,  2  Chit.  Rep.  130. 
diction  is  preliminary  to  any  ques- . 
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endeavoured  to  obtain  their  decision  on  the  merits  (#) ; 
or,  if  the  objection  is  one  which  ought  to  have  been 
taken  at  the  hearing,  instead  of  being  reserved  as  a 
ground  for  quashing  the  conviction  or  order  after  it  has 
been  made,  e.  g.}  the  objection  of  resjudicata  (y). 


SECT.  3. — Of  the  Time  of  issuing  the  Certiorari,  and  of 
the  Notice,  and  Recognizance. 


1.  Time  of  issuing     416 

2.  Notice   id. 


3.  Recognizance 420 

4.  Sureties 422 


Regulation 
as  to  time  of 
issuing. 


There  are  several  statutory  regulations  concerning  the 
issuing  of  the  writ  of  certiorari,  in  regard  to  time,  notice 
and  security  for  costs. 

With  regard  to  the  time,  and  also  the  notice  necessary, 
it  is  enacted,  by  13  Geo.  2,  c.  18,  s.  5,  "  That,  for  the 
better  preventing  vexatious  delays  and  expense  occasioned 
by  the  suing  forth  writs  of  certiorari  for  the  removal  of 
convictions,  &c.,  before  justices  of  the  peace,  no  writ  of 
certiorari  shall  thenceforth  be  granted,  issued  forth  or 
allowed  to  remove  any  conviction,  order,  &c.,  made  by  or 
before  any  justice  or  justices  of  the  peace,  or  the  General 
In  six  months.  Quarter  Sessions,  unless  such  certiorari  shall  be  moved 
or  applied  for  within  six  calendar  months  next  after 
such  conviction,  order,  &c. ;  and  unless  it  be  duly  proved 
upon  oath,  that  the  party  suing  out  the  same  hath  given 
six  days'  notice  thereof  in  writing  to  the  justice  or  justices, 
or  any  two  of  them  (if  so  many  there  be),  by  and  before 
whom  such  conviction,  &c.,  shall  be  so  made ;  to  the 
end  that  such  justice,  or  the  parties  therein  concerned, 
may  show  cause  against  the  issuing  or  granting  the  said 
certiorari" 


Notice. 


(*)  R.  v.  JJ.  Salop,  2  El.  &  El. 
386  ;  29  L.  J.,  M.  C.  39. 

(y)  R.  v.  Harrington,   12  W.  R. 


420  ;  3  N.  R.  468  ;  and  ante,  p.  145, 
cl  seq. 
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The  six  calendar  months  are  to  be  computed  from  the 
date  of  the  conviction,  if  there  has  been  no  appeal  (z). 
But  if  an  appeal  has  been  heard,  then  it  is  sufficient,  if 
the  certiorari  is  moved  for  within  six  calendar  months 
after  the  order  of  sessions  confirming  the  conviction ;  for, 
as  was  observed  by  Mr.  J.  Patteson  in  R.  v.  Justices  of 
Middlesex  (a),  "if  this  were  otherwise,  the  party  ag- 
grieved would  not  have  his  two  remedies ;  for  if  he  were 
obliged  to  remove  the  conviction  within  six  months,  he 
would  often  lose  the  opportunity  of  an  appeal  on  the 
merits." 

The  application  may  be  made  on  the  last  day  of  the  six 
months,  and  where  the  applicant  had  left  the  affidavits 
with  the  judge's  clerk  on  the  last  day  but  one  of  the  six 
months,  and  had  done  all  he  could  for  the  purpose  of 
making  the  application  on  the  next  day,  but  on  account 
of  the  judge  not  attending  chambers,  the  application  was 
not  heard  until  after  the  six  months  had  expired,  the  writ 
was  allowed  to  issue  (&). 

The  notice  must  be  given  to  the  magistrates  six  days 
previous  to  the  application  for  the  rule  to  show  cause ;  and 
the  six  days  are  to  be  reckoned  one  day  inclusively  and 
the  other  exclusively  (c).  The  notice  of  such  motion  must 
be  given  to  the  justices,  notwithstanding  the  order  of  ses- 
sions is  made,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  on  a  case  to  be  stated,  and  the  case  is 
afterwards  stated  and  settled  by  the  justices  at  sessions  (c?). 
The  service  of  the  rule  to  show  cause,  though  more  than 

**  ^O 

six  days  be  given  upon  it,  is  not  a  sufficient  compliance 
with  the  act(e).     The  notice  may  be  of  intention  to  move 

(2)  R.  v.  Boughey,  4  T.  R.  281  ;  (6)  R.  v.  Allen  and  othert,  4  B.  & 

see  R.  v.  Whitechapel,  2  Dowl.,  N.  S.  S.  915  ;  33  L.  J.,  M.  C.  98. 

964;   Re  Llanbelig,  15  L.  J.,  M.  C.  (c)  R.  v.   Goodenough,  2  A.  &  E. 

92 ;   R.  v.  Bloiam,  1  A.  &  E.  386.  463. 

(a)  R.  v.  JJ.  Middlesex,  5  A.  &  E.  (d)  R.  v.  JJ.  Sussex,  1  M.  &  S. 

626  ;  and  see  R.  v.  Kaye,  1  D.  &  R.  631,  734. 

436 ;  R.  v.  JJ.   Sussex,  1    M.  &   S.  (e)  R.  v.  JJ.  Glamorsatuh.,  5  T. 

631 ,  734  ;  R.  v.  JJ.  Hertfordsh.,  2  D.  R.  279. 
&  L.  952. 

P.  E  E 
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for  a  certiorari <e  in  six  days  from  the  giving  of  this  notice, 
or  as  soon  after  as  counsel  can  be  heard  "(/)•  But  where 
a  notice  was  given,  that  the  motion  would  be  made  "  on 
the  first  day  of  term,  or  as  soon  after  as  I  can  be  heard," 
— the  notice  was  held  irregular,  where  it  was  served  only 
on  the  first  day  of  the  term,  although  not  in  fact  moved 
for  until  after  the  expiration  of  the  six  days(^). 

Where  the  certiorari  is  to  remove  an  order  of  sessions, 
the  notice  must  be  served  on  two  of  the  justices  present  at 
the  sessions,  by  and  before  whom  the  conviction  was  made. 
For  where  a  notice  was  served  on  one  justice  present  at 
the  sessions,  and  on  another  not  present,  the  service  was 
held  bad  (A). 

It  is  not  sufficient  to  state  in  the  affidavit  of  service 
that  the  notice  was  served  on  two  of  the  justices  present 
at  the  sessions,  but  it  should  be  alleged  in  accordance  with 
the  terms  of  the  statute,  that  it  was  served  upon  two  of  the 
justices  present  at  the  hearing  by  and  before  whom  the  con- 
viction was  made  (i),  and  it  seems  that  no  presumption  arises 
on  this  head  from  their  names  appearing  in  the  caption  of 
the  order  which  it  is  sought  to  remove  (k\  A  defect  in 
this  respect  is  ground  for  quashing  the  writ(Z),  and  if  the 
application  fails  from  defective  affidavits,  it  cannot,  in 
general,  be  renewed  (w).  Affidavits  may  be  used  to  show 
that  one  of  the  justices  described  in  the  affidavit  for  the 
certiorari,  as  having  been  present,  took  no  part  in  the 

(/)  R,  v.  Rose  and  another,  3  D.  (I)  R.  v.  Cartworth,  supra.    As  to 

&  L.  359.  time  of  making  application  to  quash 

(g)  In  re  Flounders,  4  B.  &  Ad.  the  writ  on  this  ground,   see  R.  v. 

885  ;  3  Nev.  &  M.  592.  Baslngstoke,  6  D.  &   L.  303 ;  R.  v. 

(A)  R.  v.  Rattislaw,  5  Dowl.  539.  Darton,  2  Id.  492  ;   R.  v.  Gilberdike, 

(i)  K.  v.  Cartworth,  5  Q.  B.  201  ;  5  Q.  B.  207  ;   R.  v.  Sevenoaks,  7  Id. 

and  see  R.  v.  JJ.  Suffolk,  21  L.  J.,  136;   R.  v.  Rattislaw,  5  Dowl.  539. 

M.  C.  169;  R.  v.  Darlon,  2  D.  &  L.  Enlarging   the  rule  nisi  by  consent 

498.  will  not  cure  objection  to  the  no- 

(fr)  R.  v.  Colchester,  20  L.  J.,  M.  tice  ;    R.   v.   JJ.  Shrewsbury,   11    A. 

C.  203  ;  and  see  R.  v.  JJ.  Shrewsbury,  &  E.  159  ;  9  Dowl.  501 ,  S.  C. 

9  Dowl.  501  ;    R.  v.  JJ.  Wiltsh.,  Id.  (m)  R.  v.  Manchester  Railway  Com- 

524.     But  see  R.  v.  Sevenoaks,  7  Q.  pany,  8  A.  &  E.  413. 
B.  136. 
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proceedings  (H)-  The  want  of,  or  any  defect  in,  such  pre- 
vious notice  is,  therefore,  a  good  cause  to  be  shown  against 
making  the  rule  absolute  (o) ;  or  even  if  the  rule  had  been 
made  absolute,  and  the  writ  issued,  the  Court  would  super- 
sede it,  on  the  ground,  that  no  notice  was  given  previous 
to  the  moving  for  the  rule  nisi  (p). 

The  certiorari  can  only  be  issued  at  the  instance  of  the 
party  giving  notice  to  the  justices  (q).  The  notice  must 
therefore  state  the  name  of  the  party  intending  to  apply 
for  the  writ(r),  and  should  state  who  that  party  is  (s); 
and  on  motion  for  the  writ,  the  Court  must  be  satis- 
fied on  the  affidavits  that  the  party  so  named  is  the  one 
by  whom,  or  on  whose  behalf,  the  notice  was  given  and 
the  application  is  made;  the  justices  must  also  be  identi- 
fied with  those  who  were  served(f).  And  if  there  is  more 
than  one  party  applying  for  it,  the  notice  must  be  given 
by  all ;  and,  therefore,  where  a  notice  was  signed  by  only 
one  churchwarden,  although  it  was  stated  to  be  "  on  be- 
half of  the  churchwardens  and  overseers  of  E.,"  it  was 
held  to  be  not  a  sufficient  notice  by  the  "  party  or  parties 
suing  forth"  the  writ,  within  the  statute  of  13  Geo.  2, 
c.  18,  s.  5(u).  But  in  order  to  obtain  a  certiorari  on  be- 
half of  a  parish,  to  remove  an  order  of  sessions,  a  notice 
to  the  justices  signed  by  the  attorney  for  the  parish, 

(n)  R.  v.  JJ.  Herefordsh.,  14L.J.,  certiorari;  and  they  may  show  for 

M.  C.  44,  n.  cause,  that  the  party  suing  out  the 

(o)  R.   v.  JJ.   Glamorgansli.,  5  T.  writ  was  a   stranger  to  the  county, 

R.  279.  and    not    interested    in   the    order. 

(p)  R.  v.  Nickels,  5T.  R.  281 ;  R.  The    justices,    therefore,    ought   to 

v.  Rattislaw,  5  Dowl.  P.  C.  539.  have  their   attention  called  to   the 

(?)  R.  v.  JJ.  Kent,   3  B.  &  Ad.  name   of  the  party   by   the   notice 

250.  itself."     See   also   R.  v.    How   and 

(r)  R.  v.  JJ.    LancasJi.,  4   B.   &  others,  11  A.  &  E.  159. 
Aid.   289,    where    the    Court   said,  (*)  Cov.  Pr.  70. 

"The    notice    should   be   given  by  (t)  R.  v.  JJ.  Shrewsbury,  11   A. 

the  party  suing  out  the  writ,   and  &  E.  159;  9  Dowl.  501,  S.  C.;  and 

that    circumstance    should    appear  see  R.  v.  JJ.  IVillsh.,  9  Dowl.  524  ; 

upon  the  face  of  the  notice  itself;  R.  v.  //.  Lancnsh.,  11  A.  &  E.  144. 
for  the   object  of  it,  stated   by  the  (a)  R.  v.  JJ.  Cambridgesh.,  3  B. 

statute,  is  to  enable  the  justices  to  &  Ad.  887. 
show  cause  against  the  granting  the 

E  E  2 
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stating  the  intention  of  the  parish  to  apply  for  such  writ, 
has  been  held  sufficient  (a:). 

These  restrictions,  however,  it  is  to  be  remembered,  do 
not  attach  upon  applications  on  behalf  of  prosecutors,  nor 
upon  those  made  by  the  Attorney-General  officially  on 
account  of  a  defendant(?/). 

Recognizance.  A  further  condition  to  be  observed,  before  a  certiorari 
can  be  obtained  by  the  defendant,  is  that  of  giving  secu- 
rity for  costs,  &c.  This  is,  in  some  instances,  regulated  by 
particular  statutes,  as  by  the  former  statutes  of  5  Ann.  c.  14, 
s.  2,  and  16  Geo.  3,  c.  30,  s.  19,  in  cases  relating  to  game 
and  to  deer:  in  other  cases,  the  defendant  is  obliged, 
before  he  can  have  a  certiorari,  to  enter  into  a  recog- 
nizance to  pay  the  prosecutor  his  costs  and  charges  (z). 

This  practice  is  founded  upon  an  extension  of  the 
following  clause  in  the  stat.  5  Geo.  2,  c.  19,  s.  1 : — 
"  Whereas,  in  many  cases  where  his  majesty's  justices  of 
the  peace  by  law  are  empowered  to  give  or  make  judg- 
ments or  orders,  great  expenses  have  been  occasioned,  &c. ; 
and  whereas  (sect.  2)  divers  writs  of  certiorari  have  been 
procured  to  remove  such  judgments  or  orders  into  his 
Majesty's  Court  of  King's  Bench  at  Westminster,  in  hopes 
thereby  to  discourage  and  weary  out  the  parties  concerned 
in  such  judgments  or  orders,  by  great  delays  or  expense : 
it  is  therefore  enacted,  that  no  certiorari  shah1  be  allowed 
to  remove  any  such  judgment  or  order,  unless  the  party 
prosecuting  such  certiorari,  before  the  allowance  thereof, 
shall  enter  into  a  recognizance  with  sufficient  sureties 
before  one  or  more  justices  of  the  peace  of  the  county  or 
place,  or  before  the  justices  in  their  quarter  sessions 
where  such  judgment  or  order  shall  have  been  made,  or 
before  any  judge  of  the  King's  Bench,  in  the  sum  of  501., 

(x)  R.  v.  Inhabitants  of  Abergele,  (z)  See  the  Form  of  a  Recogni- 

5  A.  &  E.  795;  1  Nev.  &  P.  235;  zance,  in  the  Appendix.  See  R.  v. 

1  Nev.  &  P.  Mag.  Ca.  66.  Hooper,  1  Chit.  491 ;  R.  v.  Harrison, 

(y)  Ante,  p.  412,  et  seq.  Id.  571. 
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with  condition  to  prosecute  the  same  at  his  own  costs  and 
charges  with  effect,  without  wilful  or  affected  delay,  and 
to  pay  the  party  in  whose  favour  such  judgment  was  given, 
within  one  month  after  such  judgment  or  order  shall  be 
confirmed,  his  full  taxed  costs ;  and,  in  case  the  party 
shall  not  enter  into  such  recognizance,  or  shall  not  fulfil 
the  conditions,  the  justices  may  proceed  upon  such  judg- 
ments or  orders,  as  if  no  such  certiorari  had  been  granted." 
The  third  section  directs  the  recognizance  to  be  certified 
into  the  Court  of  King's  Bench,  and  filed  with  the  cer- 
tiorari, and  order  or  judgment  removed ;  and  gives  a 
power  of  enforcing  it  by  attachment,  upon  affidavit  of 
non-payment  within  ten  days  after  demand. 

This  statute,  it  wrill  be  observed,  mentions  only  judg- 
ments and  orders;  and  on  that  account  seems  at  one  time 
not  to  have  been  understood  to  apply  to  convictions ;  for 
it  appears,  by  a  case  which  occurred  in  Michaelmas  term, 
26  Geo.  3  (a),  that  it  was  not  the  practice  to  require  a 
recognizance,  on  removing  convictions;  but,  as  by  the 
practice  of  the  Court  no  attachment  can  issue  for  the 
costs  where  there  is  no  recognizance,  the  Court  in  the 
case  alluded  to  declared,  that  for  the  future  they  would 
not  grant  a  certiorari,  to  remove  a  conviction,  without 
compelling  the  party  first  to  enter  into  a  recognizance  (b). 
Accordingly,  since  that  time,  the  practice  has  uniformly 
been  to  require  a  recognizance  for  the  allowance  of  a  cer- 
tiorari in  all  cases  of  the  removal  of  summary  convictions 


(a)  R.  v.  Jenkinson,  1  T.  R.  82.  (6)  According  to  the  report  (1  T. 

As  an  argument,  that  the  words  of  R.  82),  the  act  referred  to  at  the 

the  statute  would  not  in  strictness  bar  as  an  authority  for  granting  the 

comprehend  convictions,  it  may  be  attachment  was   13  Geo.  2,   c.  18; 

observed,  that  in  13  Geo.  2,  c.  18,  but  that  act,  of  which  the  5th  sec- 

s.  5,  which   relates   to   the  time  of  rion   alone  relates    to    the    subject, 

suing  out  the  certiorari,  the  act  ex-  is  confined  to  the  time  of  suing  out 

pressly  enumerates  convictions,   as  the  certiorari,  without  any  allusion 

well  as  judgments  and  orders.     See  to  costs.    This  is,  therefore,  probably 

ante,  p.  375,  as  to  the  words  " judg-  a  mistake;  for  the  5  Geo.  2,  c.  19,  is 

ment  or  order"  in  12  &  13  Viet.  the  act  upon  which  the  recognizance 

c.  45,  s.  7.  and  attachment  are  founded. 
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from  before  magistrates  (c) ;  except  in  the  case  of  con- 
victions under  the  former  game  laws,  before  noticed,  which 
were  regulated  by  the  statute  5  Ann.  c.  14,  until  the  new 
act  relating  to  game  (1  £  2  "Will.  4,  c.  32),  which  now 
takes  away  the  certiorari  for  the  removal  of  game  con- 
victions. 

The  title  of  the  act,  5  Geo.  2,  c.  19,  it  is  observable, 
relates  only  to  orders  and  judgments  made  on  appeal ;  from 
which  a  doubt  has  been  suggested,  whether  its  provisions 
are  applicable  to  convictions  on  those  statutes,  which  do 
not  give  any  appeal  to  the  sessions  (c/).  However,  the  first 
section  of  the  statute  refers  generally  to  orders  and  judg- 
ments made  by  justices  of  the  peace ;  and  there  seems  no 
sufficient  reason  for  confining  the  words  "  such  judgment 
or  order,"  in  the  section  above  recited,  to  orders  made  on 
appeal.  Accordingly,  in  a  case  arising  upon  the  statute 
5  Ann.  c.  14,  which  gave  no  appeal  to  the  sessions,  it  was 
taken  for  granted,  that  the  regulations  of  5  Geo.  2,  c.  19, 
were  necessary  to  be  complied  with(e).  And  in  practice 
a  recognizance  is  required,  without  any  distinction  whether 
there  has  been  an  appeal,  or  not. 

Sureties.  According  to  the  construction  put  upon  this,  and  the 

similar  provisions  in  the  former  act  of  5  Ann.  c.  14,  there 
must  be  a  recognizance  by  two  sureties,  in  501.  each ;  and 
the  statute  is  not  satisfied  by  a  recognizance  of  the  de- 
fendant, and  two  sureties,  each  in  251. 

The  party  prosecuting  the  certiorari  must  himself  enter 
into  the  recognizance,  with  two  sureties  in  addition  (/). 

And  where  the  certiorari  is  applied  for  on  behalf  of  a 
parish,  one  or  two  of  the  inhabitants  of  the  parish  must 
enter  into  the  recognizance  on  behalf  of  the  rest,  with 
two  sureties  also  (#). 

(c)  See  R.  v.   Boughey,  4  T.   R.       Appendix. 

281 ;  R.  v.  Dunn,  8  Id.  217.  (/)  R.  v.  Boughey,  4  T.  R.  281. 

(d)  See  8  T.  R.  218,  n.  (b).  (g)  R.  v.  Inhabitants  of  Aberge'e, 

(e)  R.  v.  Dunn,  8  T.  R.  217.     See       5  A.  &  E.  795;  1  Nev.  &  P.  23J; 
the  Form  of  a  Recognizance,  in  the       1  Nev.  &  P.  Mag.  Ca.  60,  S.  C. 
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But  where  a  certiorari  was  allowed  on  an  insufficient 
recognizance,  the  Court  of  Queen's  Bench  refused  to 
quash  the  certiorari,  but  merely  quashed  the  allowance, 
and  sent  the  writ  back  to  the  sessions,  in  order  that  it 
might  be  duly  allowed  after  the  parties  prosecuting  the 
.writ  should  have  entered  into  a  proper  recognizance  (A). 

The  recognizances  are  returned  by  the  justices,  along 
with  the  certiorari,  to  the  Crown  Office,  and  filed. 

The  conditions  as  to  recognizances,  like  the  others  that 
have  been  mentioned,  do  not  attach  upon  applications  by 
the  prosecutor  or  the  Attorney-General  ex  officio(i). 


SECT.  4. — Of  the  Direction,  Effect,  and  Return  of  the 
Certiorari. 

1.  Direction  of  Writ 423 

2.  Delivery    424 

3.  Effect  of   id. 

4.  No  stay  of  Execution  begun..  425 

5.  Return,  how  enforced   id. 

How  made    id. 

Under  Seal 426 

Filing id. 


6.  Practice  as  to  drawing   up 

Conviction    426 

7.  Examinations,  <$c.  need  not 

be  returned vl. 

8.  Impertinent  Matter    427 

9.  Return  quashed id. 

10.  Variance     428 

1 1 .  Procedendo     id. 

12.  Bail    429 


The  writ,  which  may  issue  upon  an  ex  parte  applica-  Direction  of 
tion  (k),  is  directed  to  the  justices  by  whom  the  conviction  tlie  writ< 
was  made  ;  or,  if  it  has  been  returned  to  the  sessions,  it  is 
directed  generally  to  the  "justices  assigned  to  keep  the 
peace  in  and  for  the  county  of,"  &c. 

According  to  Mr.  Serjeant  Hawkins,  if  a  person  who 
ought  to  certify  a  record  die,  having  such  record  in  his 
custody,  a  certiorari  may  be  directed  to  his  executor  or 
administrator  to  certify  it  (I). 

It  seems  that  upon  a  conviction  which  ought  to  be 

(/O  See  note  (g),  ante,  p.  422.  Exch.  533. 

(i)  R.  v.  Spencer,  9  A.  &  E.  485.  (/)  2   Hawk.  P.  C.  c.   27,  s.  41, 

(A-)  See  Symondi   v.   Dimsdule,   2       8th  ed.,  by  Curwood. 
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returned  to  the  sessions  the  certiorari  may  be  directed 
to,  and  the  return  made  by,  the  sessions  ;  for  the  justices 
out  of  sessions  are  supposed  to  return  their  proceedings 
there  (m). 

Delivery.  The  writ  is  of  no  effect,  unless  delivered  before  the 

time  for  its  return  has  expired  (ri). 

Effect  of.  The  writ  of  certiorari,  from  the  time  of  its  delivery, 

supersedes  the  authority  of  the  magistrates  below  ;  and  all 
subsequent  proceedings  are  void(o),  besides  being  a  con- 
tempt of  the  Court  of  Queen's  Bench,  for  which  the 
magistrate  is  liable  to  attachment  and  fine  (/>).  Its  having 
that  operation,  however,  is  only  on  condition  that  the 
proper  recognizance  required  by  5  Geo.  2,  c.  19,  s.  2,  has 
been  entered  into  ((7):  for,  by  the  express  provisions  of 
that  statute,  if  the  conditions  there  required  have  not  been 
observed,  the  justices  below  may  proceed  ;  and  till  this 
has  been  done,  the  Court  will  not  compel  them  to  return 
the  writ(r).  The  delivery,  however,  of  a  certiorari,  with 
these  necessary  conditions  duly  performed,  operates  as  a 
supersedeas  for  ever,  though  nothing  further  be  done  upon 


It  is  the  duty  of  the  magistrate,  therefore,  upon  receiving 
the  certiorari,  to  yield  obedience  to  it,  by  returning  all  the 
proceedings  comprehended  in  its  mandate,  not  only  pre- 
vious to  the  date  of  the  teste,  but  such  also,  if  any,  as 
originated  after  the  teste(t). 

But  though  the  magistrate  has  no  further  power,  after 
the  delivery  of  the  writ  regularly  sued  out,  to  do  any  fresh 
act,  yet  it  has  been  said,  that  if  a  certiorari  come  after  an 
adjudication  made,  but  before  the  convicting  justices  have 
agreed  upon  the  amount  of  the  fine,  it  is  no  contempt  in 


(m)  Semb.   1    Str.   470  ;    ante,  p.  (?)  2  Hawk.  P.  C.  c.  27,  s.  64. 

293.  (r)  R.  v.  Dunn,  8  T.  R.  218. 

(n)  2  Hawk.  P.  C.  c.  27,  s.  64.  (s)   Semb.   3  Dy.   244,  pi.  63;    2 

(o)  1  Salk.  148;  2  Hawk.  P.  C.  Hawk.  P.  C.  c.  27,  s.  64. 

c.  27,s.  64.  (/)   2  Ld.  Raym.  836,  1305;    1 

(p)  1  Mod.  44;  1  Ld.  Raym.  469.  Salk.  149;  1  East,  298. 
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them  to  fix  the  amount,  in  order  to  return  their  judgment 
complete  («). 

If,  before  any  certiorari  awarded,  a  warrant  of  distress  No  stay  of 
has  been  made,  and  delivered  to  the  constable  who  has 
distrained  the  goods,  he  may  proceed  to  sell ;  for  the  cer- 
tiorari, under  such  circumstances,  has  no  operation  upon 
the  execution,  which  was  begun  before  it  issued :  nor  has 
the  Court  of  Queen's  Bench  any  power  over  the  warrant 
so  previously  granted,  so  as  to  make  a  rule  upon  the 
constable  to  return  it  (a:). 

If  the  person,  to  whom  the  certiorari  is  directed,  neg-  Return,  how 
lects  to  return  it,  an  alias,  and  after  that  a  pluries,  lies ; 
and  lastly,  an  attachment (y).  But  in  practice  the  mode 
is.  to  take  out  a  rule  upon  the  magistrate,  or  person  whose 
duty  it  is,  to  return  the  writ.  This  is  a  side-bar  rule  (z) ; 
and  the  party,  to  whom  it  is  directed,  is  thereby  ordered 
to  return  the  writ  within  so  many  days  after  notice  of  that 
rule. 

The  manner  of  making  the  return  is  as  follows:  viz.  Making  the 
on  the  back  of  the  certiorari  should  be  inscribed,  "  The  " 

answer  of,  &c.  ."     The  style  and  authority  of  the 

person  making  the  return  should  be  here  specified  (a) : 
below  which  is  inscribed,  "  The  return  of  this  writ  appears 
by  a  certain  schedule  annexed  thereto."  This  is  usually 
signed  by  the  justice,  or  person  making  the  return ;  but  it 
is  sufficient,  if  the  name  and  style  appear  in  the  return, 
though  not  subscribed  (b).  If  the  certiorari  be  directed 
generally  to  the  justices  assigned  to  keep  the  peace  in  the 
county  of,  &c.,  as  is  the  case  where  it  is  directed  to  the 
sessions,  the  return  is  in  these  words,  "  The  answer  of 
A.  B.  (the  chairman),  and  the  justices  assigned  to  keep 


(K)  R.  v.   Elwell,   2   Ld.  Rayra.  (y)  Dalt  195;  Cromp.  116. 

1514;   2  Str.  795;  but  see   contra,  (*)  1  East,  299. 

Yelv.  32 ;   Dalt.  c.  195.  (a)  2  Ld.  Raym.  980. 

(*)  R.  v.  Nath,  2  Ld.  Rayra.  990 ;  (6)  A*on.,  6  Mod.  43. 
1  Salk.  147. 
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and  it  is  signed 


Under  seal. 


Filing. 


Practice  as  to 
drawing  up 
conviction. 


Examinations, 
&c.  need  not 
be  returned. 


the  peace  in  and  for  the  county  of  — 
by  the  chairman,  or  only  sealed. 

The  return  must  certify  the  record  itself,  and  will  be 
bad  if  it  only  certifies  the  tenor  thereof  (c),  or  even  a  copy 
of  the  record  (c?). 

The  return  should  regularly  be  under  seal(e),  as  the 
writ  enjoins,  and  should  add  the  description  of  the  jus- 
tices ;  otherwise  it  will  be  sent  back  to  be  amended  (/). 
It  is  made  upon  parchment :  and  a  return  is  said  to  have 
been  quashed,  because  it  was  upon  paper,  instead  of  parch- 
ment (<?). 

The  instruments  to  be  returned  are  inclosed  with  the 
writ  and  certificate,  and  sent  up  together,  to  be  remitted 
to  the  Crown  Office,  where  they  are  filed  with  other 
criminal  proceedings,  in  a  bundle  of  the  term  in  which 
the  writ  is  returnable. 

We  have  already  seen  that  it  is  not  usual  for  the  con- 
victing justices  to  draw  up  a  formal  conviction,  in  the  first 
instance,  in  every  case  in  which  a  penalty  is  inflicted ;  but 
to  make  minutes  of  the  proceedings  (without  attending  to 
the  precise  form)  at  the  time  of  pronouncing  the  judg- 
ment, from  which  they  may  afterwards,  if  occasion  require, 
make  out  a  regular  conviction,  to  be  returned  to  a  writ  of 
certiorari  (h). 

It  is  sufficient  to  return  the  conviction  in  due  form, 
without  returning  also  the  examinations  and  affidavits 
taken  in  the  proceeding  (z);  but  the  information  or  com- 
plaint should  be  returned  with  the  conviction  or  order  (j). 


(c)  1  Salk.  147. 

(d)  Askew   v.    Hayton,  1    Dowl. 
510. 

(e)  2  Hawk.   P.  C.  c.  27,  s.  70. 
For    forms    of    Returns,    see    Ap- 
pendix, tit.  "Certiorari." 

(/)  R.  v.  Kenyan,  6  B.  &  C.  640. 
(g)   1    Bar.    113;    ante,   p.    158, 
n.(6). 

(/*)  Ante,  p.  288. 

(e;  Anon.  Lofl't,  318 ;  R.  v.  Aber- 


gele,  8  A.  &  E.  394.  And  it  shoulil 
seem  that  the  reason  for  this  is, 
that  the  Court  will  not  take  notice 
of  any  formal  defect  in  the  pro- 
ceedings, unless  it  appears  on  the 
face  of  the  conviction  itself;  R.  v. 
Liston,  5  T.  R.  338;  R.  v.  Casltio- 
bury,  3  D.  &  R.  35;  1  D.  &  R. 
Mag.  Ca.  485. 

(';)  /{.  v.  Ji,t,lgrr,  6  El.  &  Bl.  1.37; 
25  L.  J.,  M.  C.  81. 


QUASHING  THE  RETURN.  -12 

By  stat.  8  &  9  Viet.  c.  87,  s.  103  (Smuggling  Act),  no 
warrant  of  commitment  under  that  or  any  act  relating  to 
the  customs  is  to  be  held  void,  if  it  allege  a  conviction  for 
the  oftence,  and  it  appear  to  the  Court  before  whom  the 
warrant  is  returned  that  the  conviction  proceeded  on  good 
and  valid  grounds.  If  on  return  of  such  warrant  to  a  writ 
of  habeas  corpus,  the  grounds  of  conviction  are  relied 
upon  in  answer  to  an  alleged  defect  in  the  warrant,  it 
seems  that  it  lies  on  the  party  supporting  the  conviction 
to  prove  those  grounds,  and  that  to  do  so  he  must  bring 
up  the  depositions  by  certiorari(k).  AYhere  a  rule  had 
been  obtained  for  a  certiorari  to  bring  up  an  order  of 
quarter  sessions,  confirming  on  appeal  an  order  of  justices 
"  with  all  things  touching  the  same,"  and  a  return  was 
made,  which  did  not  include  the  order  of  justices,  the 
Court  granted  a  rule  for  certiorari  to  remove  such  order 
pending  the  former  rule(Z). 

All  matters  introduced  into  the  return  by  way  of  expla-  Impertinent 
nation  or  otherwise,  except  those  expressly  ordered  to  be  a 
certified,  are   impertinent,  and  will  be  altogether  disre- 
garded by  the  Court(Tn);  and  can  neither  affect  the  con- 
viction, nor  supply  any  defect  in  it. 

If  the  tenor  only  of  the  record  be  returned,  instead  of  Return 
the  record  itself  (n);  or  if,  instead  of  sending  up  a  formal  qua!!ie  * 
conviction,  the  affidavits  only,  and  warrant  to  distrain,  be 
returned  (o),  the  return  is  imperfect.     In  such  case,  the 
return  is   quashed,  and  a  new  certiorari   granted  upon 
motion  (  p). 

And  in  one  case,  where  the  inferior  Court  returned  only 
a  copy  of  the  record,  the  Court  not  only  quashed  the  writ 
and  return,  but  ordered  a  procedendo  (q). 

(Ar)  Van    Bocen's  case,   9    Q.    B.  sythe,  6  D.  &  R.  497;  4  B.  &  C. 

669.     See  also  18  &  19  Viet.  c.  126,  401. 
s.  13.  (o)  R.  v.  Levermore,  1  Salk.  146. 

(/)  R.  v.  //.  Hertfordsh.,  2  D.  &  (p}  3  Salk.  80. 

L.  952.  (q)  Askew  v.   Haytan,    I    Dowl. 

(»)  2  Hawk.  P.  C.  c.  27,  s.  75.  510. 

(n)  1   Salk.    147;  I'almtr  ?.  For- 
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Variance  be- 
tween the  writ 
and  return. 


Quashing  the 
return. 


Procedendo. 


As  a  writ  of  error  can  remove  no  record,  which  mate- 
rially varies  from  the  description  of  that  set  forth  in  the 
writ,  so  neither  can  a  certiorari.  Thus,  a  certiorari  was 
to  remove  an  order  concerning  foreign  salt ;  the  order 
returned  appeared  to  be  concerning  salt  only;  the  return 
was  held  ill(r).  So,  if  the  record  of  a  conviction  re- 
turned vary  from  the  description  in  the  writ,  as  to  the 
names  of  the  justices  by  whom  it  is  said  to  be  made  (s), 
or  in  the  name  of  the  party  convicted  (i),  it  is  a  bad 
return. 

Likewise,  if  the  mandate  of  the  writ  be  to  remove  all 
proceedings  against  A.  and  B.,  it  will  not  remove  a  pro- 
ceeding against  A.  alone  (M).  But,  conversely,  a  writ  to 
remove  all  proceedings  against  A.  will  remove  those  in 
which  A.  is  included  jointly  with  others  (a:). 

When  the  record  returned  is  for  any  of  the  foregoing 
reasons  not  well  removed,  nothing  is  before  the  Court 
upon  which  it  can  proceed  (r/).  In  that  case,  therefore, 
the  Court  will  quash  the  return,  and  award  a  new 
writ  (z),  or  order  a  procedendo  (a). 

If,  upon  examination,  it  appears  that  the  certiorari 
issued  improperly,  it  may  be  superseded  even  after  the 
return  has  been  filed,  and  the  return  may  be  taken  ofF 
the  file  (b).  After  that  has  been  done,  a  procedendo  may 
be  awarded,  and  the  record  remanded.  But  no  pro- 
cedendo can  issue  till  the  certiorari  and  return  be  taken 
off  the  file  (c) ;  therefore,  till  the  motion  is  made  and 


(r)  1  Salk.  145;   3  Salk.  79. 

(s)  1  Sid.  448;  1  Keb.  102,  129, 
282 

(0  2  Hawk.  P.  C.  c.  27,  s.  86; 
2  Salk.  452. 

(«)  R.  v.  Baines,  2  Ld.  Rayro. 
1199;  1  Salk.  157. 

(*)  2  Hawk.  P.  C.  c.  27,  s.  85. 
It  is  so  laid  down  in  regard  to  in- 
dictments. 

(y)  Anon.  3  Salk.  80. 

(z)  R.  v.  Baines,  2  Ld.  Raym. 
1203;  3  Salk.  79,  80;  Ashley's  case, 


2  Salk.  479. 

(a)  Askew   v.    Hay  ton,    1    Dowl. 
510. 

(b)  1    Burr.   488.      A   judge   at 
chambers  has  jurisdiction  to  issue 
a  writ  of  procedendo,  and  it  is  mattrr 
for  his  discretion  whether  or  not  a 
summons  to  show  cause  should  be 
granted  in  the  first  instance;  R.  \. 
Scaife  and  others,  21    L.  J.,   M.  C. 
221. 

(r)  4  Burr.  2459 ;  6  Mod.  43. 
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granted  for  that  purpose,  the  motion  for  a  procedendo  is 
premature  (d ). 

If  the  defendant,  at  the  time  of  removing  the  convic-  Bail, 
tion,  be  under  commitment,  the  Court,  upon  the  return 
being  filed,  may  bail  him  till  the  validity  of  the  con- 
viction be  determined.  This  was  done  in  the  following 
case: — The  defendant  was  convicted  of  keeping  an  ale- 
house, without  licence,  and  was  thereupon  committed  for 
a  month,  as  the  act  directs.  After  he  had  lain  a  fort- 
night in  prison,  he  brought  a  certiorari,  and,  upon  the 
return  of  it,  he  was  admitted  to  bail ;  the  Court  being  of 
opinion,  that  if  the  conviction  was  confirmed,  they  could 
commit  him  in  execution  for  the  residue  of  the  time  (e). 
But,  in  case  of  commitment  under  the  former  Vagrant 
Act,  17  Geo.  2,  c.  5,  the  Court  having  refused  a  certio- 
rari, on  the  ground  of  an  appeal  depending  at  the  ses- 
sions, rejected  the  defendant's  application  to  be  out  on 
bail  till  the  appeal  should  be  decided  (/). 

(d)  4  Burr.  2459.  been   doubted    whether   the    Court 

(e)  R.    v.    Reader,    1    Str.    531.  has    power    to    recommit    the    de- 
This    course    was    adopted    in    Re  fendant  under  such   circumstances, 
Hammond,  9  Q.  B.  92  ;  2  New  Sess.  and   it   may  be   observed   that  the 
Cas.  397,  S.  C. ;   Re  Turner,  9  Q.  B.  statutes  8    &    9  Viet.   c.  68,   s.   3, 
80;  15  L.  J.,  M.  C.  140,  S.  C.;  Re  and   16  &  17  Viet.  c.  32,   for   the 
dston,  19  L.  J.,  M.  C.  236;   1  L.  M.  staying  of  execution  on  judgments 
&  P.  491,  S.  C.;  Re  Lord,  12  Q.  B.  in  misdemeanors  on  giving  bail  in 
757 ;   4  D.  &  L.  405 ;    16    L.   J.,  error,  expressly  empower  the  Court, 
M.  C.  15,  S.  C.,  where  see  form  of  upon  affirmance  of  the  judgment  of 
the  rule.     In  Re  Collier  and  Bailey,  the  Court  below,   to  recommit  the 
3   El.  &   Bl.  607,  a  rule  nisi  was  prisoner  for  the   remainder   of  his 
granted  for  the  recommittal  of  the  sentence.      See     Dugdale     v.     The 
defendant  who  had  been  so  bailed,  Queen,  1  Dears.  C.  C.  254 ;   24  L. 
or  for  the  estreating  of  his  recog-  J.,  M.  C.  55,  S.  C.     As  to  suspen- 
nizances,     the     conviction     having  sion   of   execution    by    appeal,   see 
been  confirmed ;  and  see  Dickenson  antet  p.  345  ;  and  as  to  form  of  ap- 
v.  Brown,  Peak.  N.  P.  C.  234,  and  plication  for  a  habeas  carpus  to  admit 
Re  Blues,  5  El.  &  Bl.  291  ;   1  Jur.,  to  bail,  see  ante,  p.  389,  n.(#). 

N.  S.  5  43 ;   24  L.  J.,  M.  C.  138,  S.C.;  (f)R.  v.  Sparrow  and  another,  2 

and  post,  Sect.  V.     It  has,  however,       T.  R.  196,  n. 
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SECT.  5. — Proceedings  in  the  Queen's  Bench  after  Return 
of  the  Conviction. 


1 .  No  plea  to  the  Conviction ....  430 

2.  Affidavits 431 

3.  Reserving  Special  Case     ....  434 

4.  False  Return    435 

5.  Filing  Return id. 


6.  Argument 435 

7.  Quashing  Order,  fyc.in  part  435 

8.  Confirmed,  fyc.  after  Death. .     id. 

9.  Costs  on  Affirmance    437 

10.  Proceedings  on  Recognizance  438 

11.  Attachment  for  Costs 439 


We  are,  in  the  next  place,  to  consider  the  proceedings 
in  the  Court  above  upon  the  conviction,  after  it  has  been 
properly  removed  into  that  Court. 

No  plea  to  the  It  seems  to  have  been  thought  regular,  at  one  time, 
to  allow  the  defendant  to  plead  to  the  conviction  matter 
impeaching  the  jurisdiction  of  the  magistrate.  This  is  re- 
ported to  have  been  done  in  one  of  the  earliest  cases,  in 
which  a  summary  conviction  by  a  justice  was  brought 
before  the  Court:  viz.  in  Gardner's  case,  in  which,  ac- 
cording to  the  report,  a  person  had  been  committed  by 
a  justice  for  going  armed,  on  the  statute  33  Hen.  8,  c.  6 ; 
and  he  being  removed  by  habeas  corpus,  and  such  facts 
disclosed  by  affidavit  as  showed  the  case  to  be  no  offence 
against  the  statute,  the  Court  commanded  a  plea  to  be 
drawn  comprising  the  whole  matter,  which  was  done ; 
and,  when  it  was  confessed,  the  party  was  discharged  (#). 

This  was  in  the  43  Elizabeth.  But  at  a  later  period 
(3  Ann.),  when  a  party,  who  had  been  convicted  before  a 
justice  (upon  the  27  EHz.  c.  7),  of  cutting  down  trees, 
offered  to  plead  a  title  to  the  trees,  the  majority  of  the 
Court,  consisting  of  three  judges,  against  the  opinion  of 
Lord  C.  J.  Holt,  refused  the  plea.  The  chief  justice  was 
for  allowing  it  on  the  authority  of  Gardner's  case ;  and 
Powell,  J.,  admitted,  that  if  the  record  of  that  case  could 
have  been  found,  he  should  have  consented  to  receive  the 
'  plea;  but  no  such  record  being  discovered,  he  thought 
there  was  not  sufficient  precedent  to  warrant  the  Court 

(g)  Gardner's  case,  Cro.  Eliz.  822;       case;  see  De  Vine's  case,  O.  Bridgm. 
5  Co.  72,  by  the  name  of  St.  John's       288  ;  ante,  p.  394. 
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in  admitting  a  plea  to  a  summary  conviction ;  and  that, 
if  the  justice  had  not  jurisdiction,  the  proper  remedy  was 
by  action  (A). 

Xo  attempt  appears  to  have  been  since  made  to  renew 
this  practice  ;  and,  according  to  modern  usage,  no  plea  is 
admissible  to  a  conviction,  nor  does  the  Court,  in  exa- 
mining the  conviction,  take  notice  of  anything  but  what 
appears  upon  the  face  of  it.  But  affidavits  may  be  used  Affidavits,  how 
to  show  a  want  of  jurisdiction,  although  they  contradict 
for  this  purpose  the  finding  of  the  justices.  TTe  have 
already  considered  this  question  to  some  extent  in  the 
preceding  chapter  (i) ;  but  it  is  one  of  sufficient  import- 
ance to  deserve  further  notice  here  in  connection  with 
the  writ  of  certiorari.  The  leading  case  upon  the  sub- 
ject is  The  Queen  v.  Bolton  (A),  in  which  the  question 
was  how  far  affidavits  were  admissible  to  review  the 
finding  of  justices  in  an  order  brought  up  by  certiorari ; 
and  it  was  held  that,  although  affidavits  will  be  received 
to  show  that  the  justices  had  no  authority  to  enter  upon 
the  inquiry,  as  for  instance,  that  the  question  brought 
before  them  by  the  complaint  was  not  one  to  which  their 
jurisdiction  extended,  yet  the  Court  will  not  hear  affi- 
davits impeaching  their  decision  or  conclusion  on  the 
facts  or  reviewing  their  judgment  on  the  evidence.  Lord 

(ft)  fl.  v.  Bumaby,  2  Ld.  Laym.  14  Q.  B.  710,  718  ;  Parker  v.  Not- 

900;  3  Salk.  217.  tingham  Railway  Company,  33  L.  J., 

(i)  Ante,  p.  410.  C.  P.  193. 194;  1  Smith's  L.  C.  673. 

(Ar)  1  Q.  B.  66  ;  and  see  R.  v.  Pres-  See  ante,  p.  400,  as  to  the"  admissi- 

ton,  12  Id.  823;  R.  v.  JJ.  Chesh.,  8  bility  of  affidavits  on  return  to  a 

A.  &  E.  398  ;  R.  v.  JJ.  Cambridgesh.,  writ  of  habeas  corpus  ;  and  p.  410,  as 

4  Id.  Ill  ;  Re  Batkin,  25  L.  J.,  M.  C.  to  the  want  of  jurisdiction,  which 

126;  Re  Tltompson,  30  L.  J.,  M.  C.  enables  a  party  to  remove  proceed- 

19,  23,  27,  28,  30;  Backhouse  v.  ings  by  certiorari,  although  it  is  taken 

Bishopwearmouth,  9  C.  B.,  N.  S.  315  ;  away  by  express  words.  An  indict- 

30  L.  J.,  M.  C.  118;  Wilkinson  v.  ment  may  be  quashed,  where  it  has 

Dulton,  3  B.  &  S.  281  ;  32  L.  J.,  been  found  by  a  grand  jury  without 

M.  C.  152 ;  R  v.  Blackburn,  Id.  41  ;  jurisdiction,  and  the  defect  may  be 

Pease  v.  Chaytor,  3  B.  &  S.  620;  32  shown  by  affidavit;  R.  v.  Heane,  4 

L.  J.,  M.  C.  121  ;  Keane  v.  Rey-  B.  &  S.  947;  33  L.  J.,  M.  C.  115; 

wo«*,  2  E.  &  B.  748 ;  R.  v.  Dick-  Knowlden  v.  The  Queen,  33  L.  J., 

inson,  7  El.  &  Bl.  831;  3  Jur.,  M.  C.  219;  R.  v.  H'iWwnw,  1  Burr. 

N.  S.  1076 :  Thompson  \.  Ingham,  386. 
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Denman,  C.  J.,  delivering  the  judgment  of  the  Court  in 
that  case,  said — "  It  is  contended  that  affidavits  are  re- 
ceivable for  the  purpose  of  showing  that  they  acted  with- 
out jurisdiction ;  and  this  is  no  doubt  true,  taken  literally : 
the  magistrates  cannot,  as  it  is  often  said,  give  themselves 
jurisdiction  merely  by  their  own  affirmation  of  it(/).  But 
it  is  obvious  that  this  may  have  two  senses :  in  the  one  it 
is  true ;  in  the  other,  on  sound  principle  and  on  the  best 
considered  authority,  it  will  be  found  untrue.  Where  the 
charge  laid  before  the  magistrate,  as  stated  in  the  infor- 
mation, does  not  amount  in  law  to  the  offence  over  which 
the  statute  gives  him  jurisdiction,  his  finding  the  party 
guilty  by  his  conviction  in  the  very  terms  of  the  statute 
would  not  avail  to  give  him  jurisdiction ;  the  conviction 
would  be  bad  on  the  face  of  the  proceedings,  all  being 
returned  before  us.  Or  if  the  charge  being  really  insuf- 
ficient, he  had  misstated  it  in  drawing  up  the  proceedings 
so  that  they  would  appear  to  be  regular,  it  would  be 
clearly  competent  to  the  defendant  to  show  to  us  by  affi- 
davits what  the  real  charge  was,  and  that  appearing  to 
have  been  insufficient,  we  should  quash  the  conviction. 
In  both  these  cases,  a  charge  has  been  presented  to  the 
magistrate  over  which  he  had  no  jurisdiction ;  he  had  no 
right  to  entertain  the  inquiry  or  commence  an  inquiry 
into  the  merits ;  and  his  proceeding  to  a  conclusion  will 
not  give  him  jurisdiction.  But,  as  in  this  latter  case,  we 
cannot  get  at  the  want  of  jurisdiction  but  by  affidavits, 
of  necessity  we  must  receive  them.  It  will  be  observed, 
however,  that  here  we  receive  them,  not  to  show  that  the 
magistrate  has  come  to  a  wrong  conclusion,  but  that  he 
never  ought  to  have  begun  the  inquiry.  In  this  sense, 
therefore,  and  for  this  purpose,  it  is  true,  that  affidavits 
are  receivable."  In  Thompson  v.  Ingham  (m),  Patteson, 
J.,  stated  the  effect  of  the  decision  in  R.  v.  Bolton  to  be 

(I)  See  R.  v.  Huntstvorth,  33  L.  J.,      ante,  p.  143. 
M.  C.  131  ;  R.  v.  Nunneley,  El.,  Bl.  (m)  14  Q.  B.  710,  718. 

&  El.  852  ;  27  L.  J.,  M.  C.  260 ;  and 
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that  "  where  the  charge  is  such  as,  if  true,  is  within  the 
magistrate's  jurisdiction,  the  finding  of  the  facts  after- 
wards by  the  magistrate  is  conclusive,  but  where  the 
charge  is  not  such  as,  if  true,  would  be  within  the  magis- 
trate's jurisdiction,  no  finding  of  facts  can  alter  it."  And, 
in  Parker  v.  The  Nottingham  Railway  Company  (n),  on 
The  Queen  v.  Bolton  being  cited,  Erie,  C.  J.,  said  "  The 
effect  of  all  the  decisions  upon  that  class  of  cases  is  con- 
tained in  Thompson  v.  Ingham,  that  where  the  charge  is 
such  that,  if  it  were  true,  it  would  give  the  magistrate 
jurisdiction,  his  decision  is  final." 

In  a  subsequent  case  (o),  Lord  Denman,  C.  J.,  de- 
livering the  judgment  of  the  Court,  said — "  It  is  clear 
that  the  decision  of  a  tribunal,  lawfully  constituted,  upon 
a  question  properly  brought  before  it  respecting  a  matter 
within  its  jurisdiction,  is  not  open  to  review  on  certiorari 
(R.  v.  Bolton);  but  the  decision  of  persons  assuming  to 
be  a  tribunal,  that  they  are  lawfully  constituted,  is  open 
to  review.  Thus,  a  decision  either  by  a  justice  that  he 
was  in  the  commission,  or  by  any  arbitrator  under  a 
statute  that  he  was  duly  appointed,  or  by  a  sheriff  that  a 
valid  writ  of  trial  had  issued  to  him,  might  be  shown  by 
affidavit  to  be  untrue."  And,  on  a  later  occasion,  when 
it  was  held  that  affidavits  might  be  used  to  show  that 
there  was  no  evidence  before  the  justices  to  support  their 
statement  that  an  objection  to  the  validity  of  a  church- 
rate  was  not  made  bond  fide  ( p),  Mr.  Justice  Erie,  ad- 
verting to  the  decision  in  R.  v.  Bolton,  said — "  The 
cardinal  point  upon  which  the  jurisdiction  depends  cannot 
be  decided  conclusively  by  the  inferior  Court.  .  .  .  Xo 
Court  of  limited  jurisdiction  can  give  itself  jurisdiction 
by  a  wrong  decision  collateral  to  the  merits  of  the  case 

(n)  33  L.  J.,  C.  P.  193,  194.  The  cannot  by  misstatement  give  them- 

opinions    of   these    learned   judges  selves  jurisdiction, 

refer  to  the  question  raised  in  R.  v.  (o)  R.   v.    Grant,    19    L.    J.,    M. 

Bolton,  viz.,  the  power  in  the  justices  C.  59. 

to  enter  upon  the  inquiry,  and  do  not  (p)  R.  v.  Nunneley,  El.  Bl.  &  El. 

militate  against  the  rule  that  justices  852 ;  27  L.  J.,  M.  C.  260,  262,  264. 
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upon  which  the  limit  to  its  jurisdiction  depends:"  and 
Mr.  Justice  Crompton  said — "In  a  late  case(<?),  in 
which  the  magistrate  decided  that  a  place  was  not  a  new 
street,  we  refused  to  interfere,  because  there  the  matter 
was  clearly  within  the  jurisdiction  of  that  magistrate.  .  .  . 
In  cases  relating  to  servants  in  husbandry,  if  the  magis- 
trate has  decided  that  the  man  is  a  servant  in  husbandry, 
and  if  there  is  any  evidence  of  that,  he  is  the  judge  and 
not  we ;  the  justices  remain  the  judges  of  that  as  a  part 
of  the  case  before  them,  but  here  the  jurisdiction  is  re- 
moved on  the  happening  of  a  certain  event,  and  the  prin- 
ciple laid  down  in  The  Queen  v.  Bolton  and  other  cases 
applies.  Upon  the  affidavits  the  dispute  appears  to  have 
been  bond  fide"  So,  although  the  magistrate  may  have 
had  power  to  enter  upon  the  inquiry,  it  may  be  shown  by 
affidavit  that  there  was  no  evidence  of  that  which  is 
required  to  form  the  basis  of  his  jurisdiction,  e.g.,  of  a 
contract  of  service  under  the  Master  and  Servants  Act, 
4  Geo.  4,  c.  34  (r). 

If  it  is  uncertain  whether  the  complaint  charges  an 
offence  or  not,  affidavits  may  be  looked  at  for  the  purpose 
of  ascertaining  in  what  sense  the  justices  understood  and 
dealt  with  it(s).  The  Court  will  not  notice  any  facts 
contained  in  the  certiorari  for  the  purpose  of  impeaching 
the  conviction  ( t).  So  neither  will  it  advert  to  anything 
stated  in  the  return,  to  supply  what  is  defective  or  omitted 
in  the  conviction ;  but  everything  necessary  to  support  it 
must  appear  in  the  conviction  itself (w). 

This,  however,  must  not  be  understood  as  applying  to  a 
special  case  reserved  by  the  sessions,  and  returned  with  the 
conviction  for  the  consideration  of  the  Court  of  Queen's 


(q)  R.  v.  Dayman,  7  El.  &  Bl.  672  ; 
26  L.  J.,  M.  C.  128. 

(r)  Re  Bailey  and  Collier,  3  El.  & 
Bl.  607  ;  23  L.  J.,  M.  C.  161  ;  ante, 
p.  401. 

(s)  Per  Erie,  J.,  in  R.  v.  Badger, 
6  El.  &  Bl.  137  ;  25  L.  J.,  M.  C. 
81,  84  ;  and  see  Re  Thompson,  30  Id, 
19,  23. 


(t)  R.  v.  Liston,  5  T.  R.  341 ;  and 
see  R.  v.  Caahiobunj,  3  D.  &  R.  35 ; 
1  D.  &  R.  Mag.  Ca.  485. 

(M)  Per  Holt,  C.  J.,  2  Salk.  493. 
On  a  return  to  a  habeas  corpus,  how- 
ever, the  style  and  authority  of  the 
justices  by  whom  the  commitment 
was  made  may  be  supplied  by  the 
return  ;  2  Ld.  Raym.  980. 
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Bench.  Such  cases  have  frequently  been  reserved  upon 
convictions,  which  have  been  brought  by  appeal  before 
the  sessions,  and  removed  from  thence  into  the  Queen's 
Bench  (x).  And  the  practice  has  been  ratified  by  the 
Court  of  Queen's  Bench,  on  a  question  directly  raised 
concerning  its  regularity  (?/).  By  consent  of  the  parties, 
a  special  case  may  be  stated  by  the  Court  of  Quarter 
Sessions,  although  the  writ  of  certiorari  is  taken 
away  (z). 

The  only  remedy  (a)  for  a  false  return  is  by  action  on  False  return, 
the  case,  at  the  suit  of  the  party  grieved ;  or  by  criminal 
information.  But  the  Court  of  Queen's  Bench  will  not 
stop  the  filing  of  the  return,  upon  affidavits  of  its  falsity, 
except  only  when  the  public  good  requires  it,  as  in  the 
case  of  orders  by  the  commissioners  of  sewers  (&). 

When    the   conviction  is  returned,  it  is  filed  in  the  Filing  return. 
Crown  Office,  with  the  indictments  and  other  criminal 
proceedings  returned   the   same  term ;   and  it  does  not 
require  any  motion  for  that  purpose. 

The  case  must  be  set  down  for  argument  in  the  Crown  Argument 
paper  (c),  without  which  it  cannot  be  heard,  and  it  is 
then  brought  on  in  its  turn.  Paper-books  are  delivered 
as  in  other  cases  ( d ).  Where  a  certiorari  had  been 
granted  to  remove  a  conviction  made  in  the  month  of 
September,  and  a  rule  for  a  concilium  had  been  obtained 
in  the  November  following,  and  points  for  argument  had 
been  delivered  in  the  ensuing  January,  the  Court  in  its 
discretion  refused  to  allow  the  conviction  to  be  taken  off 


(x)  R,  v.  Cook,  3  T.  R.  519 ;  4  T.  Viet  c.  45,  s.  11,  ante,  p.  377. 

R.  273  ;  3  T.  R.  69,  72.     If  a  case  (z)  R.  v.  Dlckenson,  supra. 

be  reserved  by  the  sessions,  and  state  (a)  I.e.,  apart  from  the  contradic- 

only  one  question  for  the  opinion  of  tion  in  some  cases  allowed  on  affi- 

the  Queen's  Bench,  the  Court  will  davit,  and  discussed  ante,  pp.  400, 

not    consider  any   other  questions;  431. 

R.  v.  Guildford,  2  Chit.  284.  (6)  2  Hawk.  P.  C.  c.  27,  s.  74. 

(y)  R.  v.  Allen,  15  East,  346.  See  (c)  R.  v.  Nelson,  2  Barn.  44;   2 
R.  v.  Jukes,    8    T.    R.  542  ;    R.  v.  Nol.  373 ;  R.  v.  Lord,  4  D.  &  L.  405  ; 
Dickenson,  7  El.  &  Bl.  831 ;  26  L.  J.,  12  Q.  B.  757,  S.  C. 
M.  C.  204,  where  the  origin  of  the  (d  )  See  Reg.  Gen.  made  in  pur- 
practice  is  pointed  out;  and  12  &  13  suance  of  6  Viet  c.  20,  s.  23. 
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&c.  of  convic- 
tion. 

Quashing  order 
&c.  in  part. 


Confirmed  or 
quashed  after 
death. 


the  file,  and  to  be  returned  to  the  justices,  that  they 
might  amend  it(e).  The  grounds  of  refusal  were  the 
delay  in  making  the  application,  and  the  fact  that  the 
justices  might  have  amended  it  before.  All  the  counsel 
in  support  of  the  order,  i.  e.}  showing  cause  against  the 
rule,  are  heard  first,  and  then  all  the  counsel  on  the  other 
side  in  reply. 

No  objection  on  account  of  any  omission  or  mistake  in 
the  order  or  judgment  brought  up  upon  the  return  to  the 
writ  will  be  allowed,  unless  such  omission  or  mistake  has 
been  specified  in  the  rule  for  issuing  the  certiorari  (f). 

Upon  cause  being  shown,  the  conviction  is  either 
amended  (g),  quashed,  or  confirmed. 

It  seems  to  be  understood,  that  a  conviction  cannot  be 
quashed  in  part,  and  stand  good  as  to  the  rest  (A),  but  must 
be  quashed  generally.  This  follows  from  what  has  before 
been  said  concerning  the  entirety  of  the  judgment,  which 
it  is  unnecessary  here  to  do  more  than  refer  to.  There 
is  an  instance,  however,  in  which  it  was  allowed,  by  the 
consent  of  the  parties,  to  quash  a  conviction  as  to  the 
penalty,  and  confirm  it  as  to  a  condemnation  of  goods  (i). 
An  order,  if  sufficiently  divisible,  may  be  quashed  in 
part  (k),  or  may  be  enforced  in  part,  without  the  residue 
being  quashed  (/). 

If  the  party,  Avho  sues  out  the  certiorari,  die  after  the 
return,  and  before  the  argument,  the  Court  will  never- 
theless proceed,  and  confirm  or  quash  the  conviction  (w). 


(e)  R.  v.  Turk,  10  Q.  B.  540;  and 
see  the  next  note  as  to  amending 
convictions. 

(/)  12  &  1 3  Viet.  c.  45,  s.  7.  See 
ante,  p.  373.  There  are  similar 
clauses  in  11  &  12  Viet.  c.  31,  s.  6, 
and  16  &  17  Viet.  c.  97,  s.  113. 

(g)  Ante,  p.  292. 

(h)  R.  v.  Hale,  Cowp.  729;  2  Str. 
900;  ante,  p.  177. 

(i)  R.  v.  Hale,  Cowp.  729.  The 
reporter  subjoins  to  the  case  an  ob- 
servation, that  it  seemed  to  be  the 


opinion  of  Mr.  Davenport,  counsel 
for  the  defendant,  that  a  conviction 
could  not  be  adjudged  bad  in  part, 
and  good  for  the  rest ;  but,  for  the 
benefit  of  his  client,  he  consented  to 
this  mode  of  accommodating  the  dis- 
pute, and  a  rule  was  accordingly 
made  as  above. 

(k)  Ante,  p.  177. 

(/)  R.  v.  Green,  20  L.  J.,  M.  C. 
168;  15  Jur.  128,5.  C. 

(m)  R.  v.  Roberts,  2  Str.  937. 
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If  the  order  is  quashed  costs  are  seldom  granted,  but  if  Costs, 
it  is  confirmed  the   prosecutor  is  entitled  to  his  costs ; 
which  are  thereupon  taxed  by  the  master  of  the  Crown 
Office  (n). 

According  to  the  construction  that  has  been  put  upon  Amount  of. 
similar  provisions  in  other  statutes,  the  costs  to  be  taxed 
by  the  master  are  only  those  in  the  Queen's  Bench,  upon, 
and  subsequent  to,  the  certiorari  (o). 

It  should  seem,  from  the  construction  that  has  been 
put  upon  the  statute  5  TV.  &  M.  c.  11,  ss.  2,  3,  relative 
to  costs  on  the  removal  of  indictments,  the  provisions  of 
which  precisely  accord  with  those  of  5  Geo.  2,  c.  19, 
now  under  consideration,  that  the  amount  of  the  costs  is 
not  limited  to  the  sum  in  the  recognizance,  which  is 
deemed  only  a  further  security  for  them,  and  not  as  re- 
strictive (p). 

TVhere  a  defendant  had  removed  an  indictment  from  the 
sessions  into  the  Queen's  Bench,  and  was  convicted,  but 
died  before  he  could  be  brought  up  for  judgment,  it  was 
held,  that  his  bail  were  liable  to  pay  the  taxed  costs  of  the 
prosecution  under  5  &  6  TV.  &  M.  c.  1 1 ,  s.  3  (q). 

The  costs  of  conveying  a  defendant  to  gaol,  in  execution 
of  his  sentence,  are  reasonable  costs  within  the  statute 

(n)  As  a  rule,  costs  are  not  given  the  costs  on  orders  and  convictions, 

if  the  conviction  or  order  is  amended  But  a  different  construction  prevails 

and  then  affirmed;  R.  v.  Higham,7El.  upon  the  statute  4  &  5  \V.  &M.c.  18, 

&  Bl.  557;  26  L.  J.,  M.  C.  116,  119.  s.  2,  relative  to  costs  on  informations  ; 

(o)  R.  v.   Summers,   1    Salk.    54;  for,  by  the  directions  of  that  statute, 

Corner's  Cr.  Pr.  p.  79.  if  the  costs  be  not  paid  by  the  de- 

( p)  R.  v.  Teal,  13  East,  4.  By  fendaut,  "then  the  prosecutor  shall 
sect.  3  of  5  W.  &  M.  c.  11,  upon  have  the  benefit  of  the  said  recogni- 
which  the  question  in  this  case  zance  to  compel  him  thereto  ;"and  the 
turned,  it  is  provided  that  the  pro-  effect  of  these  words,  it  has  been 
secutor,  within  ten  days  after  de-  held,  is  to  limit  the  amount  of  costs 
mand  and  refusal  of  the  taxed  costs,  to  the  extent  of  the  sums  in  the  re- 
may  have  an  attachment  against  the  cognizance.  See  R.  \.Filetaoodand 
defendant  as  for  a  contempt  on  his  another,  2  T.  R.  145,  and  the  cases 
recognizance,  "  and  that  the  said  re-  cited,  13  East,  5. 
cognizance  shall  not  be  discharged  till  (q)  R.  v.  Turner,  4  D.  &  R.  816. 
the  said  costs  be  paid :"  which  pro-  See  R.  v.  Finmore,  8  T.  R.  409;  3 
vision  is  verbally  the  same  as  that  Burr.  1461;  2  Str.  874;  2  T.  R.  47; 
of  5  Geo.  2,  c.  19,  which  regulates  5  Id.  33,  and  7  Id.  32. 
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Proceeding  on 
recognizance. 


5  &  6  W.  &  M.  c.  11,  s.  3,  to  be  allowed  to  the  prosecu- 
tor (r). 
Not  liable  for         The  party  suing  out  the  cerliorari  is  not  liable  to  costs. 

costs  where  cer-       •,  .     .  -,-,..  .  7. 

tiorari  quashed,  where  it  is  superseded  quia  improvidt  emanavit(s). 

We  have  before  seen,  that(0,  conformably  to  the  regu- 
lations of  5  Geo.  2,  c.  19,  s.  3,  the  defendant,  before  the 
certiorari  issues,  is  obliged  to  enter  into  a  recognizance  for 
the  payment  of  the  costs  within  one  month  of  confirmation ; 
and  an  attachment  may  issue  on  affidavit  of  nonpayment 
thereof  within  ten  days  after  demand  (M),  the  costs  to  be 
taxed  according  to  the  course  of  the  Court,  which  we 
have  above  explained.  The  recognizance  may  be  taken 
either  before  the  justices  below,  or  before  a  judge  of  the 
Court  (M). 

The  recognizance — which,  if  taken  before  the  justices 
below,  is  returned  upon  the  certiorari  along  with  the  con- 
viction— remains  filed  in  the  Crown  Office  ;  and,  after  the 
conviction  is  affirmed,  becomes  liable  to  be  estreated,  if 
not  discharged  or  respited.  A  discharge  is  obtained  of 
course,  by  producing  at  the  Crown  Office  a  receipt  for  the 
payment  of  the  taxed  costs. 

The  prosecutor  may,  also,  after  the  recognizance  is  for- 
feited, and  while  it  remains  in  the  Queen's  Bench,  sue  out 
a  scire  facias  upon  it ;  and  upon  the  return  by  the  sheriff 
to  the  levari  facias,  the  Court,  on  motion,  will  grant  a 
rule  for  the  taxation  of  the  prosecutor's  costs  by  the  master, 
and  that  they  be  paid  out  of  the  sum  levied,  rendering  the 
overplus  to  the  bail ;  the  defendant  and  bail  having  had 
notice  to  show  cause.  This  was  said,  in  one  case  (#),  to  be 
the  best  and  easiest  method,  the  king  having  no  interest 
in  the  money,  but  being  only  a  royal  trustee  for  the  party. 


Scire  facias  on 
recognizance. 


(r)  R.  v.  Gilbie,  5  M.  &  S.  520. 
See,  as  to  these  costs  being  paid  by 
the  party  committed  for  an  indict- 
able offence,  3  Jac.  1,  c.  10,  s.  1  ; 
11  &  12  Viet.  c.  42,  s.  26  ;  and  upon 
summary  convictions,  11  &  12  Viet. 


c.  43,  s.  21. 

(s)  Sayer  on  Costs,  p.  306. 

(*)  4nle,p.  420. 

(tt)  R.  v.  Midlam,  3  Burr.  1721. 

(x)  R.  v.  Eyres  and  Bond,  manu- 
captors,  4  Burr.  2119. 
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But  the  more  usual  course  is,  to  proceed  by  attachment  Attachment  for 
upon  section  3  of  the  statute  5  Geo.  2,  c.  19,  which  pro-  C( 
vides,  "  that  the  party  entitled  to  the  costs,  within  ten 
days  after  demand  made  of  the  person  or  persons  who 
ought  to  pay  the  costs,  upon  oath  made  of  the  making  of 
such  demand,  and  refusal  of  payment  thereof,  shall  have 
an  attachment  granted  against  him  or  them  for  the  con- 
tempt ;  and  the  recognizance  given  upon  the  allowing  the 
certiorari  shall  not  be  discharged,  until  the  costs  shall  be 
paid,  and  the  order  shall  be  complied  with  and  obeyed." 
Upon  the  master's  allocatur,  therefore,  and  affidavit  of  the 
service  thereof,  and  of  demand  and  non-payment  as  above, 
an  attachment  issues,  on  motion  for  that  purpose. 

The  intention  of  the  acts  requiring  security  for  costs  Case  where  no 
being  to  prevent  vexatious  removals,  it  was  held,  in  a  case 
which  occurred  upon  the  former  act  of  o  Ann.  c.  14,  s.  2, — 
where  the  defendant  was  compelled  to  sue  out  a  certiorari, 
merely  to  obtain  a  copy  of  the  conviction,  for  the  purpose 
of  defending  himself  in  an  action  brought  for  the  same 
fact,  the  magistrate  having  improperly  refused  to  grant  a 
copy, — that  the  defendant,  under  these  circumstances,  was 
not  liable  to  pay  the  costs  of  the  certiorari  on  the  affirm- 
ance of  the  conviction  (y\ 


SECT.  6. — Execution  after  Affirmance  in  the  Court  of 
Queen's  Bench. 

I.  Process 439   |    2.  Effects  of  Pardon 441 

Upon  the  affirmance  of  the  conviction  in  the   Court  Process, 
above,  the  process  for  the  recovery  of  the  penalty  must 
issue  out  of  that  Court ;  for  the  record  being  there,  the 
justices  below  have  no  further  authority,  and  cannot  award 
any  process  upon  it  (2). 

(y)  R.  v.  Midlam,  3  Burr.  1720.  8th  ed. ;  Comer's  Cr.  Pr.  p.  79  ;    R. 

(:)  See  Tidd's  Prac.  1032,  1245,       v.  JJ.  Hants,  33  L.  J.,  M.  C.  104. 
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In  one  case,  on  the  statute  13  Car.  2,  c.  10,  the  Court 
refused  to  issue  an  attachment,  on  affirmance  of  the  con- 
viction ;  because  the  proper  process,  which  it  was  admitted 
the  Court  ought  to  execute  upon  their  judgment  of  affirm- 
ance, was  by  levari  facias  (a).  In  another  case  upon  the 
same  statute,  it  was  expressly  held,  that  the  Court  might 
award  a  fieri  facias  against  the  goods,  and  in  default 
thereof  a  capias  ad  satisfaciendum  against  the  person ;  and 
a  fieri  facias  was  awarded  accordingly (6).  On  a  still 
later  occasion,  a  levari  facias  having  been  awarded  to  the 
sheriff,  after  affirmance  of  a  conviction  for  deer-stealing, 
no  doubt  was  made  that  the  Court  must  award  execution ; 
for  the  record  could  not  be  sent  back  to  the  justices ;  and, 
as  the  Court  have  a  power  to  affirm  the  conviction,  they 
have,  by  necessary  consequence,  a  power  to  award  exe- 
cution (c).  But  an  expression  attributed  to  Lord  Holt,  in 
one  case,  seems  to  convey  a  doubt,  whether,  in  default  of 
goods  to  levy  upon,  the  Court  of  Queen's  Bench  could 
award  a  commitment  (c?). 

And  in  a  case,  where  the  justices  on  conviction  had  a 
discretionary  power,  for  want  of  sufficient  distress  whereon 
to  levy  the  penalty,  to  commit  the  offender  to  prison  for 
any  term  not  exceeding  six  months ;  and  the  conviction 
having  been  removed  by  certiorari  and  affirmed,  a  levari 
facias  was  awarded,  to  which  there  was  a  return  of  nulla 
bona :  it  was  held,  that  as  the  Court  of  Queen's  Bench 
had  no  such  authority  as  was  given  to  the  justices,  as  to 
the  term  of  imprisonment ;  the  proper  course  was,  in  order 
to  prevent  a  failure  of  justice,  to  grant  a  procedendo  to 
carry  back  to  the  justices  the  record  of  conviction  and 
the  order  of  sessions,  and  command  the  justices  to  enter 
continuances  upon  the  appeal  from  session  to  session,  and 
proceed  to  award  execution  (e). 

(a)  R.  v.  Pullen,  1  Salk.  369.  S.  P.  2  Ld.  Raym.  768. 

(b)  R.  v.  Rogers,  4  W.  &  M.  1  (d)  R.  v.  Speed,  1  Ld.  Raym.  584. 
Salk.  369  ;  Carth.  231.  (e)  R.  v.  Neville,  2  B.  &  Ad.  299. 

(c)  R.  v.  Speed,  1  Salk.  379  ;  and 
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If  the  person  entitled  to  the  penalty  die  after  affirm- 
ance, and  before  execution,  his  personal  representative 
may  suggest  the  death  upon  the  roll,  and  have  execution 
by  scire  facias  ;  but  cannot  sue  out  a  levari  facias  for  that 
purpose,  without  a  scire  facias  (g). 

The  process  issuing  out  of  the  superior  Court  is  not 
directed  to  the  constable,  as  the  warrant  of  the  justices 
would  be,  but  to  the  sheriff;  for  he  is  the  proper  officer  of 
the  Court  (<?). 

A  question  has  been  made,  whether  a  summary  con-  Queere,  if  re- 
viction  can  be  remitted  by  pardon.     Where  the  forfeiture  mi"ed  by 

.  .  pardon. 

was  given  to  the  party  grieved,  it  seemed  to  be  the  better 
opinion,  that  a  summary  conviction  for  a  penalty  was  not 
within  the  terms  of  a  general  pardon  (A) ;  but  now,  by 
22  Viet.  c.  32,  power  is  given  to  the  Crown  to  remit 
penalties,  although  they  may  be  payable  wholly  or  in  part 
to  some  party  other  than  the  Crown. 

(g)  R.  v.  Ford,  2  Ld.  Raym.  768.  but  before  the  action  brought,  the 

(h)  R.  v.  Barret,  1  Salk.  383.     It  king  may  discharge  the  whole  (un- 

is  laid  down  in  3  Inst.  238,  that  after  less  it  be  provided  to  the  contrary 

an  action  popular  is  brought,  as  well  by  the  act),  because  the  informer 

for  the  king  as  for  the  informer,  ac-  cannot  bring  an  action  or  in  form  a- 

cording  to  any  statute,  the  king  can  tion  originally  for  his  part  only,  but 

but  discharge  his  own  part,  andean-  must  pursue  the  statute,  and,  if  the 

not  discharge  the  informer's  part;  action   be  given  to   the  party   ag- 

because,  by  bringing  the  action  the  grieved,  the  king  cannot  discharge 

informer  hath  an  interest  therein:  the  same. 
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Provisions  of 
20  &  21  Viet. 
c.43. 


THE  provisions  of  this  important  statute  will  be  found 
in  the  Appendix,  and  it  is  sufficient  here  to  state  that  its 
general  effect  is  to  enable  the  party  to  an  information  or 
complaint  determinable  by  justices  in  a  summary  way,  if 
dissatisfied  with  their  decision  as  being  erroneous  in  point 
of  law,  to  obtain  the  opinion  of  a  superior  Court  thereon 
by  means  of  a  case  stated  and  signed  by  the  justices  for 
that  purpose  (a). 

If,  however,  the  justices  are  of  opinion  that  the  appli- 
cation to  them  for  the  case  is  merely  frivolous,  they  may 
refuse  to  state  it  (subject  to  review  by  a  superior  Court  (b) ), 
unless  the  application  is  made  by  or  under  the  direction 
of  the  Attorney-General,  in  which  case  they  have  no  dis- 
cretion in  the  matter,  but  must  state  the  case  (c).  The 
power  of  appeal  to  the  superior  Court  under  this  statute, 
if  exercised,  operates  as  an  abandonment  of  the  right  of 
appeal  to  the  Quarter  Sessions,  if  such  right  exists  in  the 
particular  case(d);  and  the  appellant  must  also  comply 
with  certain  conditions  in  order  to  have  the  benefit  of  the 


(a)  20  &  21  Viet.  c.  43,  s.  1. 

(/>)  It  seems  that  a  Judge  at 
Chambers  can  order  a  case  to  be 
stated ;  Ex  parte  Smith,  3  H.  &  N. 


227;  27  L.  J.,  M.  C.  186;  and  see 
sect.  8  of  the  Act. 

(c)  Sects.  4,  5. 

(d)  Sect.  14. 
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statute,  for  instance,  the  application  for  the  case  must  be 
made  -within  three  days  after  the  determination  of  the 
justices,  and  the  case  must  be  transmitted  by  the  appellant 
to  the  superior  Court  within  three  days  after  he  has  re- 
ceived it,  having  first  given  notice  in  writing  of  the  appeal 
-with  a  copy  of  the  case  to  the  respondent  (e)  ;  the  ap- 
pellant has  also  to  enter  into  a  recognizance  conditioned 
to  prosecute  the  appeal  without  delay  and  to  pay  the  costs 
(if  any)  awarded  by  the  superior  Court,  and  to  appear  (if 
discharged  from  custody)  to  receive  judgment,  unless  the 
decision  be  reversed  (f}.  Xo  certiorari  is  required  to 
remove  the  conviction  or  order  appealed  against  (g).  The 
Court  may  remit  the  case  to  the  justices  for  amend- 
ment (A),  and  make  such  order  as  to  costs  as  they  may 
think  fit  ;  but  the  justices  are  not  to  be  liable  to  any  costs 
by  reason  of  the  appeal  (i),  nor,  after  the  decision  of  the 
superior  Court,  to  any  action  for  enforcing  the  order  or 
conviction  (although  it  may  be  defective)  (A). 

The  dismissal  of  a  complaint  or  information  is  within  What  cases  are 


the  statute  (/)  ;  so  is  a  complaint  made  against  the  accounts  "1  " 
of  a  surveyor  of  highways  (under  sect.  44  of  5  &  6  "Will.  4, 
c.  50),  although  the  sessions  make  no  order  on  such  com- 
plaint otherwise  than  by  allowing  the  account  (TH).  But 
the  statute  does  not  apply  where  the  appellant  alleges 
that  he  has  been  improperly  rated,  as  he  should  appeal  to 
the  sessions  (n),  and  it  was  not  intended  to  substitute 
special  cases  for  the  old  mode  of  appeals  (o).  Xor  does 
the  act  apply  where  justices  refuse  to  enforce  the  payment 
of  rates,  the  validity  of  which  they  have  no  power  to 
inquire  into,  if  good  on  their  face  and  unappealed 

(e)  Sect.  1.  (TO)  Townsend  v.  Reed,  10  C.  B., 

(/)  Sect.  2,  and  see  sect.  13.  N.  S.  308  ;  30  L.  J.,  M.  C.  223. 

(g)  Sect.  10.  (n)  R.  v.  JJ.  Gloucesiersh.,  2  El. 

(A)  Sect.  7.  &   El.  420;  29  L.  J.,  M.  C.  117; 

(«)  Sect.  6.  Luton  Board  of  Health  v.  Davis,  29 

(k)  Sect.  9.  L.  J.,  M.  C.  173. 

(/)  Davy  v.  Douglas,  4   H.  &  N.  (o)  Per  Crompton,  J.,  Whteler  v. 

480  ;  28  L.  J.,  M.  C.  193.  Burmington,  26  L.  J.,  M.  C.  176,  n. 
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Transmitting 
case,  &c. 


against  (p);  and  this  is  so,  although  they  may  be  au- 
thorized by  a  local  act  to  grant  a  warrant  of  distress, 
unless  the  party  summoned  prove  that  he  is  not  te  charge- 
able with  or  liable  to  the  rate"(y). 

Recognizance.  The  recognizance  may  be  entered  into  by  the  appel- 
lant at  any  time  within  the  three  days  allowed  for  apply- 
ing for  the  case,  and  need  not  be  entered  into  simul- 
taneously with  the  making  of  the  application  (r). 

The  condition  as  to  transmitting  the  case  to  the  Court 
within  three  days  after  the  appellant  has  received  it  must 
be  strictly  performed,  otherwise  the  case  will  be  struck  out 
of  the  Crown  paper  (s) ;  and  it  is  not  sufficient  for  the 
appellant's  attorney  merely  to  transmit  it  to  his  London 
agent  within  the  three  days(£)>  but  it  must  be  lodged 
in  Court  within  that  period.  So  notice  of  the  appeal, 
and  a  copy  of  the  case,  must  be  given  to  the  respondent 
before  the  case  is  lodged ;  and  it  is  not  sufficient  to  post 
them  within  the  three  days,  if  they  do  not  reach  him  until 
after  the  case  has  been  lodged  (&). 

The  provision  as  to  the  transmission  of  the  case  within 
the  three  days  cannot  be  waived  (a:).  It  has,  however, 
been  said,  that  when  an  appellant  has  done  all  that  he  can 
to  comply  with  the  statute,  but  through  the  act  of  the 
other  party  he  has  been  prevented  from  fulfilling  its  con- 


( p)  Walker  \.  Great  Western  Rail- 
way Company,  2  El.  &  El.  325  ;  29 
L.  J.,  M.  C.  107;  Wheeler  v.  Bur- 
mington,  29  L.  J.,  M.  C.  175,  n. ; 
Sparrow  v.  Impington,  Id.  176,  n. 
In  such  cases  the  proper  course 
seems  to  be  to  apply  for  a  rule 
under  11  &  12  Viet.  c.  44.  s.  5,  com- 
manding the  justices  to  issue  their 
warrant. 

(?)  Exparte  May,  2  B.  &  S.426; 
31  L.  J.,  M.  C.  161. 

(r)  Chapman  v.  Robinson,  1  El.  & 
Bl.  25  ;  28  L.  J.,  M.  C.  30.  As  to  sus- 
pension of  execution  by  appeal,  see 
ante,  p.  345. 

(s)  Banks  v.  Goodwin,  3  B.  &  S. 


548  ;  32  L.  J.,  M.  C.  87  ;  Woodhmtse 
v.  Woods,29  L.  J.,  M.C.  149;  Morgan 
v.  Edwards,  5  H.  &  N .  41 5  ;  29  L.  J., 
M.  C.  108;  Peacock  v.  The  Queen,  4 
C.  B.,  N.  S.  264  ;  27  L.  J.,  C.  P.  224 ; 
Pennell  v.  The  Churchwardens  of  Ux- 
bridge,  31  L.  J.,  M.  C.  92  ;  Ashdown 
v.  Curtis,  Id.  216.  In  such  case,  it 
appears,  that  costs  will  not  be  given 
against  the  appellant ;  Conway  v. 
Richardson,  10  L.  T.,  N.  S.  853,  Ir. 

a  B. 

(t)  Banks  v.  Goodwin,  supra. 
(«)  Ashdown  v.  Curtis,  supra. 
(JT)  Morgan  v.    Edwards,  5  H.  & 
N.  415  ;  29  L.  J.,  M.  C.  108. 
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ditions,  there  might,  probably,  be  a  relaxation  of  the  rule 
in  his  favour  (y) ;  and  where  the  respondent  could  not  be 
found,  it  was  held  sufficient  to  serve  on  her  attorney,  who 
appeared  before  the  magistrates,  the  notice  of  appeal  and 
copy  of  the  case  within  three  days,  it  appearing  that  they 
had  afterwards  come  to  her  hands (z). 

Sunday  is  not  excluded  in  counting  the  three  days,  and 
therefore  when  the  decision  of  the  justices  took  place 
on  a  Thursday,  and  the  application  to  them  to  state  a 
case  was  not  made  until  the  following  Monday,  it  was  held 
to  be  too  late  (a).  If,  after  the  expiration  of  the  three 
days,  the  case  remain  in  the  appellant's  hands,  and  he  take 
it  back  to  the  justices,  they  have  no  power  of  amending 
it ;  and  if  they  do  so  in  fact,  the  appellant  does  not  gain 
a  further  period  of  three  days  from  the  amendment  for 
transmitting  the  case  to  the  Court  ( J). 

The  proper  place  for  deli vering  copies  of  the  case,  pur-  Delivery  of 
suant  to  Kule   16  of  Reg.  H.  T.  1853,  is  the  Judges'  copies  of 
Chambers,  at  Rolls'  Gardens,  Chanceiy  Lane,  and  not 
the   Judges'    Clerks-room,   at   Westminster  (c).      If  the 
respondent  does  not  deliver  copies  of  the  case,  the  appel- 
lant should  do  so  for  him,  and  in  such  case,  unless  they 
are  paid  for  by  the  respondent,  or  the  amount  deposited 
by  him  with  the  Master,  his  counsel  cannot  be  heard  (d) ; 
and  where  judgment  was  given  for  the  respondent,  but 

(y)  Id.  and   Woodhouse  v.  Woods,  "  Amendment,"  p.  447. 

Id.  149.  (c)  Howellt  v.    Wynne,  15  C.  B., 

(r)  Syred  v.  Carruthers,  El.  Bl.  &  N.  S.  3  ;  32  L.  J.,  M.  C.  241.     By 

El.  469;  27  L.  J.,  M.  C.  273.  rule  16,  four  clear  days  before  the 

(a)  Peacock  v.  The  Queen,  4  C.  B.,  day  appointed  for  argument  the  ap- 
N.  S.  264 ;  29  L.  J.,  C.  P.  224  ;  and  pellant  must  deliver  copies  of  the 
see Rowberry  v.  Morgan,^  Exch.730;  case,  with  the  points  intended  to  be 
Mumford  v.  Hitchcock,  14  C.  B.,  N.  insisted  on,  to    the   lord  chief  jus- 
S.  361  ;   32  L.  J.,  C.   P.  168,  and  tice   or  lord  chief   baron   and    the 
Wynne  v.  Ronaldson,  13  W.  R.  899.  senior  puisne   judge  of   the   Court, 

(b)  The  Gloucester  Board  of  Health  and    the   respondent   to   the    other 
v.  Chandler,   32   L.  J.,    M.   C.  66.  two  judges   of    the    Court   next  in 
Quare,    whether    the    justices    can  seniority. 

amend    the   case   within    the    three  (d)  Hill  v.   Thomcroft,  30  L.  J., 

days   after  they  have  delivered    it       M.  C.  53,  n.  (1). 
to    the   appellant  ?     Id.     See    post, 
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no  paper-books  had  been  delivered  by  him,  no  costs  were 
allowed  (e). 

Who  to  begin.  Jn  the  Common  Pleas,  the  appellant  always  begins. 
In  the  Queen's  Bench  and  the  Exchequer,  the  appellant 
begins  only  if  the  information  or  complaint  has  been  dis- 
missed by  the  justices ;  if  a  conviction  or  order  has  been 
made,  the  respondent  on  appeal  to  either  of  those  Courts 
begins  (/).  The  practice  of  those  Courts  has  been  thus 
clearly  stated  by  Mr.  Baron  Bramwell  (g}  :  "  The  general 
rule  is,  that  the  appellant  shall  begin.  An  exception  exists 
in  the  case  of  an  appeal  against  a  conviction.  There 
the  respondent  begins,  because  the  burthen  of  proof  is  on 
him ;  but  here  the  burthen  of  proof  is  on  the  appellant,  for 
here  he  has  to  make  out  that  an  offence  was  committed, 
the  justices  having  held  that  there  was  no  offence.  He 
ought  therefore  to  begin." 

The  argument  If  the  respondent  does  not  appear,  the  appellant  in 
order  to  obtain  the  judgment  of  the  Court  must  show  that 
the  decision  of  the  justices  was  wrong  (A). 

Although  the  evidence  is  set  forth  in  the  case,  yet  the 
superior  Court  does  not  put  itself  in  the  position  of  the 
justices  in  deciding  on  its  weight  or  sufficiency,  but 
accepts  their  finding  upon  facts  within  their  jurisdic- 
tion as  conclusive,  whatever  may  be  the  opinion  of  the 
Court  itself  as  to  the  value  of  the  evidence  (i).  The  supe- 
rior Court  in  such  a  case  has  only  to  see  whether  the 
determination  is  erroneous  "in  point  of  law  "(A).  The 

(e)  Potts  v.   Cambridge,  8  El.  &  (g)  Ellis  v.  Kelly,  supra,  in  which 

Bl.  847  ;  27  L.  J.,  M.  C.  62,  65.  case  the  justices  had  dismissed  an 

(/)  Sheppard  v.  Churchwardens  of  information  for  falsely  pretending  to 

Bradford,  33  L.  J.  182,  184;  Gardner  be  a  physician  under  21  &  22  Viet. 

v.  Whitford,  4  C.  B.,  N.  S.  672  ;  JJ.  c.  90. 

Beds  v.  St.  Paul's,  Bedford,  7  Exch.  (A)  Syred  v.  Currutliers,  El.  Bl.  & 

655  ;  21  L.  J.,  M.   C.  228 ;  Ellis  v.  El.  469  ;  27  L.  J.,  M.  C.  273. 

Kelly,  6  H.  &  N.  222  ;  30  L.  J.,  M.  (i)  Cornwell  v.  Sanders,  3  B.  &  S. 

C.  35  ;  Jones  v.  Taylor,  1  El.  &  El.  206;  32  L.  J.,  M.  C.  6,  dissentiente 

20  ;  28  L.  J.,  M.  C.  204,  n. ;  Bennett  Wightman,  J. 

v.  Blackpool  Board  of  Health,  4  H.  (fc)  See  Taylor  v.  Oram,  1  H.  & 

&  N.  127;  28  L.  J.,  M.  C.  204;  C.  370;  31  C.  J.,  M.  C.  252. 
Shackell  v.  West,  29  Id.  46,  n.  (1). 
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main  question  decided  in  the  case,  namely,  whether  an 
offence  has  or  has  not  been  committed  within  the  statute, 
would  be  subject  to  review  as  involving  a  question  of  law, 
but  the  subordinate  facts  leading  up  to  it  would  be  left 
entirely  to  the  decision  of  the  justices.  The  circumstances 
which  lead  to  the  conclusion  of  law  are  for  the  justices  ; 
it  is  for  the  superior  Court  to  say  whether  they  are  suffi- 
cient to  warrant  the  conclusion  (I).  The  justices  have  no 
right  to  send  a  statement  of  facts,  and  ask  an  opinion  on 
them,  except  only  so  far  as  they  raise  a  point  of  law  (HI). 

The  Court  has  no  power  to  give  an  opinion  on  any 
question  not  submitted  by  the  magistrates  for  the  opinion 
of  the  Court,  although  the  parties  may  desire  and  ask  for 
judgment  upon  it  (n) ;  nor  will  the  appellant  be  allowed  to 
take  objections  which  were  not  raised  before  the  justices  (o). 
The  rule  it  seems  is  different  as  to  the  respondent  (/>). 

By  the  6th  section,  the  Court  has  power  to  amend  "the  Amendment, 
determination  in  respect  of  which  the  case  has  been  stated, 
or  remit  the  matter  to  the  justices  ; "  and  where  an  order 
had  been  made  under  a  wrong  section  of  a  statute,  the 
Court  considered  that  they  had  power  to  draw  it  up  under 
the  right  section,  but  declined  to  do  so,  and  remitted  the 
case  to  the  justices  for  rehearing,  in  order  not  to  deprive 
the  appellant  of  his  appeal  to  the  Quarter  Sessions,  which 
was  given  by  the  same  act  (y). 

The  Court  will  not  entertain  a  motion  to  send  a  case 
back  to  be  amended  before  the  case  comes  on  for  argu- 
ment (r). 

Under  this  statute,  costs  may  be  awarded  for  or  against  Costs, 
the  Crown,  whether  directly  or  indirectly  a  party  to  the  in- 

(0  See  per  Wightman.  J.,  Belasis          (p)  See  Topping  v.  Key  sett,  33  L. 

v.  Hannant,  31  L.  J.,  M.  C.  228.  J.,  C.  P.  229  ;  and  Stancliffe  v.  Clark, 

(m)  Per  Crompton  J.,  Id.  7  Exch.  439. 

(n)  Oterseers  of  St.  James  v.  Over-  (q)  Shackellv.  West,  29  L.  J.,  M. 

seers  of  St.  Mary,  6  C.  B.,  N.  S.  878  ;  C.  45. 
29  L.  J.,  M.  C.  26.  (r)  Christie  v.  St.  Luke,  Chelsea,  8 

(o)  Purkis  v.  Huxtable,  28  L.  J.,  El.  &  Bl.  992 ;  27  L.  J.,  M.  C.  1-53  ; 

M.  C.  221.  see  an te,  p.  445. 
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Effect  of  case 
being  stated  on 
issuing  of 
certiorari. 


formation  (<).  The  unsuccessful  party  generally  pays  costs, 
although  he  may  have  argued  merely  in  support  of  the 
decision  of  the  magistrates  (M),  or  may  not  have  appeared 
to  support  their  decision,  or  taken  any  part  in  settling  the 
case(.r).  But  where  it  appeared  that  the  justices  had 
erroneously  adjudged  forfeiture  of  a  beerhouse  licence  in 
addition  to  a  penalty,  the  Court,  while  upholding  the  con- 
viction itself,  refused  to  order  the  payment  of  costs  by  the 
appellant,  on  the  ground  that  if  the  conviction  had  been 
drawn  up  containing  such  an  adjudication  it  would  have 
been  quashed  (y).  The  successful  party  should  ask  for 
costs,  after  the  Court  have  given  judgment  in  his  favour. 

It  seems,  that  where  the  objection  goes  to  the  jurisdic- 
tion, a  certiorari  may  issue,  although  a  case  has  been 
stated  under  the  above  act,  and  although  it  is  still  pend- 
ing for  decision  (z]. 


(0  Moore  v.  Smith,  El.  &  El.  597  ; 
28  L.  J.,  M.  C.  156 ;  see  as  to  the 
Crown's  non-liability  to  costs  in 
general ;  R.  v.  Beadle,  1  E.  &  B. 
492;  26  L.  J.,  M.  C.  Ill;  and  18 
&  19  Viet.  c.  90. 

(«)  Venables  v.  Hardman,  1  El.  & 
El.  79;  28  L.  J.,  M.  C.  33. 

(*)  Wedneslmry  Local  Board  of 
Health  v.  Stevenson,  33  L.  J.,  M.  C. 
Ill,  qualifying  Lee  v.  Strain,  Id. 


221  ;  see  also  Buckle  v.  Wrightson, 
34  L.  J.,  M.  C.  43,  45.  The  success- 
ful party  when  allowed  costs  is  en- 
titled to  those  of  preparing  and 
amending  the  case  beyond  the  fees 
allowed  by  section  3  and  schedule  A. ; 
Glover  v.  Booth,  2  B.  &  S.  807  ;  31 
L.  J.,  M.  C.  270. 

(y)  Cross  v.  Watts,  13  C.  B.,  N.  S. 
239;  32  L.  J.,  M.C.  73. 

(z)  R.  v.  Hodgson,  1 2  W.  R.  423. 
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PART  IV. 

OF  THE  RESPONSIBILITY  AND  INDEMNITY  OF  MAGIS- 
TRATES AND  THEIR  OFFICERS. 


CHAPTER  I. 

PROCEEDINGS  AGAINST  JUSTICES. 


1.  Where  an  Action  will  lie ....   450 

2.  Formalities  in  Action*  against 

Justices 465 


3.  Evidence,  Damages  and  Costs 

in  such  Actions 478 

4.  Proceedings  by  Criminal  In- 

formation      482 


HAVING  in  the  foregoing  pages  defined  the  powers  and 
duties  of  justices  of  peace  and  their  officers,  in  the  exercise 
of  a  summary  penal  jurisdiction,  we  are  now,  in  conclusion, 
to  describe  the  nature  and  extent  of  responsibility  to  which 
they  are  subject  in  the  execution  of  those  duties,  and  the 
modes  of  redress  allowed  by  law  for  any  irregularity  or 
excess  in  their  proceedings  (a). 


(a)  When  a  party  is  entitled  to 
relief  ex  debito  justifies  against  ille- 
gal proceedings,  the  Courts  have  no 
power  to  impose  upon  him  the  terms 
that  he  shall  not  bring  any  action 
against  the  party  from  whose  illegal 
act  he  has  suffered,  as  a  condition  of 
relief;  but  they  often  refuse  the 


costs  of  the  application  unless  he 
consent  to  such  terms.  See  Downey's 
case,  7  Q.  B.  283  ;  and  Re  Blues,  5 
El.  &  Bl.  291  ;  24  L.  J.,  M.  C.  138 ; 
1  Jur.,  N.  S.  543.  When  the  remedy 
is  by  appeal  and  not  by  action,  see 
Bavin  v.  Hutchinson,  31  L.  J.,  M.  C. 
229. 


P. 
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SECT.  1. —  Of  the  Action  against  Justices  for  Acts  done  in 
pursuance  of  Conviction. 

7.  Setting  aside  Proceedings  in 
Actions  against  Justices    . .   463 

8.  In    what    Case    Nonsuit   or 

Verdict  for  Defendant  ....     id. 


1.  11  Sf  12  Viet.  c.  44— 

Acts  within    Jurisdiction  450 
Acts  without  Jurisdiction  454 

2.  Warrant  on  defective  Convic- 


3.  Warrant  on  defective  Rate  . .     id. 

4.  Discretionary  power  in  Justice     id, 

5.  Rule  ordering  Justice  to  do  an 

Act    id. 

6.  Warrant    on    Conviction    of- 


tion     462         n      ,  . .      f     ,,,     , 

9.  Action  jor  Words    464 


10.  Magistrate  not  to  be  sued  in 

County   Court   if  he   object 
thereto id. 

11.  Warrant  for  Possession  of  Te- 

nements      id. 


firmed  on  Appeal   463 

Acts  within  Whether  a  justice  of  the  peace  is  liable  to  an  action  for 

on'  any  judicial  act,  where  he  has  jurisdiction  over  the  subject 
matter  of  inquiry,  must  be  considered  as  doubtful.  This 
point  was  raised  some  few  years  ago  before  the  Court  of 
Exchequer  in  the  case  of  Gelen  v.  Hall  (b).  The  second 
count  of  the  declaration  in  that  case  averred  that  the 
defendant,  being  a  justice  of  the  peace,  unlawfully,  mali- 
ciously, and  without  reasonable  and  probable  cause,  took 
an  information,  issued  a  summons  against,  and  convicted 
in  a  penalty  and  costs,  the  plaintiff  for  an  offence  against 
a  bye-law  of  a  railway  company,  which  penalty  and 
costs  he  had  to  pay  to  prevent  himself  from  being  im- 
prisoned, that  the  conviction  had  been  quashed  on  appeal, 
and  that  the  defendant  had  thereby  been  damnified.  A 
verdict  for  51.  being  found  for  the  plaintiff  on  this  count, 
it  was  moved  that  the  judgment  should  be  arrested  on  the 
ground  that  no  such  action  would  lie.  After  elaborate 
arguments,  the  Court  in  a  considered  judgment  said,  "  A 
rule  was  obtained  on  behalf  of  the  defendant  to  set  aside 
the  verdict  as  being  against  evidence,  and  also  to  arrest 
judgment  on  the  ground  that  the  second  count  discloses 
no  legal  cause  of  action.  Upon  the  latter  point  we  have 
bestowed  much  consideration,  and  we  are  not  at  present  pre- 
pared to  hold  the  count  bad"  They  granted  a  new  trial. 
And  in  a  more  recent  case  (c)  the  point  was  again  raised, 

(b)  2  Hurl.  &  N.  379. 

(c)  Fuller  v.  Sutton,  Q.  B  ,  29  April,  1864. 


ACTS  WITHIN  JURISDICTION.  451 

but  as  it  turned  out  that  the  action  had  not  been  brought 
in  time,  it  again  became  unnecessary  to  determine  this 
question.  If,  however,  the  action  lies,  it  must  be  on  the 
ground  that  the  justice  -was  actuated  by  corrupt  and  mali- 
cious motives.  This  was  so  at  common  law(rf),  and  now 
it  is  so  expressly  declared  by  11  &  12  Viet.  c.  44,  s.  1. 

By  that  section,  every  action  brought  against  any 
justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice  (e),  with  respect  to 
any  matter  within,  his  jurisdiction  as  such  justice,  shall  be 
an  action  on  the  case(y)  as  for  a  tort,  and  in  the  decla- 
ration (a)  it  shall  be  expressly  alleged  that  such  act  was 
done  maliciously,  and  without  reasonable  and  probable  cause  ; 
and  if  at  the  trial,  upon  the  general  issue  being  pleaded,  the 
plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  non- 
suited, or  a  verdict  shall  be  given  for  the  defendant. 

This  section,  it  will  be  observed,  makes  no  distinction 
between  ministerial  and  judicial  acts ;  and  should  it  even- 
tually be  held  that  a  justice  is  not  liable  at  all  in  an  action 
for  the  latter,  it  will  become  necessary,  firstly,  to  dis- 
tinguish between  judicial  and  ministerial  acts  (h),  and, 
secondly,  to  decide  what  ministerial  acts  are  entitled  to 
the  protection  afforded  by  this  section. 

A  distinction  must  be  drawn  between  a  mere  mistake 
or  irregularity  in  point  of  law  and  a  want  or  excess  of 
jurisdiction.  In  a  late  case,  Crompton,  J.,  said — "  "We 
must  take  care  that  we  do  not  go  too  far,  and  say  that  in 
every  case  in  which  the  justices  come  to  a  wrong  con- 
clusion they  act  without  jurisdiction.  Their  jurisdiction 
is  to  decide  the  law  and  the  fact"(i),  and  there  may  be  an 

(d  )  See  the  authorities  cited  in  (g]  Or  plaint  in  the  County  Court 

Gelen  v.  Hall,  supra.     See  also  per  under  9  &  10  Viet.  c.  95.     See  11  & 

Erie,  J.,  in  Taylor  v.  Nesfield,  3  E.  12  Viet.  c.  44,  ss.  10,  14. 
&  B.  724,  730.  (h)  See  ante,  p.  20,  n.  (*). 

(e)  See  Kirby  v.  Simpson,  10  Exch.  (i)  R.  v.  Lundie,  31  L.  J.,  M.  C. 

358  ;  post,  p.  457,  n.  (e).  157,  160;   and  see  R.  v.  JJ.  Sustex, 

(/)  Forms  of  action  are  in  effect  7  El.  &  Bl.  220;   26  L.  J.,  M.  C. 

abolished  by  15  &  16  Viet.  c.  76,  ss.  74. 
3,  41. 

G  G2 
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erroneous  exercise  of  jurisdiction  without  an  excess  of  it. 
Thus,  where  justices  signed  a  conviction  and  warrant  of 
commitment,  leaving  blanks  for  the  amount  of  costs  to  be 
inserted,  this  was  held  to  be  a  mere  irregularity  and  not 
an  excess  of  jurisdiction,  and  the  plaintiff  having  brought 
an  action  for  false  imprisonment,  was  held  to  have  been 
rightly  nonsuited  under  the  first  section  of  this  statute  (J). 
So  where  costs  were  ordered  to  be  paid  to  the  party  to  an 
appeal,  instead  of  the  clerk  of  the  peace  for  him,  it  was 
held  to  be  merely  erroneous  procedure,  and  not  a  defect 
in  jurisdiction  (&). 

And  where  a  man  was  summoned  for  nonpayment  of  a 
church  rate,  and  the  justices  without  drawing  up  a  formal 
order  issued  a  warrant  bearing  the  date  of  their  decision, 
and  failing  both  to  recite  the  order  and  to  show  a  previous 
disobedience  of  the  order :  it  was  held  that  the  error  was 
of  form,  and  the  justices  were  entitled  to  the  protection  of 
sect.  1.  In  this  case,  Jervis,  C.  J.,  said — "  If  necessary,  the 
Court  might,  perhaps,  draw  a  distinction  between  sects.  1 
and  2  of  11  &  12  Viet.  c.  44;  but  it  is  not  necessary. 
Were  it  so,  I  confess  I  should  be  inclined  to  think  that 
*  exceeding  his  jurisdiction'  in  sect.  2  means  assuming  to 
do  something  which  the  act  under  which  he  is  proceeding 
could  by  no  possibility  justify,  as  in  the  case  in  the 
Queen's  Bench  of  Leary  v.  Patrick,  where  there  could 
have  been  no  authority  to  issue  a  distress  for  costs  not 
adjudged  by  a  conviction,  or  as  was  the  case  in  Barton  v. 
Bricknell,  in  which  case  there  was  no  power  to  order  the 
plaintiff  to  be  put  in  the  stocks.  But  I  abstain  from 
offering  an  opinion  on  this  point"  (/). 

In  Barton  v.  Bricknell,  a  justice  of  the  peace  convicted 
a  man  under  29  Car.  2,  c.  7,  s.  1,  in  a  penalty  and  costs  to 
be  levied  by  distress,  and  the  conviction  directed  that,  in 
default  of  payment  and  sufficient  distress,  he  should  be  put 

(j)  Bolt  v.  AcJcroyd,  28  L.  J.,  M.  (/)  Rait  v.  Parkinson,  20  L.  J.,  M. 

C.  207.  C.  208. 

(k)  R.  v.  Binney,  1  E.  &  B.  810. 


ACTS  WITHIX  JURISDICTION.  453 

in  the  stocks ;  a  distress  was  levied,  and  an  action  of  trespass 
was  then  brought :  it  was  held,  that  the  complaint  was  for 
distraining,  that  this  was  within  the  justice's  jurisdiction, 
and  that  he  was  entitled  to  the  protection  of  11  &  12  Viet. 
c.  44,  s.  1,  notwithstanding  the  illegal  alternative  in  the 
judgment  (m).  A  justice  has  jurisdiction  to  require  sureties 
for  good  behaviour  of  a  person  charged  before  him  upon 
an  information  with  having  published  a  libel  calculated  to 
produce  a  breach  of  the  peace,  and,  in  default,  to  commit 
him  to  prison ;  and  was  therefore  held  not  liable  to  an  action 
of  trespass,  although  the  warrant  had  required  the  libeller  to 
find  sureties  "  to  keep  the  peace  "  and  had  been  quashed  («). 
And,  in  like  manner,  a  justice  who  refuses  to  take  bail  on  a 
charge  of  misdemeanor  is  not  liable  without  malice  (0). 

And  where  a  man  was  summoned  before  justices  for 
nonpayment  of  a  church  rate,  and  defended  himself  on 
the  ground  that  the  complaint  was  too  late,  and  they  had 
no  jurisdiction  because  the  rate  had  been  demanded  more 
than  six  months  before,  but  evidence  of  a  later  demand 
within  time  being  given,  the  justices  wrongfully  decided 
against  him,  they  were  held  to  be  protected  by  sect.  1 ,  as 
it  was  a  question  for  them  to  determine  (p).  And  if,  on 
such  a  summons,  the  validity  of  the  rate  is  disputed,  the 
question  of  bona  fides  being  for  the  justices  to  decide,  their 
decision  is  within  sect.  1 ,  unless,  indeed,  they  have  chosen 
so  to  decide  and  attempted  to  give  themselves  jurisdiction 
by  acting  without  reasonable  or  probable  cause  (y). 

And  where  a  warrant  of  distress,  regular  in  other  respects, 
was  signed  by  a  justice  who  had  not  taken  the  oaths  at  the 
general  sessions,  nor  delivered  in  the  certificate  required 
by  law  :  it  was  held,  that  an  action  of  trespass  would  not 

(m)  Barton  v.  Bricknell,  13  Q.  B.  informally  exercised. 

393.  (o)  Linford  v.  Fltzroy,  13  Q.  B. 

(n)   Haylock  v.  Sparke,  1  E.  &  B.  240. 

471;  22L.J.,  M.  C.67.    The  Court  (p)    SommervUle   v.    Mirehoute,    1 

were  of  opinion  that  the  justice  had  B.  &  S.  652. 

intended   to   exercise    the   jurisdic-  (q)  Peasev.  Chaytor,  1  B.  &  S.658; 

tion,  which    he  possessed,  viz. — to  31  L.  J.,  M.  C.  1  ;  3  B.  &  S.  620  ;  32 

require  sureties  for  good  behaviour,  L.  J.,  M.  C.  121. 
and  that  it  was  a  case  of  jurisdiction 
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lie  against  the  persons  who  executed  the  warrant ;  for  the 
acts  of  a  justice  of  the  peace,  who  is  not  duly  qualified,  are 
not  absolutely  void  (r).  Knowledge  on  the  part  of  the 
committing  magistrate  that  the  prisoner  will  be  subjected 
to  restrictions  unnecessarily  severe  in  the  gaol,  to  which 
the  commitment  is  made,  does  not  make  the  magistrate  a 
trespasser  unless  he  expressly  direct  such  treatment  to  be 
adopted  in  the  particular  case  (s). 

And  where  a  justice  committed  a  party  charged  (under 
7  &  8  Geo.  4,  c.  30),  with  cutting  down  a  tree  growing  on 
premises  in  his  own  occupation,  belonging  to  another 
person :  it  was  held,  that  in  the  absence  of  all  proof  of 
malice,  he  could  not  be  charged  as  having  acted  without 
jurisdiction,  and  liable  in  an  action  of  trespass  and  false 
imprisonment ;  for,  if  the  trees  were  excepted  in  the  lease, 
the  tenant  might  be  a  trespasser ;  and,  if  liable  in  trespass, 
it  was  by  no  means  clear  that  he  might  not  be  liable 
criminally  (t). 

Acts  without  or  "When  a  justice  acts  without  jurisdiction  or  in  excess  of 
*tj  ^e  t>ecomes  liable  to  an  action,  whether  he  be  acting 
judicially  or  ministerially  (M). 

Formerly,  the  action  was  maintainable  before  the  con- 
viction was  quashed.  And  although  it  was  clear  that  the 
action  lay  if  the  conviction  were  bad  on  its  face,  either  by 
disclosing  want  of  jurisdiction  or  an  absence  of  those  par- 
ticulars necessary  to  constitute  a  good  conviction,  yet  if  it 
were  good  on  its  face,  it  was  a  matter  of  very  considerable 
doubt  as  to  how  far  the  facts  stated  in  it  could  be  con- 
troverted. It  was  said  that  although,  as  a  general  rule,  a 

(r)  Margate  Pier  Company  v.  Han-  M.  &  P.  242.  See  23  &  24  Viet. 

nam,  3  B.  &  Aid.  266,  ante,  p.  26.  c.  96,  s.  33. 

(«)  Cave  v.  Mountain,  1  M.  &  G.  («)  Crepps  v.  Burden,  Cowper, 

257.  In  this  case  the  period  for  640  ;  1  Smith's  L.  C.  649 ;  Dati.i  v. 

which  the  party  had  been  committed  Russell,  5  Bing.  354;  Hardr.  4S-': ; 

for  further  examination  appeared  to  Perkins  v.  Proctor,  2  Wils.  384  ;  Snd- 

the  Court  to  be  too  long,  but  as  the  grove  v.  Kirby,  6  T.  R.  483  ;  West 

jury  had  found  to  the  satisfaction  of  v.  Small,  3  M.  &  W.  418  ;  Doswell 

the  judge  at  Nisi  Prius,  that  the  v.  Impey,  1  B.  &  C.  169;  Davis  v. 

detention  was  not  excessive,  a  rule  Cupper,  10  B.  &  C.  28;  Jones  v. 

for  a  new  trial  was  refused.  Gurden,  2  Gale  &  D.  133. 

(t)  Mills  v.  Collet t,  6  Bing.  85  ;  3 
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conviction  good  on  its  face  was  an  estoppel  as  to  all 
matters  stated  in  it,  it  might  still  be  shown  that  the  justice 
had  no  jurisdiction.  This  however  was  not  altogether 
clear,  and  even  if  it  were  so,  it  was  very  difficult  to  de- 
cide the  extent  of  the  exception  (or).  The  decision  of  this 
question  has  now  become  (with  respect  to  actions  against 
justices)  in  a  great  measure  unimportant,  as  it  is  necessary, 
under  11  &  12  Viet.  c.  44,  s.  2,  to  quash  the  conviction  be- 
fore bringing  any  action  against  a  justice  for  acts  done 
without  or  in  excess  of  jurisdiction.  That  section  pro- 
vides, that  for  any  act  done  by  a  justice  in  a  matter  of 
which  by  law  he  has  not  jurisdiction,  or  in  which  he  shall 


(x)  The  older  decisions,  which 
are  inserted  in  the  text  in  former 
editions  of  this  work,  may  be  thus 
briefly  summarised  for  the  purpose 
of  reference.  Where  want  of  juris- 
diction appeared  on  the  face  of  the 
conviction,  an  action  lay  without 
first  quashing  the  conviction  ;  Crepps 
v.  Durden,  Cowp.  640  ;  Gray  v.  Cook- 
son,  16  East,  15 ;  Groome  v.  Forrester, 

5  M.  &  S.  314  ;  Terry  v.  Huntingdon, 
Hardr.  480.     But  if  there  was  juris- 
diction in  the  case,  a  subsisting  con- 
viction protected  the  defendant,  how- 
ever erroneous  in  fact  or  law,  pro- 
vided that  it  was  not  made  mali- 
ciously and  without  reasonable  and 
probable  cause,  and  that  the  execu- 
tion upon  it  was  regular ;  Fullers  v. 
Fotch,  Holt.  287 ;  Strickland  v.  Ward, 
1  T.  R.  633,  n.  (a) ;  Basten  v.  Carew, 
3  B.  &  C.  649  ;   Doswell  v.  Impey,  1 
Id,  163  ;    Tcwcett  v.  Fowlis,  7   Id. 
394.     In  Brittain  v.  Kinnaird,  1  B. 

6  B.  432,  a  conviction  under  the 
Bumboat    Act,    2    Geo.    3,    c.   28, 
Dallas,  C.  J.  said,  "  Extreme  cases 
have  been  put,  as  of  a  magistrate 
seizing  a  ship  of  seventy -four  guns 
and  calling  it  a  boat.    Suppose  such 
a  thing  done,  the  conviction  is  still 
conclusive,  and  we  cannot  look  out 
of  it ;"  Mann  v.  Davers,  3  B.  &  Aid, 
105  ;   Terry  v.  Newman,  15  M.  &  W. 
653;    Mould  v.    Williams,    5    Q.  B. 
469;    and    see    2    Tayl.    Evid.,   p. 
1406,  ss.   1482— 1486  (4th  edition). 
Under    the    Highway   Act,   5  &   6 


Will.  4,  c.  50,  s.  73  (Aldridge  v. 
Haines,  2  B.  &  Ad.  395 ;  Rogers  v. 
Jones,  3  B.  &  C.  409),  where  the 
conviction  differed  from  the  com- 
mitment in  statement  of  the  offence : 
justices  were  held  liable  to  an  action. 
Evidence  has  been  admitted  to  ex- 
plain an  ambiguous  finding  on  the 
face  of  a  conviction ;  see  Ayrlon  v. 
Abbott,  14  Q.  B.  1.  Before  the  statute 
43  Geo.  3,  c.  141  (now  repealed)  if 
the  conviction  had  been  quashed, 
the  justice  was  left  without  any 
defence  at  the  suit  of  the  party 
convicted,  but  that  statute  protect- 
ed him  to  a  certain  extent,  by  ren- 
dering him  liable  only  to  a  return 
of  the  penalty  (if  any  levied)  and 
damages  not  exceeding  twopence, 
without  costs,  unless  he  had  acted 
maliciously,  and  in  such  case  the 
plaintiff  was  not  to  recover  anything 
if  the  justice  proved  at  the  trial  that 
he  was  really  guilty  of  the  offence 
imputed  to  him  ;  the  justice  could 
not  do  this  unless  the  conviction  had 
been  quashed,  though  perhaps  he 
might  have  shown  the  guilt  of  the 
plaintiff  in  mitigation  of  damages  ; 
Rogers  v.  Jones,  3  B.  &  C.  409.  Ti.e 
Act  applied  only  to  cases  where 
there  had  been  a  conviction ;  Massay 
v.  Johnson,  12  East,  67;  and  where 
the  conviction  had  been  quashed,  not 
where  the  prisoner  had  been  merely 
discharged  on  habeas  corpus ;  Gray  v. 
Cookson,  supra. 
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have  exceeded  his  jurisdiction  (y\  any  person  injured 
thereby,  or  by  any  act  done  under  any  conviction  or  order 
made,  or  warrant  issued,  by  such  justice  in  any  such 
matter,  may  maintain  an  action  against  the  justice  as  he 
might  have  done  before  the  passing  of  the  act,  without 
alleging  malice  or  the  want  of  reasonable  and  probable 
cause(z);  no  such  action,  however,  shall  be  brought  for 
anything  done  under  the  conviction  or  order  (a),  until  it 
shall  have  been  quashed  upon  appeal,  or  upon  application 
to  the  Queen's  Bench ;  nor  shall  such  action  be  brought 
for  anything  done  under  such  warrant  which  shall  have 
been  issued  to  procure  the  appearance  of  the  party,  and 
which  shall  have  been  followed  by  a  conviction  or  order 
in  the  same  matter,  until  after  the  conviction  or  order 
shall  have  been  so  quashed;  and  if  such  last-mentioned 
warrant  shall  not  have  been  followed  by  any  such  con- 
viction or  order,  or  if  it  be  a  warrant  upon  an  information 
for  an  alleged  indictable  offence,  nevertheless  if  a  sum- 
mons (6)  were  issued  previously  to  such  warrant,  and  the 
summons  were  served  upon  the  person  either  personally 
or  by  leaving  the  same  for  him  with  some  person  at  his 
last  or  most  usual  place  of  abode,  and  he  did  not  appear  (c) 
according  to  the  exigency  of  the  summons,  in  such  case 
no  action  shall  be  maintained  against  such  justice  for  any- 
thing done  under  such  warrant. 

(y)  That  is,  as  it  appears,  where  (a)  Semble,  this  applies  to  a  war- 

the    justice    has    assumed     to    do  rant  of  commitment  for  refusing  to 

something    which    the    act,    under  enter   into  recognizances  for  good 

which  he  was  proceeding,  can  by  no  behaviour  ;   Haylock  v.  Sparke,  1  El. 

possibility  justify;    see  per  Jervis,  &  Bl.  471;  22  L.  J.,  M.  C.  67,  S.  C.  ; 

C.  J.,  in  Rait  v.  Parkinson,  20  L.  J.,  see  also  Massey  v.  Johnson,  12  East,  67; 

M.    C.   208,    212;     see   Haylock  v.  Gray  v.  Cookson,  1 6  Id.  1 3  ;  Ex  parte 

Sparke,  infra;  and  Leary  \.  Patrick,  Gill,  Q.  B.,  November,  1855,  MS. 

15  Q.  B.  266.  (b)  This  part  of  the  section  does 

(z)  See  form  of  declaration  for  en-  not  apply  to  a  summons  or  warrant 

forcing  church  rate  after  notice  to  issued  after   conviction  ;    Bessell  v. 

dispute  its  validity,  where  the  Court  Wilson,  1   El.  &  Bl.  489;  22  L.  J., 

held  that  the  declaration  sufficiently  M.  C.  94,  S.  C. 

showed  a  want  of  jurisdiction  ;  Pease  (c)  Appearance  by  counsel  or  at- 

v.  Chaytor,  1  B.  &  S.  658  ;  31  L.  J.,  torney  is  sufficient;  Bessell  v.  ll'itson, 

M.  C.  1 ;  see  the  same  case,  3  B.  &  1  El.  &  Bl.  489 ;  22  L.  J.,  M.  C.  91, 

S.  620;  32  L.  J.,  M.  C.  121.  S.  C. 
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Upon  the  conviction  being  quashed,  the  justice  has  no 
defence  to  an  action  brought  under  this  section,  unless  he 
can  show  that  he  was  acting  in  a  matter  within  his  juris- 
diction, and  is  entitled  to  the  protection  of  the  first  section 
of  the  statute ;  in  other  words,  that  the  action  is  ill-con- 
ceived in  consequence  of  the  absence  of  allegation  of  malice 
on  his  part  (d\  Should  the  action  be  brought  under  sect.  1 , 
of  course  his  having  a  defence  or  not  depends  on  whether 
the  plaintiff  fails  or  succeeds  in  proving  malice  (e). 

Where  a  justice  to  an  otherwise  good  conviction  added 
an  illegal  alternative,  that,  in  default  of  payment  of  the 
penalty  and  costs  or  sufficient  distress,  the  convicted  per- 
son should  be  put  in  the  stocks :  it  was  held  that  if  this 
alternative  had  been  enforced,  the  justice  would  not  have 
been  entitled  to  the  benefit  of  sect.  1  (f ). 

So,  where  justices  convicted  a  man  under  6  &  7  Viet, 
c.  68,  for  illegally  performing  stage  plays,  the  conviction 
contained  no  adjudication  of  costs,  but  the  warrant  of 

(d)  Barton  v.  Bricknell  13  Q.  B.  &    S.  620;    32   L.  J.,   M.  C.    121. 

393 ;  Haylock  v.  Sparke,  1  E.  &  B.  Under    the    above    statute,    a   jus- 

•171;   22  L.   J.,  C.   P.  67;    Bolt  v.  tice    may    be    acting    maliciously, 

Ackroyd,  28  L.  J.,  M.  C.  207 ;  Somer-  and  without  reasonable  or  probabie 

ville  v.   Storehouse,  1  B.  &   S.  652 ;  cause,  and  yet  be  acting  in  the  exe- 

1'ease  v.  Chaytor,    1    B.  &  S.  608 ;  cution  of  bis  duty  as  such  justice ; 

/.a/or  v.  Bland,  8  Ir.  C.  L.  Rep.  11-5;  for  instance,  where  maliciously  and 

Lfttcrenson  v.  Hill,  10  Ir.  C.  L.  Rep.  without  reasonable  or  probable  cause 

177  ;    Linford  v.  Fitiroy,  13  Q.  B.  he  excites  a  person  to  bring  a  com- 

240.  plaint  before  him,  and  convicts  upon 

(e)  In  an  action  against  a  magis-  such  complaint ;  Kirby  v.  Simpson, 
trate  for  a  malicious  conviction,  the  10   Exch.   358;     23    L.    J.,    M.   C. 
question   is  not  whether  there  was  165;   18  Jur.  983,  S.  C.     If  a  war- 
any  actual  ground  for  imputing  the  rant  of  distress  or  commitment,  be 
offence  to  the  plaintiff,  but  whether,  founded  on  a  defective  order  or  con- 
upon  the  hearing,  there  appeared  to  viction,  or  on  one  made  without  ju- 
Le  any.    The  plaintiff  must  show  a  risdiction,  and  either  the  goods  of 
want  of  probable  cause  for  the  con-  the  party,  or  his  person,  be  taken  in 
viction,   which  he  can  only  do  by  execution  under  it,  the  justices  who 
proving  what  passed  upon  the  hear-  made  the  order  or  conviction,  not 
ing  before  the  magistrate  when  the  those  who  granted  the  warrant,  are 
conviction  took  place.     The  magis-  liable  (where  any  action  lies)  for  the 
trate   has   nothing   to  do   with  the  defect  in  the  order  or  conviction,  or 
guilt  or  innocence  of  the  offender,  for  the  want  of  jurisdiction,  provided 
except  as  it  appears  from  the  evi-  that  the  warrant  was  granted  bond 
dence  laid  before  him;   Per  Gibbs,  fde,  and  without  collusion :  11  &  12 
C.  J.,  in  Burley  v.  Belhune,  5  Taunt.  Viet.  c.  44,  s.  3. 

383;  see  Rogers  v.  Jones,  3  B.  &  C.          (f)  Barton  v.  Bricknell,  13  a  B. 

409,   and  Pease    v.    Chaytor,   3    B.  393. 
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distress  recited  the  conviction  as  if  it  did,  and  the  de- 
fendant, before  the  issue  of  the  warrant  of  distress,  was 
detained  to  enforce  payment  of  the  penalty,  which  after- 
wards was  levied  together  with  the  costs  under  the  war- 
rant :  it  was  held  that,  whether  they  had  power  to  adju- 
dicate costs  or  not,  they  had  not  done  so,  and  that  the 
imprisonment  and  distress  were  "an  excess  of  jurisdic- 
tion" within  sect.  2  (g\ 

A  justice,  having  convicted  a  man  under  the  Copyright 
of  Designs  Act  (6  &  7  Viet.  c.  65),  adjudged  him  to  pay 
a  penalty,  and,  on  his  not  paying  it,  summoned  him  to 
show  cause  why  he  should  not  be  committed  in  default 
and  further  dealt  with  according  to  law;  counsel  and 
attorney  appeared  for  the  defendant,  but  the  justice  re- 
fused to  hear  the  matter  in  his  absence,  and  caused  him 
to  be  apprehended  for  neglecting  to  appear :  it  was  held 
that  such  justice  acted  without  jurisdiction,  and  that  he 
could  not  avail  himself  of  the  latter  part  of  sect.  2  of  11  & 
12  Viet.  c.  44,  as  to  warrants  for  non-appearance,  for, 
first,  that  part  of  the  section  did  not  apply  to  a  summons 
after  conviction ;  and,  secondly,  an  appearance  by  counsel 
and  attorney  was  sufficient  (K). 

And  where  a  justice  in  Ireland  issued  a  warrant  of 
commitment  founded  on  an  information  which  disclosed 
no  criminal  offence :  it  was  held  that  it  could  not  be  sup- 
ported by  showing  that  there  was  oral  testimony  of  an 
offence,  and  that  the  justice  having  committed  the  de- 
fendant to  prison  on  such  information  was  not  entitled  to 
the  protection  of  sect.  1  of  12  Viet.  c.  16  (which  cor- 
responds with  the  English  act),  but  must  be  taken  to 
have  exceeded  his  jurisdiction  however  much  he  acted 
bond  fide  (i). 

The  protection  of  a  magistrate  depends  not  on  general 
jurisdiction  over  the  subject-matter,  but  over  the  parti- 
te)   Leary  v.   Patrick,   15  Q.  B.      489. 

266;   19  L.  J.,  M.  C.  211.  (i)  Lawrenson  v.  Hill,  10  Ir.  C.  L. 

(h)  Bessell  v.  Wilson,  1  E.  &  B,      Rep.  177. 
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cular  matter  or  individual.  Therefore,  where  a  justice 
issued  his  warrant  to  apprehend  a  party  to  answer  a 
charge  of  assault,  upon  a  deposition  taken  in  the  absence 
of  the  justice,  he  not  at  any  time  seeing,  examining  or 
hearing  the  deponent,  he  was  held  liable  to  an  action  of 
trespass,  although  he  otherwise  had  jurisdiction  over  the 
charge  (k). 

Justices  have  been  held  to  have  acted  without  juris- 
diction within  the  second  section,  where  they  issued  a 
warrant  of  distress  to  levy  a  contribution  under  an  order 
of  the  Poor  Law  Commissioners,  against  a  party  who  was 
not  legally  liable  to  pay  it  (I). 

An  action  of  trespass  has  been  held  to  lie  against  a 
justice,  who  committed  an  offender  to  prison  in  the  first 
instance,  without  previously  endeavouring  to  levy  the 
penalty  by  distress,  under  a  statute  which  only  authorizes 
the  commitment  as  an  alternative  punishment  in  default 
of  distress  (m}.  And  this  decision  was  not  affected  by  the 
statute  43  Geo.  3,  c.  141,  as  it  did  not  concern  the  regu- 
larity of  the  conviction,  nor  require  that  the  conviction 
should  be  quashed  in  order  to  support  the  action. 

So  where  two  magistrates  committed  a  defendant  to 
prison,  under  the  5  Geo.  4,  c.  18,  s.  2,  in  default  of  suffi- 
cient goods  to  satisfy  the  amount  of  a  penalty  by  distress, 
and  the  commitment  was  merely  by  parol :  it  was  held, 
that  they  were  answerable  in  an  action  of  trespass,  not- 
withstanding a  warrant  in  writing  was  made  out  by  them  a 
few  days  after  the  commitment  took  place ;  for  the  detention 
of  a  party,  before  the  warrant  is  signed,  cannot  be  justified 
for  any  longer  term  than  is  necessary  for  making  it  out  (n). 

And,  before  11  &  12  Viet.  c.  44,  where  magistrates 
granted  a  warrant  of  distress  to  levy  poor  rates  upon  a 
party  whose  land  that  was  rated  was  found  to  lie  in  another 

(Ar)   Caudle   v.   Seymour,   I   Q.   B.  189. 

889  ;  ante,  p.  20,  n.(£).     The  taking  (m)  Hill  v.  Bateman,  1  Str.  710. 

of  a  deposition  in  such  a  case  is  a  (n)  Hutchinson  \.  Lowndes,  4  B. 

judicial  act.  &  Adol.  118,  ante,  p.  319. 

(/)  Neiobould  v.  Coltman,  6  Exc. 


460  PROCEEDINGS  AGAINST  JUSTICES. 

parish,  it  was  held,  that  they  were  liable  in  an  action  of 
trespass  (o). 

A  magistrate  has  no  right  to  detain  a  person,  who  is 
well  known,  to  answer  a  charge  of  misdemeanor,  verbally 
intimated  to  the  magistrate,  but  without  a  regular  informa- 
tion. Thus,  where  a  party,  who  had  been  in  attendance 
before  two  magistrates,  was  about  to  leave  the  office,  when 
one  of  the  magistrates  ordered  him  to  remain,  as  a  charge 
was  to  be  preferred  against  him  for  attempting  to  tamper 
with  the  administration  of  justice,  and  he  was  forcibly 
detained  for  twenty  minutes,  when  the  charge  having 
been  regularly  made,  the  magistrates  thought  it  did  not 
amount  to  a  crime,  and  he  was  then  allowed  to  go  away : 
Lord  Tenter  den  held,  that  the  magistrates  were  answer- 
able on  an  indictment  for  assault  and  false  imprisonment, 
saying,  that  the  magistrates  ought  to  have  had  an  informa- 
tion regularly  before  them,  that  they  might  be  able  to  judge 
whether  it  charged  any  offence,  to  which  the  party  ought  to 
answer  (/>). 

Neither  has  a  magistrate  the  right  to  imprison  any  one 
for  breach  of  the  peace,  unless  committed  within  his  own 
view,  without  first  hearing  the  charge.  Therefore,  where 
a  magistrate,  meeting  constables  having  in  custody  the 
plaintiff  on  a  charge  of  drunkenness,  ordered  him  to  be 
taken  back  to  the  lock-up  house,  saying  he  would  see  him 
the  next  day ;  and  the  plaintiff  was  kept  confined  until  then, 
when  he  was  ordered  by  the  magistrates  to  be  fined :  it  was 
held,  that  it  was  his  duty,  either  to  have  gone  into  the  case, — 
or,  if  he  could  not  do  so,  not  to  have  interfered,  but  have 
let  the  officer  take  him  before  another  magistrate, — and  that 
he  was  liable  to  an  action  of  trespass  (q). 

Where  the  plaintiff,  being  taken  before  the  defendant,  a 

(o)  Weaver  v.  Price,  3  B.  &  Adol.  160;  5  C.  &  P.   206.     See  Htizrl- 

409  ;      Newbould     v.    Coltman     and  dine,  v.  Grove,  3  Q.  B.  997,  and  11  & 

another,  6   Exch.   189  ;    Charleton  v.  12  Viet.  c.  4,  s.  1,  ante,  p.  64. 

Alway,  11  A.  fc  E.  993.     See  now  11  (q)  Edwards  v.  Ferris,  7  C.  &  P. 

&  12  Viet.  c.  44,  s.  4.  542  ;  Hazeldine  v.  Grove,  supra. 

(l>)  K.  v.  liimie,  1   Mood.  &   R. 
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magistrate,  on  a  complaint  of  having  killed  a  dog,  and  re- 
fusing to  adopt  the  recommendation  to  make  terms,  was 
told  by  the  defendant,  that  unless  he  paid  a  certain  sum, 
he  should  convict  him  in  a  penalty  of  that  amount  under 
the  Malicious  Trespass  Act,  which  the  plaintiff  also  re- 
jected, and  declared  he  would  carry  the  case  elsewhere ; 
upon  which  the  defendant  called  in  a  constable,  and  ordered 
him  to  take  the  plaintiff  out  of  the  office,  and  if  the  parties 
did  not  settle,  to  bring  him  in  again,  and  he  would  proceed 
to  convict  him  under  the  act ;  and  the  plaintiff  accordingly 
went  out  with  the  constable :  this  was  held  to  be  sufficient 
evidence  of  an  imprisonment  of  the  plaintiff  by  order  of  the 
defendant,  and  it  was  also  held,  that  there  was  nothing  to 
furnish  a  justification  for  such  imprisonment  (r). 

The  statute  13  Geo.  3,  c.  78,  s.  60,  imposing  a  penalty 
on  the  driver  of  a  cart,  &c.,  for  riding  thereon  under  the 
circumstances  therein  mentioned,  authorized  a  justice,  on 
his  own  view,  or  upon  the  oath  of  one  witness,  to  convict 
the  offender ;  and,  in  case  the  offender  refused  to  discover 
his  name,  or  the  name  of  the  owner  of  the  cart,  &c.,  he  was 
subjected  to  a  like  penalty,  and  might,  without  warrant,  be 
apprehended  forthwith  by  the  person  seeing  the  offence 
committed.  Where  the  driver  of  a  waggon  committed  an 
offence  within  this  act,  in  the  view  of  a  justice ;  and  having 
placed  himself  before  the  board  on  which  his  master's 
name  was  painted,  so  as  to  prevent  the  discovery  of  the 
owner,  the  justice,  in  order  to  ascertain  the  name,  stopped 
the  horses,  and  laid  hands  on  the  driver,  and  removed 
him  from  his  position  before  the  board,  and  thereby  in- 
formed himself  of  the  ownership :  it  was  held,  on  demurrer, 
that  this  was  a  trespass,  and  gave  the  driver  a  right  of 
action  (s). 

Before  leaving  these  two  sections  of  11  &  12  Yict.  c.  44, 
it  should  be  observed  that,  if  the  action  be  brought  under 

(r)  Bridgett  v.  Coyney,  1  Man.  &  1  D.  &  R.  Mag.  Ca.  290.  This  sta- 
Ry.  211.  tute  is  now  repealed;  see  5  &  6 

(*)  Jonet  v.  Owen,  2  D.  &  R.  600 ;      Will  4,  c.  50,  s.  78. 
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the  first  section,  it  is  not  necessary  to  quash  any  conviction 
or  order  (t)  ;  and  that,  if  it  be  brought  under  sect.  2,  what 
is  required  to  be  quashed  is  "the  conviction  or  order." 
Action,  where        By  sect.  3  of  this  act,  where  a  conviction  or  order  is 

warrant  on  de-          j     i  •  -, 

fective  con-       made  by  one  or  more  justices,  and  a  warrant  of  distress  or 
viction.  commitment  is  granted  thereon  by  another  justice  bond 

fide  and  without  collusion,  no  action  shall  be  brought 
against  the  justice  who  so  granted  the  warrant,  by  reason 
of  any  defect  in  the  conviction  or  order,  or  for  any  want 
of  jurisdiction  in  the  justices  who  made  the  same,  but  the 
action  (if  any)  shall  be  brought  against  the  justices  who 
made  the  conviction  or  order. 

Action  for  By  sect.  4,  where  any  poor  rate  shall  be  made,  allowed 

rate  or  exer-      ana"  published,  and  a  warrant  of  distress  shall  issue  against 


g  a  discre-  anv  person  named  and  rated  therein,  no  action  shall  be 

tionary  power.          '  .  . 

brought  against  the  justice  granting  the  warrant  by  reason 
of  any  defect  in  the  rate,  or  of  such  person  not  being 
liable  to  be  rated  therein  ;  and  in  all  cases  where  a  dis- 
cretionary power  is  given  to  a  justice  by  any  act  of  par- 
liament, no  action  shall  be  brought  against  him  for  or  by 
reason  of  the  manner  in  which  he  shall  have  exercised  his 
discretion  in  the  execution  of  such  power  (u). 

Rule  of  Court        By  sect.  5,  where  a  justice  refuses  to  do  any  act  relating 

Ben"h  ordering  ^°  *ne  duties  of  his  office  as  such  justice,  the  party  requiring 

justice  to  do  an  the  act  to  be  done  may  apply  to  the  Court  of  Queen's 

lies  fordoing  it.  Bench,  upon  an  affidavit  of  the  facts,  for  a  rule  calling  on 

the  justice,  and  the  party  to  be  affected  by  the  act,  to  show 

cause  why  it  should  not  be  done  ;  and  if  after  due  service 

of  such  rule  good  cause  shall  not  be  shown  against  it,  the 

Court  may  make  it  absolute,  with  or  without  or  upon  pay- 

ment of  costs  ;  and  the  justice,  upon  being  served  with  such 

rule  absolute,  shall  obey  the  same,  and  do  the  act  required  ; 

and  no  action  or  proceeding  shall  be  commenced  or  prose- 

cuted against  the  justice  for  having  obeyed  such  rule  and 

done  the  act  (ar). 

(0  Lalor  v.  Bland,   8  Ir.   C.   L.      Wils.  121. 

Rep.  115.  (x)  A  surveyor  of  highways,  who 

(u)  See   Bassett  v.   Godschall,  3      executes  a  warrant  issued  in  pur- 
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The  remedy  given  by  this  section  is  not  intended 
simply  for  the  benefit  of  justices,  or  confined  to  cases  in 
•which  their  jurisdiction  is  doubtful,  but  it  extends  to  all 
cases  in  which  they  refuse  to  do  an  act  relating  to  the 
duties  of  their  office  (j/).  The  Court  of  Queen's  Bench 
will  inquire  into  the  validity  of  an  order  of  justices,  before 
compelling  them,  under  this  section,  to  issue  a  distress 
warrant  to  enforce  it,  and  will  refuse  a  rule  for  that  pur- 
pose, if  the  order  appear  to  be  invalid  (z). 

Bv  sect.  6,  where  a  warrant  of  distress  or  commitment  After  convic- 

,     ,  ,  ...  -,          tion  confirmed 

shall  be  granted  by  a  justice  upon  any  conviction  or  order,  on  app^  no 
which  either  before  or  after  the  granting  of  the  warrant  action  for  any- 

/*  i  i     n  i_      tning  done  on 

shall  have  been  confirmed  upon  appeal,  no  action  shall  be  warrant  upon 
brought  against  such  justice  for  anything  done  under  the  ^j^^ 
warrant  by  reason  of  any  defect  in  the  conviction  or  order. 

By  sect.  7,  whenever  by  this  act  it  is  enacted  that  no  If  action 
action  shall  be  brought  imder  particular  circumstances,  if  prohibited  by* 
such  action  be  brought,  a  judge  upon  application  of  the  n  &  12  Viet, 
defendant,  and  upon  an  affidavit  of  facts,  may  set  aside  the  Ings  ulay  bTse't 
proceedings  with  or  without  costs  (a).  aside. 

By  sect.  12,  if  at  the  trial  of  any  action  against  a  justice  In  what  case 
for  anything  done  in  the  execution  of  his  office  the  plain-  dicTfbr  de VCr" 
tiff  shall  not  prove  that  the  action  was  brought  within  the  fendant. 
time  limited,  or  that  notice  of  action  was  given  one  calendar 
month  before  the  action  was  commenced,  or  if  he  shall  not 
prove  the  cause  of  action  stated  in  the  notice,  or  that  the 
cause  of  action  arose  in  the  county  or  place  laid  as  venue 
in  the  margin  of  the  declaration,  or  (when  the  plaintiff  sues 
in  the  County  Court)  within  the  district  for  which  such 

suance  of  such  rule,  may  be  liable  to  by  the  justices ;  see  ante,  p.  443. 

an  action,  although  the  justices  are          (y)  R.  v.  Aston,  1  L.  M.  Sc  P.  491, 

protected  ;  Freeman  v.  Read,  4  B.  &  S.  ante,  p.  67;  R  v.  //.  Bristol,  18  Jur. 

171 ;  32  L.  J.,  M.  C.226.  By  20  &  21  426,  n. ;  In  re  Clee  and  Osborne,  21 

Viet.  c.  43,  s.  9,  no  action  or  other  pro-  L.  J.,  M.  C.  112. 

ceeding  shall  be  commenced  against          {:)  R.  v.  Collins  and  another,  Id. 

justices  after  the  decision  of  a  stipe-  73  ;   16  Jur.  422,  S.  C.  ;  R.  v.  Browne, 

rior  Court,  on  a  case  stated  by  them  13  Q.  B.  654. 

under  the   Act,    by   reason    of   any  (a)  Sects.  8,  9,  10,  11  and  13  will 

defect   in   the    order  or   conviction  be  found,  post,  pp.  466,  468,  469, 

affirmed  by  the  Court,  and  enfoiced  478. 
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Court  is  holden,  the  plaintiff  shall  be  nonsuit,  or  the  jury 
shall  give  a  verdict  for  the  defendant  (/). 

Action  for  Where  upon  a  proceeding  on  the  game  laws  in  Scotland, 

after  the  defendant  had  admitted  that  the  case  was  made 
out  against  him,  and  had  appealed  to  the  leniency  of  the 
Court  for  a  mitigation  of  the  penalty,  on  the  ground  of  his 
supporting  his  aged  father  and  mother  by  his  labour, — 
two  of  the  justices  asserted  "  that  he  was  a  thief,  and  had 
been  known  to  steal  bee-hives  and  leather ; "  it  was  held  by 
the  House  of  Lords,  that  the  justices  were  responsible  in 
an  action  for  these  words,  if  malice  was  clearly  made  out 
against  them ;  the  privilege  of  exemption  from  an  action 
for  words  uttered  in  the  discharge  of  official  duties  being 
confined  only  to  members  of  parliament  and  judges  of  the 
superior  Courts  ( <?). 

Not  to  be  sued       By  11  &  12  Viet.  c.  44,  s.  10,  no  action  shall  be  brought 

in  County  .  ~  „  .  .        .       „ 

Court  if  he  ob.  m  an7  County  Court  against  a  justice  for  anything  done  by 
ject  thereto.       h[m  {u  the  execution  of  his  office,  if  he  object  thereto,  and 
if,  within  six  days  after  being  served  with  a  summons  in 
any  such  action,  he,  or  his  attorney  or  agent,  give  a  written 
notice  to  the  plaintiff,  that  he  objects  to  being  sued  in 
such  County  Court  for  such  cause  of  action,  all  proceed- 
ings afterwards  had  in  such  County  Court  in  the  action 
shall  be  null  and  void  (A).     It  may  also  be  added,  that  by 
When  not         1  &  2  Viet.  c.  74,  s.  5,  no  action  or  prosecution  lies  against 
kpectof  war-      justices  issuing  a  warrant  under  that  act  for  delivering  up 
rant  for  pos-      the  possession  of  tenements  after  due  determination  of  the 

session  of  tene-  .  „  .11 

ments.  tenancy,  nor  against   any  officer  by  whom  it  has  been 

executed,  by  reason  that  the  person  on  whose  application 
it  was  granted  had  not  lawful  right  to  the  possession  of 
the  premises  (z). 

(/)  See  post,  p.  466,  as  to  limita-  ment.     Kendlllon  v.  Maltlnj,  2  Moo. 

tion  of  action,  notice  of  action  and  &  Rob.  438. 

venue.  (/*)  See  Kirby  v.  Simpson,  lOExch. 

(g)  Allardice  v.  Robertson,  1  Dow,  358. 

495.      But   an  action   will   not   lie  (i)  See  Jones  v.  Chapman,  14  M.  81 

against  a  magistrate  for  words  spoken  W.  124. 
of  a  witness,  in  pronouncing  judg- 
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1.  By  the  statute  21  Jac.  1,  c.  12,  s.  5,  actions  against  Inwhatcounty. 
magistrates,  for  any  thing  done  in  the  execution  of  their 

office,  could  only  be  brought  in  the  county  in  which  the 
fact  complained  of  was  done.  This  act  is  now  repealed,  so 
far  as  it  relates  to  this  subject  (A) ;  but  by  s.  10  of  11  &  12 
Viet.  c.  44,  in  every  such  action  the  venue  shall  be  laid  in 
the  county  where  the  act  complained  of  was  committed  (/) ; 
or  in  action  in  the  County  Court,  the  action  must  be 
brought  in  the  Court  within  the  district  of  which  the  act 
complained  of  was  committed. 

2.  There  are  other  provisions  made  by  the  legislature  for  Limitation  as 
the  security  of  magistrates  in  the  execution  of  their  duty,  t( 
among  which  is  the  limitation  of  time  within  which  actions 

can  be  brought  against  them. 

By  11  &  12  Viet.  c.  44,  s.  8,  no  action  shall  be  brought 
against  any  justice  for  any  thing  done  by  him  in  the  execu- 
tion of  his  office,  unless  such  action  be  commenced  within 
six  calendar  months  next  after  the  act  complained  of  shall 
have  been  committed  (n). 

Upon  a  similar  clause  it  had  been  held,  that  the  justice 


(*)  11  &  12  Viet.  c.  44,8.17. 

(I)  And  see  24  &  2-5  Viet.  c. 
96,  s.  113,  and  c.  97,  s.  71.  In 
such  case,  since  the  division  of  the 
county  of  Lancaster  by  stat.  3  & 
4  Will.  4,  c.  71,  s.  4,  the  venue 
should  be  laid  in  "  the  northern" 
or  "  southern  division "  of  the 
county,  according  to  the  division 
in  which  the  cause  of  action  arose; 
Atkinson  v.  Hornby,  2  C.  &  K. 
335. 

(n)  A  similar  provision  was  con- 
tained in  24  Geo.  2,  c.  44,  s.  8,  now 

P. 


partially  repealed  by  s.  17  of  11  & 
12  Viet.  c.  44;  and  see  24  &  25 
Viet.  c.  96,  s.  113,  and  c.  97,  s.  71. 
As  to  the  meaning  of  the  words 
"  act  complained  of,"  see  Haylock  v. 
Sparke,  1  El.  &  Bl.  471 ;  22  L.  J., 
M.  C.  71  ;  ante,  pp.  55,  361.  Provi- 
sion is  also  made  for  protecting  ma- 
gistrates and  constables  under  the 
Metropolitan  Police  Acts;  see  10 
Geo.  4,  c.  44,  s.  41 ;  2  &  3  Viet, 
c.  71,  ss.  52,  53  ;  see  Breese  v.  Jer- 
dein,  4  Q.  B.  585. 

H  H 
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was  answerable  for  such  part  of  an  imprisonment  under  his 
warrant  as  was  within  six  calendar  months  of  the  com- 
mencement of  the  action,  though  the  commitment  was 
beyond  that  time  (o). 

In  computing  the  six  months,  in  an  action  against  a 
justice  for  false  imprisonment,  where  the  imprisonment 
expired  on  the  14th  December,  and  the  writ  was  sued  out 
on  the  14th  June  following,  it  was  held,  that  the  former 
day  was  to  be  excluded,  and  that  the  action  was  therefore 
brought  in  time  ( p). 

Under  53  Geo.  3,  c.  127,  s.  12,  which  requires  the 
action  for  anything  done  in  pursuance  of  it  to  be  brought 
within  three  calendar  months  after  the  fact  committed,  it 
was  held,  that  an  action  for  taking  and  selling  plaintiff's 
goods  under  a  warrant  of  distress  for  arrears  of  church- 
rate,  might  be  brought  within  three  calendar  months  of 
the  sale(f/))  Parke,  B.,  there  said,  "the  statute  directs 
the  arrears  to  be  levied  by  distress  and  sale,  and  the  { fact 
committed'  under  colour  or  in  pursuance  of  the  statute, 
is  not  merely  the  seizure,  but  the  sale  also.  The  seizure 
of  the  goods  is  made  not  absolutely,  but  with  a  view  to 
their  detention  only  until  the  amount  should  be  paid,  and 
their  subsequent  sale  if  it  should  not ;  and  the  seizure, 
when  the  sale  has  taken  place,  is  but  part  of  the  entire 
act  complained  of,  and  which  forms  the  real  grievance  to 
the  plaintiff:  and,  in  this  circumstance,  distinguishes  the 
present  case  from  those  of  Godin  v.  Ferris  (2  H.  Bl. 
14) ;  Saunders  v.  Saunders  (2  East,  254) ;  and  Crook  v. 
M'Tavish  (1  Bing.  167) ;  in  all  which  the  seizure  was  for 
a  forfeiture,  and  was  in  its  nature  absolute,  and  must  be 

(o)  Massey  \.Johnson,  12  East,  75,  603;  4  Man.  &  Ry.  295;  2   Man. 

76  ;  Bull,  N.  P.  24,  on  24  Geo.  2.  c.  &  Ry.  Mag.  Ca.  301,  and  see  ante, 

44,  s.  8,  ante,  p.  55,  n.  (ft).    See  Eg-  p.  55  ;  Collins  v.  Rose,  5  M.  &  W. 

gington  V.  The  Mayor,  fyc.,  of  Lich-  194. 

field,  5  El.  &  Bl.  100  ;  1  Jur.  (N.  S.)          (?)  Collins  v.  Rose,  supra  ;  and  see 

908;    24   L.  J.,    Q.  B.  360,  S.   C.,  Pease  v.  Chat/tor,  3    B.  &  S.  620; 

and  cases  there  cited.  32  L.  J.,  M.  C.  121. 

(p)  Hardy  v.   Ryle,  9    B.    &    C. 
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considered  "as  intended  to  deprive  the  plaintiff  of  his  pro- 
perty immediately." 

The  suing  out  of  the  writ  is  the  commencement  of  the 
action.  But  where  a  writ  had  been  sued  out  in  time,  but 
not  served  or  returned,  an  alias  writ  out  of  time  could 
not,  it  was  held,  be  connected  with  the  first  by  con- 
tinuance, so  as  to  support  the  action  (r).  Unless  the 
record  shows  that  the  action  was  brought  in  proper 
time,  the  plaintiff  must  produce  the  writ  of  summons  in 
evidence  (s). 

3.  For  the  further  security  of  justices,  it  is  provided  Notice  of  ac- 
by  11  &  12  Viet.  c.  44,  s.  9*,  "That  no  action  shall  be  tion> 
commenced  against  any  such  justice  (t)  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended 
action  shall  have  been  delivered  to  him,  or  left  for  him  at 
his  usual  place  of  abode,  by  the  party  intending  to  com- 
mence such  action,  or  by  his  attorney  or  agent,  in  which 
said  notice  the  cause  of  action,  and  the  Court  in  which 
the  same  is  intended  to  be  brought  (u),  shall  be  clearly 
and  explicitly  stated ;  and  upon  the  back  thereof  shall  be 
indorsed  the  name  and  place  of  abode  of  the  party  so 
intending  to  sue,  and  also  the  name  and  place  of  abode  or 
of  business  of  the  said  attorney  or  agent,  if  such  notice 
have  been  served  by  such  attorney  or  agent  (ar). 

By  section  12,  this  notice  must  be  proved  on  the  trial; 
and,  in  default  of  proof,  the  plaintiff  shah1  be  nonsuit,  or 
the  jury  shah1  give  a  verdict  for  the  defendant. 

(r}   Weston  v.  Foamier,  14  East,  execution   of   his   office ;    Kirby   v. 

492  ;  see  Mayhew  v.  Locke,  2  Marsh.  Simpson,  10  Exch.  358. 

377  ;  7  Taunt.  63.     A  renewed  writ  («)  See  Tidd's  Prac.,  9th  edition, 

is  substituted  for  the  alias  writ  by  30  ;  2   Chilly's  Statutes  by  Welsby 

15  &  16  Viet.  c.  76,  ss.  10,  11.  &  Beavan,p.  713,  n.  (e);  R,v.  Biggs, 

(s)  Johnson  v.  Smith,  2  Burr.  964;  3  P.  Wms.  419. 

Cox  v.  Painter,  6  A.  &  E.  491.    The  (x)  This  is  the  same  in  substance 

Nisi  Prius  record  specifies  the  date  as  the  provisions  in  the  partially  re- 

of  the   issuing   of  the   writ.     Reg.  pealed  act,  24  Geo.  2,  c.  44 ;  see  also 

Gen.  Hil.  T.  1853,  sched.  1  and  2.  24  &  25  Viet.  c.  96,  s,  113,  and  c.  97, 

(f)  I.  e.,  any  justice  of  the  peace  s.  71. 
for  anything   done  by  him   in   the 

H  H  2 
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And  by  section  11,  the  justice,  at  any  time  after  such 
notice  given,  and  before  the  commencement  of  the  action, 
may  tender  amends  to  the  party  complaining,  or  his 
attorney  or  agent,  and  the  justice  also  at  any  time  before 
issue  joined,  if  he  has  not  made  such  tender,  or  in  addi- 
tion to  such  tender,  may  pay  money  into  Court,  which 
tender  and  payment  of  money  into  Court,  or  either  of 
them,  may  afterwards  be  given  in  evidence  by  the  de- 
fendant at  the  trial  under  the  general  issue  (y~) ;  if  the  jury 
at  the  trial  shah1  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  damages  beyond  the  sum  so  tendered  or  paid 
into  Court,  or  beyond  the  sums  so  tendered  and  paid  into 
Court,  they  shall  give  a  verdict  for  the  defendant,  and  the 
plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuit,  and 
the  sum  of  money,  if  any,  so  paid  into  Court,  or  so  much 
as  shall  be  sufficient  to  satisfy  the  defendant's  costs,  shall 
thereupon  be  paid  out  to  him,  and  the  residue,  if  any, 
shall  be  paid  to  the  plaintiff.  If,  where  money  is  so  paid 
into  Court,  the  plaintiff  elect  to  accept  the  same  in  satis- 
faction, he  may  obtain  from  any  judge  of  the  Court  in 
which  the  action  is  brought  an  order  for  the  money  to  be 
paid  out  to  him,  and  the  defendant  shall  pay  him  his 
costs,  to  be  taxed,  and  thereupon  the  action  shall  be 
determined,  and  the  order  shall  be  a  bar  to  any  other 
action  for  the  same  cause.  The  sum  tendered  need  not 
be  paid  into  Court,  and,  therefore,  unless  the  plaintiff 
accepts  it  at  the  time  of  tender  (which  he  may  do,  and 
go  for  more),  he  may  lose  the  sum  tendered  altogether  (z). 

By  the  same  section,  the  justice  is  allowed  to  pay  money 


(y)  See  Thompson  v.  Jackson,  1  M. 
&  S.  246,  n.;  Cave  v.  Mountain,  Id. 
257,  n. ;  see  24  &  25  Viet.  c.  96, 
s.  113,  and  c.  97,  s.  71.  And  where 
payment  of  money  into  Court  was 
pleaded  specially,  justices  were  not 
bound  to  state  the  character  in  which 
they  made  the  payment;  Aston  v. 
Perkes  and  another,  15  M.  &  W.  385  ; 


and  see  Jones  v.  Gooday,  9  Id.  736  ; 
Thompson  v.  Sheppard,  24  L.  J.,  Q. 
B.  5.  As  to  paying  the  money  into 
Court  after  issue  joined,  see  Nestor 
v.  Newcome,  3  B.  &  C.  159  ;  Devayiiet 
v.  Boys,  7  Taunt.  33  ;  Casbourn  v. 
Ball,  2  Bl.  R.  859. 

(?)  Jones  v.  Gooday,  9  M.  &  W. 
736. 
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into  Court,  if  he  has  neglected  to  tender  amends,  or  has 
tendered  insufficient. 

The  month  is  to  be  calculated  exclusively  both  of  the  Time  of 
day  of  the  notice,  and  of  the  day  of  commencing  the  reckon'ed. 
action  (a) ;  if  given  on  the  twenty-eighth  of  a  month,  the 
action  may  be   commenced  on  the  twenty-ninth  of  the 
following   one,  whatever   the   length    of  the    preceding 
month  (b).     The  notice  may  be  given  before  the  quashing 
of  the  order,  the  act  done  being  the  cause  of  action ; 
although  the  action  itself  cannot  be  brought  until  after 
the  order  is  quashed  (c). 

Wherever  the  act  complained  of  is  one  which  has  been  When  neces- 
done  by  a  magistrate,  intending  to  act  as  such,  however  sary> 
mistaken,  upon  a  subject-matter  within  his  jurisdiction,  he 
is  entitled  to  a  notice  under  this  act  (c).     And  although 
the  subject-matter  of  complaint  may  arise  out  of  the  local 
jurisdiction  of  the  justice,  yet  if  he  has  authority  over  the 
subject-matter,  he  is  still  entitled  to  notice  (d). 

The  same  doctrine  was  also  laid  down  in  the  following 
case  of  a  person  convicted  of  riding  on  the  shafts  of  his 
cart  on  the  king's  highway.  It  appeared,  that  at  the 
time  the  man  was  on  the  shafts,  his  cart  was  standing 
still,  and  consequently  the  case  was  not  within  the 
statute,  inasmuch  as  the  cart  was  not  in  motion ;  but  he 
was  nevertheless  convicted  by  the  justice  ;  and  the  ques- 
tion was,  whether  the  justice  was  entitled  to  notice  of 
action.  The  Court  said,  it  was  immaterial  whether  the 
justice  had  a  right,  or  not,  to  act  in  the  way  complained 

(a)   Young   v.    Higgon,    8    Dowl.  to  be  by  two,  it  was  held,  that  he  was 

212;  6  M.  &  W.  49,  S.  C.\  ante,  p.  entitled  to  notice  within  the  24Geo.  2, 

52.  c.  44 ;  Weller  v.  Take,  9  East,  364. 

(6)  Freeman  v.   Read,  4  B.  &   S.  In    Styles   v.    Cox,    Vaughan,    111, 

174  ;  32  L.  J.,  M.  C.  226.  justices  and  officers  of  peace,  how- 

(c)  Haylockv.  Sparke,  1  El.  &  Bl.  ever  wrong,  were  held  to  be  within 

471 ;  22  L.  J.,  M.  C.  67.  the  privilege  of  21  Jac.  1,  c.  12. 

(c)  In  an  action  against  a  justice  (d)  Preslidgev.  Woodman,  1  B.  & 

for    committing    the    mother    of   a  C.  13  ;  2  D.  &  R.  43 ;   1  D.  &  R, 

bastard  child  by  his  single  warrant,  Mag.  Ca.  502. 
the  statute  18  Eliz.  c.  3,  requiring  it 
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of;  for  if  he  had  a  right  to  act  at  all,  he  was  clearly 
entitled  to  notice  (e). 

And  notwithstanding  the  privilege  of  a  justice  of  the 
peace  cannot  be  claimed,  where  the  act  is  altogether  alio 
intuitu,  yet,  if  it  be  upon  a  matter  within  the  general 
jurisdiction  of  justices  of  the  peace,  one,  who  is  in  fact 
such,  will  be  presumed  to  have  acted  in  that  character,  so 
as  to  entitle  him  to  the  privileges  of  the  statute.  Thus,  a 
lord  of  a  manor,  who  was  also  a  justice  of  peace,  was  held 
to  be  entitled  to  notice,  previous  to  an  action  brought 
against  him  for  taking  a  gun  in  the  house  of  an  un- 
qualified person  ;  for  it  was  intended,  that  he  acted  as  a 
justice  of  the  peace,  according  to  the  powers  given  by  the 
act,  then  in  force,  of  5  Ann.  c.  14(/). 

The  law  then,  as  to  the  right  to  notice  of  action,  seems 
to  depend  on  these  two  points  :  first,  whether  the  magis- 
trate has  jurisdiction  over  the  subject  matter  ;  and, 
secondly,  whether  he  was  bond  fide  acting  as  a  magistrate 
at  the  time  he  did  the  act  complained  of;  and  this  last 
question  is  a  proper  one  for  the  consideration  of  the 


Thus,  where  a  magistrate,  after  a  disturbance  on  the 
liberation  of  a  prisoner,  had  seized  the  plaintiff  by  the 
collar,  and  detained  him  until  a  constable  came  up,  who 
told  the  magistrate  that  the  plaintiff  was  not  one  of  the 
persons  engaged  in  the  riot,  —  which  was,  in  fact,  then 
taking  place  at  some  distance,  but  there  was  no  dis- 


(e)  Bird  v.  Constable,  2  D.  &  R.  in  the  report  of  the  case  itself,  appear 

45,  n.  (a)  S.  C.  by  the  name  of  Bird  to    have    been    in    any   way   raised 

v.  Ganston,  2  Chitt.  459.     In  a  case  either  in  the  argument  of  the  coun- 

where  two  parties  were  jointly  con-  sel,  or   the    judgments  pronounced 

victed    before    two    justices    of    an  from  the  bench ;  Morgan  v.  Brown, 

assault,  and  a  joint  fine  imposed  on  6  Nev.  &  M.  57  ;  and  it  is  omitted  in 

them,  and   the   conviction   for   this  another  report  of  the  same  case,  see 

cause  held  bad  in  substance,  the  re-  4  A.  &  E.  515. 

porters  in  their  marginal  note  add,  (/)  Briggs  v.  Evelyn,  2  H.   Bl. 

that  the  justices  were  not  entitled  to  114. 

the  protection  of  the  24  Geo.  2,  c.  44,  (g)  Cox  v.  Reid,  1 3  Q.  B.  558  ;  see 

in  an  action  of  trespass  for  levying  per  Parke,  B.,  Kirby  v.  Simpson,  10 

the  amount ;  but  this  point  does  not,  Exch.  358. 
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turbance  near  the  spot, — it  was  held,  that  it  was  a  ques- 
tion for  the  jury,  whether  the  defendant  was  acting  bond 
fide  as  a  magistrate,  or  not;  and  if  not,  he  was  not 
entitled  to  notice  of  action  (A). 

But  it  is  not  because  a  justice  may  have  no  defence  to 
the  action,  that  he  is  not  entitled  to  notice.  For  where 
a  magistrate  seized  the  plaintiff's  goods,  alleging  at  the 
time  that  they  were  stolen,  and  it  was  found  that  he  acted 
bond  fide  under  that  impression,  and  believed  that  he  was 
acting  in  the  execution  of  his  duty :  it  was  held,  that  he 
was  entitled  to  notice  of  action,  although  the  jury  found 
that  he  had  no  reasonable  ground  to  suppose  the  property 
had  been  stolen  (i). 

The  object  of  the  statute,  however,  is  to  protect  justices 
accidentally  committing  an  error  in  the  discharge  of  their 
duties,  and  not  where  the  thing  is  done  for  their  own  per- 
sonal benefit.  Therefore,  where  the  mayor  of  an  ancient 
borough,  being  also  a  justice  of  the  peace,  took  a  fee  of 
four  shillings  from  a  publican  resident  within  the  borough 
for  renewing  his  licence  ;  although  it  appeared  that,  for 
sixty-five  years,  a  similar  fee  had  been  uniformly  received 
by  the  mayor  for  the  time  being  from  every  publican 
within  the  borough  applying  to  have  his  licence :  it  was 
held  that  such  fee  was  illegal,  and  might  be  recovered 
back  in  assumpsit  for  money  had  and  received,  without 
notice  of  action ;  for  the  fee,  being  taken  by  the  mayor 
for  his  own  personal  benefit,  could  not  be  considered  as 
being  done  in  the  execution  of  his  office,  for  this  was 
confined  to  the  granting  of  the  licence  (Tt). 

And  where  the  defendant  has  no  legal  authority  to  act 
as  a  justice  of  the  peace,  he  is,  of  course,  not  entitled  to 
notice  of  action.  By  the  charter  of  a  borough,  the  alder- 
men had  power  and  authority  to  execute  by  themselves, 

(ft)  James  v.  Sounders,  10  Bing.  (A-)  Morgan  v.  Palmer,  2  B.  &  C. 
429 ;  4  Moo.  &  S.  316.  729 ;  4  D.  &  R.  433  ;  2  D.  &  R. 

(i)    Wedge  v.  Berkeley,  1   Nev.  &      Mag.  Ca.  232. 
P.  665;  post  p.  472. 
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or,  in  their  absence,  by  their  deputies,  the  office  of  alder- 
men ;  and  by  a  clause  in  the  charter,  the  aldermen  for 
the  time  being  were  constituted,  while  they  remained  in 
office,  keepers  and  justices  of  the  peace  in  the  borough. 
The  defendant  had  been  appointed  deputy  to  one  of  the 
aldermen ;  and  it  was  contended,  that  under  this  appoint- 
ment he  had  power  and  authority  to  act  not  only  as  an 
alderman,  but  as  a  justice  of  the  peace,  and  was  there- 
fore entitled  to  notice  of  action  under  the  statute.  But 
it  was  held,  that  although  an  alderman  might  appoint  a 
deputy  alderman,  he  could  not  appoint  a  deputy  justice ; 
and  that  the  defendant,  therefore,  was  not  entitled  to 
notice  (I). 

With  regard  to  these  statutory  protections  in  general, 
it  may  be  remarked,  that  they  suppose  an  illegality,  as 
otherwise  no  protection  would  be  needed  (m).  They  are 
meant  for  the  protection  of  honest  persons,  who  bond  fide 
mean  to  discharge  their  duty(w),  and  these  provisions 
should  be  construed  liberally,  in  conformity  with  this 
object  (o). 

The  reasonableness  of  the  belief  is  properly  taken  into 
consideration  in  determining  whether  there  was  a  bond 

(0  Jones  v.  Williams,  3  B.  &  C.  11  &  12  Viet.  c.  44,  s.  9,  in  an 

762  ;  5  D.  &  R.  654 ;  2  D.  &  R.  action  on  the  first  count  of  that 

Mag.  Ca.  537.  See  per  Parke,  B.,  statute,  alleging  malice  and  the  ab- 

Hughes  v.  Buckland,  15  M.  &  W.  sence  of  reasonable  and  probable 

356  ;  Bush  v.  Green,  4  Bing.,  N.  C.  cause,  but  founded  upon  an  act  done 

41 ;  Lidster  v.  Borrow,  9  A.  &  E.  by  him  as  a  magistrate,  Parke,  B., 

654.  saying,  "the  plaintiff  in  this  action 

(m)  Hazeldine  v.  Grove,  3  Q.  B.  proceeds  against  the  defendant  solely 

997,  1006  ;  Barnelt  v.  Cox,  9  Q.  B.  in  his  character  as  a  magistrate,  and 

617 ;  Read  v.  Coker,  13  C.  B.  850  ;  a  notice  of  action  is  required  by  the 

22  L.  J.,  C.  P.  201,  S.  C.  statute,  that  the  magistrate  may  have 

(»)  Per  Parke,  B.  in  Jones  v.  the  opportunity  of  tendering  amends. 

Gooday,  9  M.  &  W.  743,  or  as  Mr.  I  may  add  that  these  observations 

Baron  Alderson  said  in  another  case,  apply  only  to  this  statute  (11  &  12 

"  The  object  of  the  Act  of  Parlia-  Viet.  c.  44)  and  not  to  those  cases 

ment  is  to  protect  honest  igno-  which  may  arise  under  various  acts 

ranee;"  Horn  v.  Thornborough,  18  L.  of  Parliament  affording  protection 

J.,  Exch.  351  ;  3  Exch.  846,  S.  C.  to  persons  who  act  under  a  bona  fide 

In  Kirby  \.  Simpson,  10  Exch.  358,  belief  that  they  are  acting  under  the 

it  was  held,  that  a  magistrate  acting  provisions  of  the  particular  act,  which 

in  the  execution  of  his  office  was  is  supposed  to  give  them  authority." 

entitled  to  notice  of  action  under  (o)  Smith  v.  Hopper,  9  Q.  B.  1005. 


NOTICE  OF  ACTION. 


473 


fide  belief  of  acting  in  pursuance  of  authority ;  but  other- 
wise it  is  immaterial,  the  real  question  being,  did  the 
defendant  honestly  intend  to  put  the  law  in  force,  and 
really  believe  that  the  plaintiff  had  committed  the  offence 
imputed  to  him,  although  there  was  no  reasonable  cause 
for  such  belief  (/?).  The  question  has  been  thus  suc- 
cinctly stated — Did  the  defendant  honestly  believe  in  the 
existence  of  such  a  state  of  facts  as  would,  if  it  had 
existed,  have  afforded  a  justification  ?  (q) 

In  order  to  entitle  a  party  to  notice  of  action,  it  is 
not  necessary  that  he  should,  at  the  time  of  acting,  be 
cognizant  of  the  statute  giving  him  the  privilege  (r).  It 
is  for  the  judge  to  decide  whether  a  notice  of  action  is 
necessary  (s). 

The  question  of  bona  fides  is,  it  seems,  for  the  jury  (<), 


(p)  Hermann  v.  Seneschal,  32  L. 
J.,  M.  C.  43;  Wedge  v.  Berkeley,  1 
Nev.  &  P.  665. 

(q)  Hermann  v.  Seneschal,  supra, 
and  Robert*  v.  Orchard,  33  L.  J., 
Exch.  65  (Excli.,  Ch.) ;  see  also 
Hazeldine  v.  Grove,  3  Q.  P.  1007; 
Smith  v.  Hopper,  9  Q.  B.  1005; 
Thomas  v.  Stephensan,  2  E.  &  B.  108  ; 
Atnoid  v.  Hamel,  9  Exch.  405  ;  and 
as  to  the  construction  put  upon  the 
words  "  in  pursuance,"  or  "  in  exe- 
cution of  the  act;"  or ''found  commit- 
ting an  offence,"  Read  v.  Coker,  13  C. 
B.  850  ;  Horley  v.  Rogers,  2  E1.&  El. 
(J74;  29  L.  J.,  M.  C.  140;  24  &  25 
Viet.  c.  96,  ss.  103, 11 3,  and  c.  97,  ss. 
61,71;  ante,  p.  90,  and  post,  p.  494; 
1  Chit.  Stats,  by  Welsby,  261,  n. ; 
Davis  v.  Curling,  8  Q.  B.  286  ;  Read 
v.  Coker,  13  C.  B.  850;  Booth  v. 
CKte,  10  C.  B.  827 ;  Kent  v.  The 
Great  Western  Railway  Company,  3 
Id.  714  ;  Bartholomew  v.  Carter,  4 
M.  &  G.  612;  Norris  v.  Smith,  10 
A.  &  E.  188;  Shatwell  v.  Hall,  2 
Dowl.  (N.  S.)  567;  10  M.  &  W., 
S.  C. ;  Kine  v.  Ever  shed,  10  Q.  B. 
143. 

(r)  Read  v.  Coker,  13  C.  B.  850. 

(s)  Kirby  v.  Simpson,  10  Exch. 
358. 

(0  Cox  v.  Reid,   13   Q.   B.   558  ; 


Panton  v.  Williams,  2  Q.  B.  169; 
Smith  v.  Hopper,  9  Id.  1009;  but  see 
Kirby  v.  Simpson,  10  Exch.  358  ;  23 
L.  J,  M.  C.  165,  &  C.;  Arnold 
v.  Hamel,  9  Exch.  404.  and  1  Taylor, 
Ev.,  p.  52,  s.  32  (4th  ed.)  Asto&ona 
fides  in  the  owner  of  property  under 
the  Malicious  Trespass  Act,  7  &  8 
Geo.  4,  c.  30  (now  repealed  by  24  Su 
2-3  Viet.  c.  95,  but  re-enacted  in  this 
respect  by  s^ct.  71  of  24  &  25  Viet, 
c.  97),  entitling  him  to  notice  of  ac- 
tion, see  Horn  v.  Thornborough,  3 
Exch.  846  ;  Parrington  v.  Moore,  2 
Id.  223  ;  Huii1.es  \.~Buckland,  15  M. 
\  W.  346  ;  Reedv.  Con-meadow,  6  A. 
&  E.  661  ;  Wedge  v.  Berkeley,  Id. 
663  ;  Cann  v.  Clipper/on,  10  Id.  582  ; 
Riiddv.  Scott,  2  Sc.  N.  R.  631  ;  Kine 
v.  Evershed,  10Q.  B.  143.  Bona  fide*, 
although  entitling  to  protection,  does 
not  of  itself  amount  to  a  defence, 
unless  expressly  so  declared  by  sta- 
tute ;  see  Stamp  v.  Sweetland.  8  Q. 
B.  13  ;  Prickelt  v.  Gralrex,  Id.  1020 ; 
Thomas  v.  Stephenson,  2  El.  &  Bl. 
108;  11  &  12  Viet.  c.  44,  s.  2. 
Qutfre,  whether,  having  reference  to 
the  words.  "  anything  done  in  execu- 
tion of  the  act,"  notice  of  action  is 
required  for  nonfeasance,  as  well  as 
for  misfeasance  ?  Jodie  v.  Taylor, 
1  Exch.  58. 
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although  it  is  often  submitted  to  the  judge  as  a  ground  of 
nonsuit ;  and  if,  in  such  case,  the  plaintiff  does  not  desire 
the  matter  to  be  submitted  to  the  jury,  he  must  abide  by 
the  decision  of  the  judge,  if  the  Court  think  it  warranted 
by  the  evidence  (?/). 

Form  of  the  The   notice  must   be   precise   in  complying  with  the 

directions  of  the  act  ( #).  The  statute,  it  has  been  de- 
clared, was  made  to  introduce  a  strictness  of  form,  in 
favour  of  magistrates;  it  must,  therefore,  be  observed 
literally,  and  admits  of  no  equivalent  (y). 

The  former  act,  24  Geo.  2,  c.  44,  required  that  the 
notice  should  contain  two  things,  viz.  the  writ  or  process, 
and  the  cause  of  action  (z).  The  statute  now  in  force 
upon  the  subject  (11  &  12  Viet.  c.  44,  s.  9)  requires  the 
cause  of  action,  and  the  Court  in  which  the  action  is  to 
be  brought,  to  be  stated.  In  stating  the  cause  of  action 
it  is  sufficient  to  inform  the  defendant  substantially  of 
the  ground  of  complaint  (a).  If  the  cause  of  action  be 
under  the  first  section  of  11  &  12  Viet.  c.  44,  the  notice 
should  state  that  the  act  was  committed  maliciously,  and 
without  reasonable  and  probable  cause  ( b).  It  should 
specify  the  place  where  the  act  complained  of  was  com- 
mitted (c).  It  has  been  held  sufficient  to  state  the  im- 
prisonment to  have  been  in  "  a  certain  common  gaol  or 
prison  in  the  borough  of  Monmouth "  (d ),  or  "  at  the 
parish  of ,  in  the  borough  of "  (e). 


(«)  Hazeldine  v.  Grove,  3  Q.  B.  (a)  Jones  v.  Bird,   5   B.    &   Aid, 

997,  1006;    Barnett  v.   Cox,   9  Id.  837 ;' 1  D.  &  R.  497. 

617.  (b)  Taylor  v.Nesfield,  3  El.  &  Bl. 

(*)  Per  Lord   Kenyan,  7  T.  R.  724;  23  L.  J.,  M.  C.  169;  18  Jur. 

835.  747,  S.  C.;  Tarrant  v.  Baker,  14  C. 

(y)  Per  curiam,  Taylor  v.  Fenwick,  B.  199. 

cited  7  T.  R.  635.  (c)  Martins  v.    Upcher,  3  Q.   B. 

(z)  7  T.  R.  634 ;  and  see  Robson  662 ;  Breese   v.  Jerdein,  4  Id.  585  ; 

v.  Spearman,  3  B.  &   A.  493;   Gim-  Jacklin  v.  FytcJie,  14  M.  &  W.  381. 

bert  v.  Coyney,  3  D.  &  R.  Mag.  Ca.  (d  )  Prickelt  v.   Gratrex,  8  Q.  B. 

323;  Prickett  v.   Gratrex,   8   Q.   B.  1021. 

1021  ;    Hollingworth    v.    Palmer,    4>  (e)  Leary   v.   Patrick,    15   Q.    B. 

Exch.  267.  266. 
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The  notice,  according  to  the  act  (g ),  must  be  given  by 
the  party  intending  to  commence  the  action,  or  by  his 
attorney  or  agent ;  and  the  name  and  place  of  abode  of 
the  party  intending  to  sue,  and  also  the  name  of  the 
attorney  or  agent,  together  with  his  place  of  abode  or 
business  (where  the  notice  has  been  served  by  an  attorney 
or  agent),  are  required  to  be  indorsed  on  the  notice. 
Under  this  regulation,  it  is  sufficient,  as  regards  the 
attorney,  for  him  to  describe  himself  of  the  town  where 
he  resides,  as  "of  Birmingham'' (A);  or  of  the  place 
where  he  carries  on  his  business,  although  he  resides  else- 
where (i).  The  place,  however,  from  which  the  notice  is 
dated  must  be  so  mentioned  as  to  intimate  that  it  is  the 
place  of  the  attorney's  residence  or  business.  Therefore, 
a  notice  signed  by  the  attorney  in  this  manner,  "given 
under  my  hand  at  Durham,"  was  held  to  be  defective,  in 
not  expressing  sufficiently  that  Durham  was  the  place  of 
the  attorney's  residence,  as  the  statute  requires  (£).  So, 
where  the  attorney  described  himself  in  the  notice,  of  a 
certain  place,  as  "  in  London"  which  was  in  fact  West- 
minster, this  was  deemed  a  fatal  objection  (/).  The  signa- 
ture of  the  attorney  to  the  notice  need  not  set  out  the 
Christian  name  at  length,  the  initial  is  sufficient  (m).  It 
is  no  objection  to  the  notice  that  a  different  person  ap- 
pears to  be  the  attorney  on  the  record  (w),  or  that  it  has 
been  indorsed  by  a  firm,  the  attorney  on  the  record  being 

(g)  Ante,  p.  467.  583  ;  2  Cr.  M.  &  R.  561  ;  4  DowL 

(h)  3  B.  &  P.   551.     In  actions  486,  S.  C. 

against    officers   of   excise,   the   23  (k)  Taylor  v.  Fenteick,  cited  7  T. 

Geo.  3,  c.   70,  s.  30,  required   the  R.  635. 

name   and   place   of  abode   of   the  (/)  6  Esp.  Ca.  138. 

attorney     to     be    specified    in     the  (TO)  James  v.  Swift,  4  B.  &  C.  681 ; 

notice  ;    under    this    act,    a   notice  6  D.  &  R.  625  ;  3  D.  &  R.  Mag.  Ca. 

signed,   "  Downs  and  Cox,  Furnical's  302. 

Inn,    attorneys   for   the    plaintiffs,"  (n)  Roberts    v.    Williams,   supra} 

was  held  to  contain  a  sufficient  de-  and  see  where  notice  was  given  by  a 

signation  of  their  residence ;    Wood  prochein   amy  for   an  infant,    and  a 

v.  Folliott,  3  B.  &  P.  522,  n.  different  one  appeared  on  the  record, 

(i)  Roberts    v.     Williams,   5   Tyr.  De  Gondouin  v.   Lewis,   10  A.  &  E. 

117, 


476  PROCEEDINGS  AGAINST  JUSTICES. 

one  member  of  the  firm  (o) ;  or  that  it  has  been  signed  by 
the  plaintiff,  indorsed  by  the  attorney,  and  served  by  the 
attorney's  clerk  (p~).  The  party  may  be  described  in  the 
notice  as  what  he  really  is,  e.  g.  a  dealer,  although  he  is 
described  in  the  commitment  as  a  labourer  (q).  Where 
it  was  given  on  behalf  of  two  parties,  one  of  whom  Avas 
dead  at  the  time,  it  was  held  to  be  bad  (r). 

As  the  action  is  confined  by  the  statute  to  the  cause  of 
action  contained  in  the  notice,  and  the  action,  by  sect.  8, 
must  be  commenced  within  six  calendar  months  after  the 
act  complained  of,  it  must  necessarily  be  brought  within 
six  months  of  the  notice.  Therefore,  where  the  writ  upon 
which  the  action  was  founded  was  more  than  six  months 
after  the  notice,  the  action  failed,  although  there  had  been 
a  prior  writ  issued  in  time,  but  never  served,  or  returned 
so  as  to  be  capable  of  being  continued,  and  though  there 
had  been  a  continuing  cause  of  action  to  the  time  of 
suing  out  the  second  writ  (s) ;  for,  in  that  case,  the  first 
writ,  which  was  in  time,  would  not  support  the  declara- 
tion,— and  the  subsequent  cause  of  action,  to  which  the 
second  writ  might  apply,  was  not  included  in  the  notice. 
But  where  a  notice  of  the  intended  process  and  cause  of 
action  was  duly  served ;  and  the  plaintiff,  having  issued  a 
writ  of  quo  minus  against  the  justice  only,  in  a  few  days 
abandoned  that  writ,  and  issued  another  against  the  jus- 
tice and  the  constable :  it  was  held,  that  the  notice  was 
sufficient  to  warrant  the  latter  writ  and  the  proceedings 
thereupon  (£). 

The  act  of  2  Geo.  3,  c.  28  (the  Bum-boat  Act),  which 
gives  protection  to  justices  in  cases  of  actions  brought  on 
account  of  anything  done  by  them  in  pursuance  of  that 

(o)  Hollingworth  v.  Palmer,  4  (r)  Pilkington  v.  Riley,  3  Exch. 

Exch.  267.  739. 

(p)  Morgan  v.  Leach,  10M.&W.  (s)  IPeston  v.  Fournier,  14  East, 

558.  49  J. 

(o)  Mason  v.  Barker,  1  C.  &  K.  (t)  Jones  v.  Simpson,  1  Cr.  &  J. 

100.  174;  1  Tyr.  32. 
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act,  has  been  held  not  to  deprive  them  of  the  right  to  the 
notice  of  action  required  by  the  24  Geo.  2,  c.  44 ;  and 
therefore  the  notice  of  action  on  the  former  statute  was 
required  to  be  conformable  to  the  notice  required  by  the 
last-mentioned  act  («). 

The  reason  of  requiring  notice  of  action  was,  to  give  the 
defendant  an  opportunity  of  tendering  amends,  which  he  is 
enabled  to  do  by  the  eleventh  section  of  the  act  (ar). 

By  the  statute  11  &  12  Viet.  c.  44,  s.  10  (following  in  Pleading 
substance  21  Jac.  1,  c.  12,  s.  5),  in  any  action  against  g 
justices  of  peace,  for  any  matter  done  in  execution  of  their 
office,  they  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.  In  the  margin  of  the  plea,  the  words 
"  by  statute,"  together  with  a  reference  to  the  act  and  a 
statement  that  it  is  a  public  or  a  private  act  (as  the  case 
may  be)  must  be  inserted.  "Where  the  defendant  pleaded 
"  not  guilty  by  statute,"  the  Court,  upon  the  affidavit  of 
the  plaintiff  that  he  could  not  discover  the  statute  under 
which  the  defendant  meant  to  justify,  ordered  that  the 
defendant  should  point  out  the  statute  within  three  days, 
or  that  the  words  "by  statute"  should  be  struck  out  of  the 
margin  of  the  plea  (?/) ;  and  now,  by  Reg.  Gen.  Hil.  T. 
1853  (Pleading),  r.  21,  "in  every  case  in  which  a  de- 
fendant shall  plead  the  general  issue,  intending  to  give  the 
special  matter  in  evidence  by  virtue  of  an  act  of  par- 
liament, he  shall  insert  in  the  margin  of  the  plea  the 
words  '  by  statute,'  together  with  the  year  or  years  of  the 
reign  in  which  the  act  or  acts  of  parliament  upon  which 
he  relies  for  that  purpose  were  passed,  and  also  the 
chapter  and  section  of  each  of  such  acts,  and  shall  specify 
whether  such  acts  are  public  or  otherwise,  otherwise  such 
plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of 
any  act  of  parliament ;  and  such  memorandum  shall  be 

(«")  Rogers  v.   Broderip,  9   D.   &      v.  Spearman,  3  B.  &  Aid.  493. 
R.  194  ;  4  D.  &  R.  Mag.  Ca.  123.  (y)  Coy  v.  Lord  Forester,  8  M.  & 

(x)  Ante,  p.  468  ;  and  see  Robson      W.  312. 
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inserted  in  the  margin  of  the  issue  and  of  the  Nisi  Prius 
record."  In  an  action  of  trespass  against  a  magistrate, 
the  Court  of  Common  Pleas  allowed  the  defendant  to 
amend  his  plea  of  "  not  guilty  by  statute,"  by  inserting 
in  the  margin  statutes  necessary  to  justify  the  trespass 
complained  of,  after  verdict  for  the  defendant  and  a  rule 
nisi  had  been  obtained  to  set  it  aside  (z). 

The  plea  of  tender  of  amends,  under  24  Geo.  2,  c.  44, 
must  have  been  pleaded  specially,  and  was  allowed  to  be 
pleaded,  together  with  the  general  issue  (a) ;  but  now,  as  we 
have  seen,  it  may  be  given  in  evidence  under  the  general 
issue  by  11  &  12  Viet.  c.  44,  s.  9. 


SECT.  3.  —  Of  Evidence,  Damages  and  Costs  in  Actions 
against  Magistrates. 

1.  Evidence 478  |  2.  Damages   480 

3.  Costs 480 

Evidence.  We  have  already  considered  what  is  incumbent  on  the 

plaintiff  to  prove  in  an  action  against  a  magistrate  for 
acts  done  in  the  execution  of  his  office  ( b),  and  how 
far  proof  of  a  subsisting  conviction  protects  the  magis- 
trate (c). 

In  trespass  against  the  mayor  of  a  borough  for  having 
issued  a  warrant  under  5  &  6  Will.  4,  c.  76,  for  the 
levying  of  a  borough  rate,  the  plaintiff,  in  order  to  prove 
the  warrant,  called  as  a  witness  the  high  constable  of  the 
borough,  who  had  been  served  with  a  subpoena  duces 
tecum ;  he  stated  that  he  had  deposited  it  in  his  office,  had 
searched  there,  but  could  not  find  it ;  did  not  know  what 

(z)  Edwards  v.  Hodges,  15  C.  B.  (a)  Ante,  p.  468. 

474  ;  24  L.  J.,  M.  C.  81,  S.  C. ;  see  (b)  Ante,  p.  451. 

also  Mellor  v.  Leather,  1  El.  &  BI.  (c)  Ante,  p.  455.  See  also  Taylor, 

619;    Thomas  v.    Stephens™,   2   Id.  Ev.  (2nd  ed.)  ss.  1203— 1206. 
108  ;  Harvey  v.   Hudson,   20  L.  J., 
Exch.  11. 


OF  EVIDENCE.  479 

had  become  of  it,  and  that  the  town  clerk  had  access  to  his 
office.  It  \vas  held,  that  secondary  evidence  might  there- 
upon be  given  of  the  contents  of  the  wan-ant  (d},  although 
a  notice  to  produce  the  warrant  had  not  been  served  on  the 
defendant,  nor  had  the  town  clerk  been  served  with  a  sub- 
pcena  duces  tecum.  In  an  action  against  a  magistrate  for 
false  imprisonment,  under  a  warrant,  proof  that  the  signa- 
ture to  the  warrant  is  in  the  handwriting  of  the  defendant 
is  prima  facie  evidence  against  him  that  the  warrant  was 
issued  by  him  (e) ;  and  if  the  warrant  be  put  in  evidence 
by  the  plaintiff,  the  defendant  may  use  a  recital  in  it  of 
an  information  on  oath,  in  consequence  of  which  the 
warrant  was  granted  by  him,  as  evidence  of  that  fact, 
although  the  warrant  has  been  quashed  (f}. 

AVhere  the  warrant  recited  a  conviction,  adjudging  the 
defendant  to  pay  a  penalty  and  a  sum  for  costs,  and 
directed  them  to  be  levied  by  distress,  but  the  conviction 
drawn  up  and  given  in  evidence  was  silent  as  to  costs,  and 
there  was  no  evidence  that  in  fact  the  justices  had  adju- 
dicated upon  them,  the  warrant  was  held  to  afford  no 
justification  for  the  seizure  of  the  plaintiff's  goods  or  the 
detainer  of  his  person  (g).  In  an  action  against  a  magis- 
trate and  a  constable,  for  false  imprisonment,  evidence  of 
what  passed  before  the  magistrate  was  held  admissible  as 
pail  of  the  alleged  illegal  transaction,  but  what  was  said 
by  the  constable  before  any  joint  act  proved  was  held  not 
admissible  (h). 

The  commencement  of  the  action  appears  by  the  record, 
or  if  the  date  of  the  writ  be  omitted  in  the  record,  it  may 


(d)  Fernley  v.  Wortttngton,  1  M.          (g)  Leary  v.  Patrick  and  another, 
&  G.  491.  15  Q.  B.  266.     The  acts  were  held 

(e)  Mason  v.  Barker,   1  C.  &  K.  to  be  in  excess  of  jurisdiction  within 
100.  11  &  12  Viet  c.  44,  s.  2.     See  also 

(/)  Haylock  \.  Sparke,  1  E1.&  Bl.  11  &  12  Viet.  c.  43,  s.  18,  and  ante, 

471;  22  L.  J.,  M.  C.  67  ;  17  Jur.  p.  458. 

731,  S.  C.,  and  see  the  cases  there          (h)  Edward*  v.  Farris,  7  C.  &  P. 

cited.  542. 
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be  proved  by  the  production  of  the  original  writ  of  sum- 
mons (z). 

Damages.  Where  a  magistrate  committed  a  person  to  prison,  in 

a  case  in  which  he  had  no  jurisdiction,  he  was  held  by 
Erskine,  J.,  at  Nisi  Prius,  to  be  liable  for  all  the  circum- 
stances that  usually  attend  the  execution  of  a  warrant  of 
commitment,  such  as  the  party  being  handcuffed,  and 
having  his  hair  cut  short  in  the  prison,  but  not  for  violence 
or  excess  on  the  part  of  the  officer  (&). 

By  sect.  13  of  11  &  12  Viet.  c.  44,  in  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and 
shall  prove  the  levying  or  payment  of  a  penalty  or  sum  of 
money  under  any  conviction  or  order  as  parcel  of  his  da- 
mages, or  that  he  was  imprisoned,  and  therefore  seeks  to 
recover  damages,  he  shall  not  recover  the  amount  of  such 
penalty  or  sum  so  levied  or  paid,  or  any  sum  beyond  two- 
pence as  damages  for  such  imprisonment  (I),  or  any  costs, 
if  it  shall  be  proved  that  he  was  actually  guilty  of  the 
offence,  or  liable  by  law  to  pay  the  sum  he  was  so  ordered 
to  pay  and  (with  respect  to  such  imprisonment)  that  he 
had  undergone  no  greater  punishment  than  that  assigned 
by  law  for  the  offence  of  which  he  was  so  convicted. 

Costs.  The  statute  24  Geo.  2,  c.  44,  s.  7,  provided  that  if  the 

plaintiff,  in  such  action  against  a  justice,  should  obtain  a 
verdict,  and  the  judge  should,  in  open  Court,  certify  the 
injury  to  have  been  wilfully  and  maliciously  committed,  he 
should  be  entitled  to  double  costs.  But  double  costs  are 
now  abolished  in  all  cases(m);  and  by  11  &  12  Viet.  c.  44, 


(i)  Cox  v.  Painter,  6  A.  &  E.  491  ; 
Huylock  v.  Sparke,  supra. 

(/r)  Mason  v.  Barker,  1  C.  &  K. 
100  ;  but  see  Cave  v.  Mountain,  1  M. 
&  G.  25,  ante,  p.  454.  The  prin- 
ciple of  constructive  or  actual  know- 
ledge of  consequences  is  applied  to 
the  measure  of  damages  in  actions 
of  contract,  Hadley  v.  Baxendale,  9 
Exch.  341  ;  see  Barton  v.  Bricknell, 
20  L.  J.,  M.  C.  2,  n.  (3) ;  Foxhall  v. 
Burnett,  23  L.  J.,  Q.  B.  7  ;  Pease  v. 


Chaytor,  3  B.  &  S.  620 ;  32  L.  J., 
M.  C.  121,  127,  as  to  recovering  by 
way  of  special  damage  the  costs  of 
quashing  the  conviction.  See  Mason 
v.  Barker  as  to  including  in  damages 
the  amount  of  the  penalty  which  had 
been  paid  by  the  plaintiff*. 

(/)  Qn<sre,  when  the  action  is  for 
seizing  goods  ?  Barton  v.  Bricknell, 
20  L.  J.,  M.  C.2,  n.  (3). 

(m)  5  &  6  Viet.  c.  97,  s.  2. 
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s.  14,  if  the  plaintiff  recover  a  verdict,  or  defendant  allow 
judgment  to  go  by  default,  the  plaintiff  shall  be  entitled  to 
costs  as  if  this  act  had  not  passed ;  or  if  it  be  stated  in 
the  declaration,  or  in  the  summons  and  particulars  in  the 
County  Court,  that  the  act  was  done  maliciously,  and  with- 
out reasonable  and  probable  cause,  the  plaintiff,  if  he  recover 
a  verdict  for  any  damages,  or  if  defendant  let  judgment  go 
by  default,  shall  be  entitled  to  his  full  costs  of  suit,  to  be 
taxed  as  between  attorney  and  client ;  and  the  defendant,  if 
he  obtain  judgment  upon  verdict  or  otherwise,  shall  in  all 
cases  be  entitled  to  his  full  costs  as  between  attorney  and 
client. 

The  statute  24  Geo.  2,  c.  44,  having  by  sect.  6,  enacted, 
that  the  constable  or  officer  executing  the  warrant  should 
not  be  sued  but  in  conjunction  with  the  justice,  provides, 
with  regard  to  the  costs  in  such  joint  action,  that  if  the 
jury  find  a  verdict  for  the  constable, — as  they  are  bound 
to  do,  on  production  of  the  warrant, — and  shall  find  a 
verdict  against  the  justice  ;  in  such  case  the  plaintiff  shall 
recover  his  costs  against  the  justice,  to  be  taxed  in  such 
manner  as  to  include  the  costs  the  plaintiff  is  liable  to  pay 
to  the  defendant,  for  whom  a  verdict  has  been  found. 

The  plaintiff's  right  to  costs  under  the  above  statute  is, 
as  we  have  just  seen,  further  restricted  in  cases  coming 
within  the  13th  section  of  11  &  12  Yict.  c.  44,  which 
enacts,  that  in  those  actions  to  which  it  extends,  the 
plaintiff  shall  not  be  allowed  any  costs  whatever,  if  it  shall 
be  proved  that  he  was  guilty  of  the  offence  of  which  he 
was  convicted,  or  liable  to  pay  the  sum  ordered,  and  did 
not  undergo  any  greater  punishment,  by  way  of  imprison- 
ment, than  that  assigned  by  law  (o). 

(o)  Ante,  p.  480. 


p.  II 
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SECT.  4. — Information  against  a  Magistrate  for  wrongful 
Conviction. 


1.  When  granted    482 

2.  When  moved  for     484 

3.  Costs 485 


4.  Exculpatory  Affidavit    485 

5.  Defendant  appearing  for  Judg- 

ment     486 


When  granted.  If  the  misconduct  of  magistrates,  besides  being  produc- 
tive of  private  injury,  be  such  as  to  call  for  punishment 
upon  public  grounds, — as  where  it  proceeds,  not  from 
error,  but  from  private  interest  or  resentment, — the  Court 
of  Queen's  Bench  will  direct  an  information  to  be  filed  by 
the  officer  of  the  Court  against  the  offender,  upon  a  proper 
application  supported  by  affidavits. 

But  an  information  is  never  granted  for  an  irregularity, 
arising  merely  from  ignorance  or  mistake  (p). 

An  information,  however,  has  been  granted  for  con- 
victing, without  any  previous  summons  (gO,  and  for 
refusing  sufficient  bail,  in  a  bailable  misdemeanor,  on 
account  of  the  personal  character  and  opinions  of  the 
parties  tendered  as  bail  (r). 

And  on  a  motion  for  an  information  (s)  against  a  justice, 
for  not  having  stated  the  defendant's  evidence  in  a  convic- 
tion, when  it  was  necessary  to  do  so, — though  the  Court 
refused  the  rule,  upon  the  ground  that  the  magistrate 
might  have  been  misled  by  the  authority  of  a  former 
decision  upon  a  similar  conviction, — it  at  the  same  time 
expressed  so  strong  an  opinion  upon  its  being  clearly  the 
duty  of  a  magistrate  to  set  out  all  the  evidence  fairly,  as 
to  induce  the  conclusion  that,  but  for  the  ground  of  palli- 
ation, the  information  would  have  been  granted. 


(p)  See  Lord  Mansfield's  judg- 
ment, R.  v.  Cozens,  Doug.  426  ;  and 
R.  v.  Fielding,  2  Burr.  720.  It  will 
not  be  granted  on  behalf  of  a  magis- 
trate, for  unwritten  words  imputing 
to  him  malversation  in  his  office,  if 
the  words  were  not  spoken  at  the 
time  when  he  was  acting,  and  did 
not  tend  to  a  breach  of  the  peace; 


Ex  parte  Duke  of  Marlbornugh,  5  Q. 
B.  955  ;  and  see  R.  v.  Burn,  7  A.  & 
E. 190. 

(.7)  R.  v.  Ellington,  1  Str.  678  ;  see 
the  circumstances  stated,  R.v.  Vena- 
bles,  2  Ld.  Raym.  1405  ;  1  Str.  640; 
see  also  R.  v.  Harwood,  2  Str.  10S8. 

(r)  R.  v.  Badger,  4  Q.  B.  468. 

(s)  R.  v.  Lovet,  7  T.  R.  152. 


CRIMINAL  INFORMATION  483 

The  grounds  upon  which  the  Court  may  think  it  proper 
to  interfere  are  too  indefinite  to  admit  of  any  fixed  rule  ; 
but,  in  general,  it  may  be  stated,  that,  wherever,  the  powers 
vested  in  justices  for  the  summary  execution  of  penal  laws 
are  exerted  from  corrupt  or  personal  motives,  this  mode  of 
punishment  will  be  extended. 

But  an  irregularity,  however  great,  unless  it  partakes  of 
those  motives,  will  not  be  visited  in  this  way.  Thus,  where 
an  information  was  moved  for  against  two  justices  of  the 
peace  and  others,  for  a  misdemeanor,  relating  to  the  con- 
viction of  a  poacher,  the  Court,  upon  consideration  of  the 
circumstances  attending  it,  discharged  the  rule  with  costs 
to  be  paid  to  the  justices,  but  without  costs  to  the  others ; 
and  the  Court  were,  upon  this  occasion,  most  explicit  in 
their  declaration,  "  that,  even  where  a  justice  of  peace  acts 
illegally,  yet,  if  he  has  acted  honestly  and  candidly,  with- 
out oppression,  malice,  revenge,  or  any  bad  view  or  illegal 
intention  whatsoever,  the  Court  will  not  punish  him  by 
this  extraordinary  course  of  an  information,  but  leave  the 
party  complaining  to  the  ordinary  legal  remedy  or  method 
of  prosecution,  by  action,  or  by  indictment"(<).  So  in 
the  case  of  R.  v.  Borron  (u),  which  was  an  application  for 
an  information  against  a  magistrate,  and  refused,  A  bbott, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said,  "  they 
(the  justices)  are,  indeed,  like  every  subject  of  this  king- 
dom, answerable  to  the  law  for  the  faithful  and  upright 
discharge  of  their  trust  and  duties.  But,  whenever  they 
have  been  challenged  upon  this  head,  either  by  way  of 
indictment  or  application  to  this  Court  for  a  criminal  in- 
formation, the  question  has  always  been,  not  whether  the 
act  done  might,  upon  full  and  mature  investigation,  be 
found  strictly  right, — but  from  what  motive  it  had  pro- 

(0  R.  v.  Palmer,  2   Burr.   1162;  Staffordsh.,   1    Chit.   217;  R.  v.  JJ. 

nee  also   1  T.  R.  653,  692  ;  6  Mod.  Lancash.,  1  D.  &  R.  485  ;   1  D.  &  R. 

22S;    2   Ld.   Raym.   1407;    2    Str.  Mag.  Ca.  127;  and  R.  v.  Constable, 

678.  7  D.  &  R.  663  ;  3  D.  &  R.  Mag.  Ca. 

(«)  3  B.  &  Aid.  434;  and  see  R.  488. 
V.    H'illiamson,    Id.   582 ;    R.  v.    JJ. 
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ceeded ;  whether  from  a  dishonest,  oppressive,  or  corrupt 
motive,  under  which  description  fear  and  favour  may  gene- 
rally be  included,  or  from  mistake  or  error.  In  the  former 
case,  alone,  they  have  become  the  objects  of  punishment. 
To  punish  as  a  criminal  any  person,  who,  in  the  gratuitous 
exercise  of  a  public  trust,  may  have  fallen  into  error  or 
mistake,  belongs  only  to  the  despotic  ruler  of  an  enslaved 
people,  and  is  wholly  abhorrent  from  the  jurisprudence  of 
this  kingdom." 

In  cases,  however,  where  the  public  safety  is  at  stake, 
a  magistrate  is  punishable  for  gross  neglect  in  the  perform- 
ance of  his  duties.  Thus,  where  a  justice  is  called  upon 
to  suppress  a  riot,  he  is  required  by  law  to  do  all  he  knows 
to  be  in  his  power,  that  can  reasonably  be  expected  from 
a  man  of  honesty,  and  of  ordinary  prudence,  firmness,  and 
activity,  under  the  circumstances.  Mere  purity  of  inten- 
tion is,  on  such  an  occasion,  no  defence,  if  he  fails  in  his 
duty.  Nor  is  it  a  defence,  that  he  acted  upon  the  best 
professional  advice  that  could  be  obtained  on  legal  and 
military  points,  if  his  conduct  has  been  faulty  in  point  of 
law(.r). 

When  moved         An  information  may  be  moved  for  in  the  second  term 
after  the  cause  of  complaint,  provided  it  be  in  sufficient 

(*)  R.  v.  Pinney,  3  B.  &  Ad.  947.  in  case  of  riot ;  if  he  has  given  the 
But  in  suppressing  a  riot,  he  is  not  queen's  subjects  reasonable  and 
bound  to  head  the  special  constables,  timely  warning  to  come  to  his  assist- 
or  to  arrange  and  marshal  them  ;  ance.  And  where  a  magistrate  ap- 
for  this  is  the  duty  of  the  chief  con-  plied  personally  to  some  of  the  in- 
stable.  Nor,  if  he  calls  upon  sol-  habitants  of  a  city,  called  at  the 
diers  to  suppress  a  riot,  is  he  bound  houses  of  others,  emp'oyed  other 
to  go  with  them  in  person ;  it  is  persons  to  do  the  same,  sent  notices 
enough,  if  he  gives  them  authority.  to  the  churchwardens  (on  a  Sunday) 
Neither  is  a  magistrate  criminally  to  be  published  at  the  places  of  wor- 
answerable  for  not  having  called  out  ship,  requiring  the  people  to  meet 
special  constables,  and  compelled  the  magistrates  at  a  stated  time  and 
them  to  act,  pursuant  to  1  &  2  place  in  aid  of  the  civil  power,  and 
Will.  4,  c.  41  ;  unless  it  be  proved,  for  the  protection  of  the  city,  and 
that  information  was  laid  before  him  posted  and  distributed  other  notices 
on  oath  of  a  riot  having  occurred  or  to  the  like  effect ;  this  was  held  to 
being  expected.  Nor  is  he  charge-  be  reasonable  warning,  the  riot 
able  with  neglect  of  duty,  for  not  having  recently  broken  out. 
having  called  out  the  posse  comitatus, 
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time  before  the  end  to  allow  the  magistrate  to  show  cause 
that  term  ( t/). 

But  the  Court  of  Queen's  Bench  will  not  entertain  an 
application  for  a  criminal  information  against  a  justice, 
unless  six  days'  previous  notice  has  been  given  to  him  of 
the  intended  motion ;  and  if  the  notice  name  a  day  for  the 
motion,  which  is  less  than  six  days  distant,  such  defect  is 
not  aided  by  the  party  forbearing  to  move  within  six 
days(z).  The  magistrate  is  also  entitled  to  this  notice, 
although  matters  of  a  private  nature  may  be  mixed  up 
with  the  complaint  against  him  in  his  public  character  (a). 
The  Court  will  not  hear  a  motion  against  a  justice 
for  convicting  without  a  summons  until  the  conviction  is 
brought  up  by  certiorari  (b}. 

The  costs  of  the  motion  for  an  information  are  entirely  Costs  on  mo- 
in  the  discretion  of  the  Court.  And,  in  some  cases, 
although  the  Court  refuse  the  rule,  yet,  if  the  conduct  of 
the  magistrate  has  been  irregular,  they  will  discharge  it, 
without  ordering  the  complainant  to  pay  the  magistrate 
his  costs  (c).  And,  in  a  case  where  a  motion  was  made 
against  a  justice,  the  Court,  in  discharging  the  rule, 
ordered  him  to  pay  all  the  costs  of  the  application  (d ). 

It  is  an  established  rule,  that  the  Court  will  not  inter-  Exculpatory 
fere,  by  information,  against  a  magistrate  for  misconduct  complainant. 
in  convicting  a  party  of  an  offence,  unless  the  complainant 
accompanies  the  motion  with  an  affidavit  negativing  his 
being  guilty  of  the  offence.    Thus,  a  rule  nisi  having  been 
obtained,  supported  by  affidavits  of  gross  misconduct  by 
a  justice,  in  improperly  convicting  the   complainant  of 
killing  a  hare,  under  the  former  Game  Laws, — the  Court 
discharged    it    on    the    preliminary    objection,    that    the 

(y)  R.  v.  Marshall  and  another,  13  (b)  R.  v.    Heber,   2   Stra.  915  ;  2 

East,  322  ;   R.  v.  Herries,  Id.  270.  Barn.  24. 

(2)  Ex  parte  Fentiman,  2  Ad.  &  E.          (c)  R.  v.  Fielding,  2  Burr.  720. 
127.  (rf)  R.  v.  Hoseason,  14  East,  606; 

(a)  R.  v.  Heming,   5    B.    &    Ad.  see  R.  v.  Dodson  and  others,  9  A.   & 

666;  2Nev.  &  M.  477.  E.  704. 
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Defendant 


ment. 


complainant  had  not  made  any  affidavit  of  his  being  a 
qualified  person,  and  of  his  having  taken  out  a  certifi- 
cate (e). 

In  some  special  cases,  also,  the  Court  will  require  the 
party  making  the  application  to  relinquish  his  civil  action 
for  the  same  cause  (f). 

After  verdict  upon  the  information,  the  defendant  must 
Appear  in  Court  to  receive  judgment,  unless  some  special 
reason  be  assigned  by  affidavit  for  dispensing  with  his 
appearance  (  y). 

Nor  is  that  sufficient,  unless  it  be  clear  that  the  punish- 
ment will  be  only  pecuniary  :  where  that  is  the  case,  the 
personal  attendance  may  be  dispensed  with  (h). 


(e)  R.  v.  Webster,  3  T.  R.  388. 


(g)  R.  v.  Harwood,  2  Str.  1088; 


(/)  R.  v.  Fielding,  2  Burr.  720  ;      see  R.  v.  Constable,  7  D.  &  R.  OG3  ; 
as  to  the  applicant  having  elected      3  D.  &  R.  Mag.  Ca.  488. 
another  remedy,  Bee  R.  v.   Gu'ilt,  11 
A.  &  E.  587. 


(h)  R.   v.    Hann    and    another,   3 
Burr.  1786. 
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SECT.  1. — Protection  by  Magistrate's  Warrant. 

THE  constable,  or  other  officer,  executing  the  warrant  of  May  plead 
the  convicting  justice  is,  by  21  Jac.  1,  c.  12,  s.  5,  entitled  general  lssue< 
to  the  same   privilege  as  the  justice,  as   to  giving  the 
special  matter  in  evidence  under  the  general  issue  (6), 
and  as  to  the  action  being  brought  in  the  county  where 
the  fact  was  committed  (c). 

Also,  by  24  Geo.  2,  c.  44,  s.  8,  the  time  of  bringing  an  Limitation  of 
action  against  the  constable,  as  well  as  an  action  against  ttme' 
the  justice,  is  limited  to  six  calendar  months;  the  inten- 
tion of  the  legislature  being,  that  both  the  constable  and 
the  justice  of  the  peace  should  be  precisely  in  the  same 
situation,  with  respect  to  the  time  in  which  such  actions 
should  be  brought  against  them  (d). 

(a)  See  as  to  the  appointment  and  recovery  of  small  tenements),  see 

payment  of  parish  constables,  and  Jones  v.  Chapman,  14  M.  &  W.  124; 

the  naming  of  substitutes,   5  &    6  and  ante,  p.  464  ;  as  to  the  appre- 

Vict  c.  109 ;  R.  v.  Booth,  12  Q.  B.  884 ;  hension  of  offenders  without  warrant, 

10  &  11  Viet.  c.  89;  appointment  of  see  24  &  25  Viet.  c.  96,  s.  103  ;  and 

metropolitan  police  constable,  Allan  ante,  p.  90. 

v.  Preece,  lOExch.Rep.  443;  24  L.  (b)  Ante,  p.  477 ;  see  a  special  plea 

J.  (N.  S.)  Exch.  9.    Penalties  being  justifying  under  an  order  of  sessions 

directed   to  be   paid   to   the  police  and  warrant  thereon,  Gay  v.  Mat  thews, 

superannuation  fund,  see  13  &  14  32  L.  J.,  M.  C.  58. 

Viet.  c.  87,  28  Viet.  c.  35  ;  election  (c)  Straight  v.  Gee,  2  Star.  445  ; 

of  chief  constable,  R.  v.    Watkinson,  and  see  ante,  p.  465. 

10  A.  &   E.  288 ;  as  to  protection  (d  )  Per    Holroyd,    J.,    Parton   v. 

under  1   &  2  Viet  c.  74  (for  the  Williams,  3  B.  &  Aid.  340 ;  and  see 
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Constables  ap-       By  the  statute  2  &  3  Viet.  c.  93,  county  and  district 

IT&Wict.  e     constables  may  be  appointed  by  justices  of  the  peace,  and 

c-  93-  by  the  conjoint  effect  of  sect.  8  and  of  sect.  19  of  1  &  2 

"Will.  4,  c.  41,  they  are  entitled  to  notice  of  action  if  sued 

for  any  thing  done  in  pursuance  of  the  act  (e). 

Protected  by  Before  the  provisions  made  for  the  security  and  protec- 
tion of  inferior  officers,  by  the  act  of  24  Geo.  2,  c.  44, 
they  were  placed  in  the  hazardous  predicament  of  being 
liable  to  indictment,  if  they  refused  to  execute  the  war- 
rants of  justices  of  the  peace,  and  to  vexatious  actions 
if  they  did  (  /").  It  was  the  object  of  that  act  to  relieve 
them  from  this  difficulty,  and  to  substitute  the  magistrate, 
— by  whom  the  warrant  was  granted,  and  who  was  sup- 
posed to  be  cognizant  of  the  legality  of  it, — in  lieu  of  the 
officer,  who  was  merely  the  instrument  to  execute  it,  and 
who  was,  probably,  ignorant  of  the  grounds  on  which  it 
issued. 

As  the  law  stood  before,  the  distinction  was,  that  if  the 
justice  had  no  authority  in  the  matter,  so  that  the  convic- 
tion was  coram  non  judice,  and  void,  his  warrant  afforded 
no  protection  to  the  officer ;  but  if  the  justice  had  jurisdic- 
tion in  the  matter,  the  officer  was  protected,  provided  the 
manner  of  the  execution  was  legal,  however  erroneous  the 
judgment  might  have  been,  and  though  the  magistrate 
himself  might  be  liable  (<?). 

Smith  v.  Wiltshire,  2  Brod.  &  B.  619  ;  c.  44,  ss.  1,  2  and  part  of  s.  8,  and 

5  B.  Moore,  322;    Hendry  v.  Biers,  43  Geo.  3,  c.  141)  would  have  been 

2   D.   &  R.  9.      These  statutes  of  applicable  if  this  act  had  not  been 

James  1  and  Geo.  2  are  repealed  by  passed  ;  and  see  24  &  25  Viet.  c.  96, 

11  &  12  Viet.  c.  44,  s.17,  only  so  far  s.  113,  and  c.  97,  s.  71. 

as  they  relate  to  actions  against  jus-  (e)  But  they  are  not  entitled  to 
tices.  By  s.  18  of  11  &  12  Viet.  c.  44,  notice  of  action  in  an  action  of  re- 
it  is  enacted  that  that  statute  (11  &  plevin ;  Gay  v.  Matthews,  32  L.  J., 

12  Viet.)  shall  apply  for  the  protec-  M.  C.  58. 

tion  of  all  persons  for  anything  done  (/)  See  the  observations  of  Mr. 

in  the  execution  of  their  office  in  all  J.  Lawrence,  5  East,  448  ;  Jones  v. 

cases  in  which,  by  the  provision  of  Vaughan. 

any  act  or  acts  of  parliament,  the  (g)   Terry   v.    Huntingdon,    Hard, 

several  statutes  or  parts  of  statutes  484  ;   1  Bac.  Abr.  tit.  Constable,  D.; 

hereinbefore  mentioned,  and  by  this  Hill  v.  Bateman,  \  Str.  710  ;    Howard 

act  repealed  (viz.:    7  Jac.  1,  c.  5;  v.  Gosset,  10  Q.  B.  387;    Watson  v. 

21  Jac.  1,  c.  12,  s.  5  j  24  Geo.   2,  Bodell,   14  M.  &  VV.  57;  Atkins  v. 
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But  now,  by  the  statute  24  Geo.  2,  c.  44,  s.  6,  "no  action  Demand  of 
shall  be  brought  against  any  constable,  headborough,  or  warrant- 
other  officer,  or  against  any  person  acting  by  his  order,  or 
in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant, 
under  the  hand  and  seal  of  any  justice,  until  demand  has 
been  made  or  left  at  the  usual  place  of  his  abode,  by  the 
party  intending  to  bring  such  action,  or  by  his  attorney  (A) 
or  agent,  in  writing,  signed  by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
same  hath  been  refused  or  neglected  for  the  space  of  six 
days  after  such  demand. 

"And  in  case,  after  such  demand  and  compliance 
therewith,  by  showing  the  said  warrant  to,  and  permitting 
a  copy  to  be  taken  thereof  by  the  party  demanding  the 
same,  any  action  shall  be  brought  against  such  constable, 
&c.,  or  against  such  person  acting  in  his  aid  for  any 
such  cause  as  aforesaid,  without  making  the  justice  or 
justices  who  signed  or  sealed  the  said  warrant  defendant 
or  defendants  (i) ;  on  producing  or  proving  such  warrant 
on  the  trial  of  such  action,  the  jury  shall  give  their  verdict 
for  the  defendant  or  defendants,  notwithstanding  any  de- 
fect of  jurisdiction  in  such  justice  or  justices  (k). 

"  And,  if  such  action  be  brought  jointly  against  such 
justice  or  justices,  and  also  against  such  constable,  &c. : 
then,  on  proof  of  such  warrant,  the  jury  shall  find  for  such 


Kilby,  11  A.  &  E.  777  ;  Morrell  v.  Wood*  and  other t,  2  Exch.  395. 
Martin,  3  M.  &  G.  591;  Kcane  v.  (i)  Where  a  person  was  wrong- 
Reynolds,  2  El.  &  Bl.  748 ;  and  see  fully  assessed  and  distrained  upon 
Reg.  v.  Davis,  30  L.  J.,  M.  C.  159.  for  land-tax,  it  was  held  that  he  was 
They  were  not  liable  where  there  not  bound  to  join  as  defendants  with 
was  a  general  jurisdiction  over  the  the  constable  ihe  commissioners  who 
subject-matter ;  Thomas  v.  Hudson,  issued  the  warrant,  the  above  section 
14  M.  &  W.  353;  16  Id.  884;  West  being  inapplicable,  although  they 
v.  Smalltrood,  3  Id.  420,  unless  a  were  also  magistrates  for  the  divi- 
want  of  jurisdiction  in  the  specific  sion  in  which  the  warrant  issued  ; 
case  appeared  on  the  face  of  the  Charleton  v.  Alway,  11  A.  &  E.  993. 
warrant ;  Howard  v.  Cosset,  supra  ;  (k)  Though  the  warrant  is  granted 
see  Caudle  v.  Seymour,  1  Q.  B.  889.  without  jurisdiction,  the  constable  is 
(A)  If  the  demand  be  signed  by  entitled  to  protection  under  this  see- 
the plaintiff's  attorney,  and  left  by  tioii ;  Atkins  v.  Kilby,  11  A.  &  E. 
his  clerk,  it  is  sufficient ;  Clark  v.  777. 
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Sufficient  if 
furnished  be- 
fore action. 


constable,  notwithstanding  such  defect  of  jurisdiction  as 
aforesaid"  (I). 

In  the  construction  of  this  act  it  is  held,  that,  although 
the  plaintiff  is  restrained  from  bringing  the  action  till  after 
a  neglect  of  six  days  to  furnish  a  copy  of  the  warrant,  yet 
the  defendant,  the  constable,  is  entitled  to  the  benefit  of 
the  act,  if,  at  any  time  before  the  action  commenced,  a 
copy  of  the  warrant  be  furnished,  though  not  till  after  six 
days  from  its  being  demanded  (m).  The  mere  fact,  how- 
ever, of  the  plaintiff's  having  obtained  a  copy  of  the 
warrant  by  other  means,  does  not  excuse  the  constable 
from  complying  with  the  demand  (w). 

But,  although  the  officer  is  bound  to  show  the  warrant 
to,  and  permit  a  copy  of  it  to  be  taken  by,  the  party  de- 
manding the  same,  he  is  in  no  case  required  to  part  with 
the  warrant  out  of  his  own  possession ;  for  that  is  his 
justification  (o). 

If  the  plaintiff's  attorney,  previous  to  bringing  the 
action,  make  out  two  papers  precisely  similar,  purporting 
to  demand  a  copy  of  the  warrant,  pursuant  to  the  statute, 
and  sign  both  for  his  client,  and  then  deliver  one  to  the 
defendant,  the  other  will  be  evidence  at  the  trial  to  prove 
the  demand  ( p). 

The  act  is  confined  to  actions  of  tort  brought  for  the 
statut^appHes.  recoverj  of  damages,  and  therefore  it  was  held  not  to 
extend  to  an  action  of  replevin,  which  is  a  proceeding 
in  rem  (q),  nor  to  an  action  for  money  had  and  re- 


To  what  kind 
of  actions  the 


(I)  See  Eggington  v.  The  Mayor, 
8{r..%  of  Lichfield,  1  Jur.,  N.  S.  908, 
911  ;  24L.J..Q.  B.360.  The  mere 
fact  of  the  justices  being  joined  does 
not  entitle  the  constable  to  a  verdict 
unless  he  has  complied  with  the 
demand  of  the  perusal  and  copy  of 
the  warrant  j  Clark  v.  Woods  and 
others,  2  Exch.  395. 

(m)  Jones  v.  Faughan,  5  East, 
448. 

(n)  Clark  v.  Woods  and  others,  2 
Exch.  395. 

(o)  1  East,  P.  C.  319;  Atkins  v. 


Kilby,  11  A.  &E.  777. 

(  p)  Jory  v.  Orchard,  2  B.  &  P.  39. 

(q)  Gay  v.  Matthews,  4  B.  &  S. 
425,  440;  32  L.  J.,  M.  C.  58; 
Fletcher  v.  mi/fins,  6  East,  283; 
Le  Feuvre  v.  Miller,  26  L.  J.,  M.  C. 
175.  In  the  last  cited  case,  it  was 
held  that  non-publication  of  a  rate 
(made  under  the  Public  Health  Act) 
did  not  make  the  rate  void,  and 
that  on  a  summons  to  enforce  the 
rate,  which  had  not  been  published 
but  also  had  not  been  appealed 
against,  the  justices  were  right  in 
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ceived  brought  against  an  officer  who  had  levied  and 
sold  a  distress  under  a  conviction,  which  was  afterwards 
quashed  (r). 

The  act  extends  also  to  those  cases  only  in  which  a  war- 
rant has  been  actually  granted  (s).  But  where  there  has 
been  a  warrant,  in  the  execution  of  which  the  act  com- 
plained of  was  done,  it  is  a  justification  to  the  officers ; 
and  whether  the  warrant  itself  be  legal  or  not,  a  demand 
of  it  is  necessary  under  24  Geo.  2,  c.  44.  Since  that  act, 
the  jurisdiction  of  the  magistrates  cannot  be  tried  in  an 
action  against  the  officers  alone  (<)• 

2.  The  condition  of  being  entitled  to  the  benefit  of  the  what  acts  pro- 
statute  is,  that  the  officer,  in  what  he  did,  was  acting  in  statute.  * 
obedience  to  the  warrant  (w) ;  the  object  of  the  statute,  as 
has  been  before  observed  (x ),  being  to  protect  inferior 
ministers  in  those  acts  which  their  office  obliged  them  to 
execute,  at  the  risk  of  being  answerable  for  the  magis- 
trate's want  of  authority,  it  follows,  that  the  privilege 
attaches  to  no  act  but  what  is  expressly  within  the  exi- 
gency of  the  warrant.  For  this  reason,  it  has  been  said, 
that  wherever  the  magistrate  could  not  be  liable,  the  act 
does  not  apply  (y}. 

It  was  ruled  by  Lord  Mansfield,  in  the  case  of  an  officer 
executing  a  warrant  under  the  Vagrant  Act,  that  the 
officer  was  bound  to  show,  not  only  the  warrant,  but  also 
that  he  had  acted  in  obedience  to  it  (2).  The  same  point 
had  before  been  ruled  by  his  lordship  in  another  case  tried 
before  him  ( a).  And,  in  the  celebrated  question  upon  the 
execution  of  general  warrants,  which  was  agitated  in  the 
case  of  Money  v.  Leach  (b),  it  was  insisted,  besides  the 

disregarding    the    non-publication,  158 ;  3  Esp.  Cas.  P6.     See  the  ob- 

and  that  their  warrant  was  a  pro-  servations  of   Eyre,  C.  J.,  2  Wils, 

tection    to    the    officer    distraining  291,  and  4  Bl.  Com.  291. 

under  it  (a)  2  Burr.  1766. 

(r)  Feltham  v.  Terry,  Bull.  X.  P.  (*)  Ante,  p.  488. 

24;  see   I,ving  v.   Wilson,  4  T.  R.  (y)  Bull.  X.  P.  24. 

4S5  ;    Wallace  v.  Smith,  5  East,  122  j  (a)  Dawson  \.  Clark,  cited  3  Burr. 

Harper  v.  Carr,  7  T.  R.  270.  1767. 

(*)  3  Esp.  Cas.  226.  (a)  Id. 

(t)  Price  v.  Messenger,  2  B.  &  P.  (6)  3  Burr.  17*2,  1767. 
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illegality  of  the  warrants  themselves,  that  the  officers  were 
not  protected,  because  they  had  not  acted  in  obedience 
and  conformably  to  the  exigency  of  the  warrants.  The 
cases  and  doctrine  above  mentioned  being  appealed  to  in 
confirmation  of  that  argument,  the  Attorney- General, 
Yorke,  gave  up  the  case  of  the  defendant  upon  that  point, 
and  admitted  that  the  objection  was  a  difficulty  too  great 
for  him  to  encounter  (c).  Lord  Mansfield,  upon  that 
occasion,  confirmed  his  former  direction,  and  added,  that, 
where  the  justice  cannot  be  liable,  the  officer  is  not  within 
the  protection  of  the  statute  (c). 

For  this  reason,  if  the  constable  execute  a  warrant  of 
seizure  out  of  the  magistrate's  jurisdiction,  he  is  not  in- 
demnified by  the  act :  thus  — 

A  warrant  was  granted  by  a  justice  of  the  county  of 
Kent,  directed  to  the  constables  of  the  lower  half-hundred 
of  Chatham  and  Gillingham,  in  the  said  county,  and  to  the 
borsholders  there.  The  defendants,  who  were  borsholders 
of  the  district  mentioned,  having  executed  the  warrant  in  a 
certain  part  of  the  parish  of  Gillingham,  in  the  manor  of 
Grange,  lying  within  the  liberties  of  the  Cinque  Ports 
(which  for  this  purpose  is  a  separate  jurisdiction  (rf) ), 
were  held  to  be  liable  to  an  action  of  trespass,  without 
joining  the  magistrate  (e).  But  it  was  at  the  same  time 
declared,  that  if  the  magistrate  had  directed  the  constable 
to  execute  his  warrant  within  the  manor  of  Grange,  no 
doubt  the  constable  would  have  been  protected,  though  it 
had  turned  out  that  the  manor  of  Grange  was  not  within 
his  jurisdiction  (/).  But  the  warrant  being  directed 
merely  "  to  the  constables  of  the  lower  half-hundred  of  C. 
and  G.,  in  the  county  of  Kent ," — if  the  officer  took  a  dis- 


(c)  3  Burr.  1767,  1768. 

(d)  By  18  &  19  Viet    c.  49,  the- 
separate  jurisdiction  of  the  Cinque 
Ports  is  abolished  as  regards  civil 
proceedings,   and    provision    is    also 
made  for  bringing  them  within  the 
jurisdiction  of  the  county  justices  in 


other  proceedings,  if  on  petition  for 
that  purpose  her  Majesty  should  so 
order.  See  sects.  1,3,  5,  10. 

(e)  Milton  v.  Green,  5  East,  233. 

(/)  5  East,  237,  per  Lord  Ellen- 
borough. 
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tress  in  that  part  of  the  lower  half-hundred  of  C.  and  G., 
which  did  not  lie  within  the  county  of  Kent,  but  in 
another  jurisdiction,  the  warrant  could  no  more  justify 
going  there  to  execute  it,  than  if  they  had  gone  into  the 
county  of  Suffolk  (g). 

And  for  the  same  reason,  if  the  constable  exceeds  the 
authority  given  him  by  the  warrant,  he  is  not  within  the 
protection  of  the  statute  ;  as  where  certain  officers,  in  order 
to  levy  a  poor's  rate  under  a  warrant  of  distress  granted 
by  two  magistrates,  broke  and  entered  the  house,  and 
broke  the  windows,  &c.  ;  it  was  held,  that  they  might  be 
sued  in  trespass,  without  a  previous  demand  of  the  perusal 
and  copy  of  the  warrant  according  to  the  statute  (h) ;  for 
the  justice  in  this  case  could  not  be  liable  for  the  excess  of 
authority  committed  by  the  officers. 

A  greater  latitude  of  construction,  however,  has  been 
held  to  apply,  in  favour  of  the  officer,  to  acts  of  parliament 
which  impose  restrictions  on  actions  against  officers,  "  for 
any  thing  done  in  pursuance  of  the  act"  Thus,  where  a 
constable,  having  a  magistrate's  warrant  of  distress  to  levy 
a  church-rate,  under  the  statute  53  Geo.  3,  c.  127, — the 
12th  section  of  which  requires  any  action  "  brought  for  any 
thing  done  in  pursuance  of  that  act"  to  be  commenced 
within  three  calendar  months  after  the  fact  committed, — 
broke  open  the  outer  door  of  the  plaintiff's  house,  which 
it  was  admitted  he  was  not  justified  in  doing  by  the  war- 

( g)  Ib.  236,  note.  Lord  Kenyon,  This  is  agreeable  to  the  construction 
in  an  action  of  assault  and  imprison-  of  the  act  laid  down  in  the  text ;  but 
ment  against  a  defendant,  who  jus-  some  mistake  may  be  suspected  in 
tified  as  a  constable,  is  said  to  have  the  subsequent  expression  attributed 
overruled  an  objection  to  the  action  to  his  lordship,  viz.  "  that  where  a 
not  being  brought  within  six  months,  man,  doing  an  act  within  the  limits 
according  to  24  Geo.  2,  c.  44,  s.  8,  of  his  official  authority,  exercises 
on  this  distinction,  viz.  "that  the  that  authority  improperly,  or  abuses 
defendant  acted  colore  officli  and  not  the  discretion  placed  in  him,  to  such 
virtute  officii ;"  he  said,  "  that  a  con-  cases  the  statute  extends  ;"  Alcock  v. 
stable  acting  coloreofficii  was  not  pro-  Andrews,  2  Esp.  Cas.  541.  This 
tected  by  the  statute ;  where  the  act  position  at  least  requires  a  further 
committed  is  of  such  a  nature,  that  explanation  to  render  it  consistent 
the  office  gives  him  no  authority  to  with  the  doctrines  elsewhere  deli- 
do  it,  in  the  doing  of  that  act  he  is  vered. 
not  to  be  considered  as  an  officer."  (h)  Bell  v.  Oakley,  2  M.  &  S.  259. 
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rant :  it  was  held,  that,  although  he  thereby  exceeded  his 
authority,  yet  he  was  within  the  protection  of  the  12th 
section  of  that  statute :  the  object  of  which  was,  as  laid 
down  by  Lord  Ellenborough,  to  protect  persons  acting  ille- 
gally, but  in  supposed  pursuance  of  the  statute,  and  with 
a  bond,  fide  intention  of  discharging  their  duty  under  the 
act  of  parliament ;  for  if  it  meant  only  acts  lawfully  done 
under  the  authority  of  the  statute,  the  constable  would  not 
in  that  case  need  to  be  protected  (z). 

And,  although  an  officer,  in  order  to  entitle  himself  to 
the  protection  of  the  sixth  section  of  the  24  Geo.  2,  c.  44, 
must  act  strictly  in  obedience  to  the  warrant  of  the  magis- 
trate,— for  the  act  done  is  then  identified  with  that  of  the 
justice,  who  becomes  alone  responsible  for  it, — yet  if  a 
constable  acting  bond  fide,  and  with  an  honest  opinion  that 
he  is  discharging  his  duty,  should  even  exceed  his  autho- 
rity, he  still  does  not  lose  the  protection  given  both  to 
justices  and  constables  by  the  eighth  section  of  the  statute, 
which  provides,  that  no  action  shall  be  brought  against 
either  of  them  for  anything  done  in  the  execution  of  their 
respective  offices,  unless  commenced  within  six  calendar 
months  after  the  act  committed.  For  this  last  provision 
has  a  very  different  object  in  view  from  that  of  the  sixth 
section,  being  evidently  intended  for  the  benefit  of  persons 
who  intend  to  act  right,  but  by  mistake  act  wrong.  There- 
fore, where  a  constable,  acting  under  a  warrant  com- 
manding him  to  take  the  goods  of  A.,  took  the  goods  of 
B.,  believing  them  bona  fide  to  belong  to  A. :  it  was  held, 
that  the  action  against  him  for  this  wrongful  seizure  must 
be  brought  within  six  calendar  months  (A). 

(i)   Theobald  v.  Chrichmore,  1  B.  &  that  the  question  was   not  whether 

Aid.  227  ;  Eggingtonv.  The  Mayor,  ^-c.  the     circumstances    were    such    as 

of  Lich field,  5  El.  &  Bl.  100;   1  Jur.  might  reasonably  lead  him  to  think 

(N.S.)908,911;  24  L.  J.,  Q.  B.  260,  he   was  so  acting.      See   also  lial- 

S.C.;   Gosden  v.  Elphick  and  another,  linger  v.   Ferris,    1    M.   &  W.  628; 

4  Exch.  445.     In  the  latter  case  it  Pease  v.  Chaytor,  3  B.  &  S.   620; 

was  held  that  if  he  acted  bond  fide,  32  L.  J.,  M.  C.  121  j   and  ante,  p. 

believihg    that    he  was    doing   his  457,  n.  (e). 

duty,  though  mistaken,  he  was  within  (£)   Parton  v.    Williams,   3    B.  & 

the  protection  of  the   statute,   and  Aid.  330. 
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TThere  magistrates,  after  examining  an  overseer's  ac- 
counts, had  found  a  balance  due  from  him  to  the  parish, 
and  after  the  lapse  of  fourteen  days  had  signed  a  distress 
•warrant ;  but  before  it  was  executed,  upon  a  suggestion  of 
a  mistake  in  the  amount  adjudged,  they  ordered  the  exe- 
cution of  the  warrant  in  the  hands  of  the  officers  to  be 
suspended,  notwithstanding  which  the  officers  afterwards 
executed  it,  and  no  previous  demand  had  been  made  of  a 
copy  of  the  warrant :  it  was  held,  that,  the  adjudication 
and  warrant  being  legal,  the  justices  could  not  order  the 
warrant  to  be  suspended,  on  the  mere  ground  of  doubts 
being  entertained  whether  the  accounts  were  well  settled, — 
and  that  the  officers  were  therefore  justified  in  acting  under 
it,  and  entitled  to  have  the  demand  of  the  copy  and  perusal 
of  the  warrant  made  before  the  action  brought.  But  it 
would  appear,  that  if  the  warrant  had  been  a  nullity,  and 
the  officers  had  previous  notice  thereof,  they  would  not 
then  have  been  entitled  to  the  protection  of  the  statute  (/). 

3.  A  waiTant  directed  to  constables  generally,  by  their  Who  protected 
name  of  office  only,  was  formerly  understood  as  an  autho- 
rity to  each  in  his  own  district  only(»j).  And,  therefore, 
a  constable,  acting  under  such  general  direction,  was  held 
not  to  be  protected  by  the  warrant  in  any  act  done  out  of 
the  limits  of  his  own  division  (n) ;  though  if  the  warrant 
was  directed  to  a  constable  by  name,  and  not  merely  by  his 
office,  it  might  legally  be  executed  by  him  at  any  place 
within  the  jurisdiction  of  the  magistrate  (o).  But  this  dis- 
tinction now  no  longer  holds;  for,  as  we  have  seen,  by 
11  &  12  Viet.  c.  43,  constables  may  execute  warrants  out 
of  their  precincts,  provided  it  be  within  the  jurisdiction  of 
the  justice  granting  or  backing  the  same(p). 

(/)  Barrons  v.  Luscombe,  5  Nev.  &  (n)  Blatcher  v.  Kemp,   1    H.  Bl. 

M.  330.  15,  n. 

(m)  R.  v.  Chandler,  1  Ld.  Raym.  (o)  1   Ld.    Raym.  545;   1   H.  Bl. 

545  ;  see  Mellor  v.  Leather,  1  El.  &  15,  n.  ;  R.  v.    Weir,  1  B.  &  C.  288; 

BJ.619  ;  Freegard  v.  Barnes,  7  Exch.  2  D.  &  R.  444  ;  1  D.  &  R.  Mag.  Ca. 

827;    1    &  2   Viet.  c.  74;  Jones  v.  319. 

Chapman,  14  M.  &  W.  124  ;   2  D.  &  (  p)  Ante,  p.  24. 
L.  907,  S.  C.;  see  ante,  pp.  302,  335. 
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Upon  the  construction  of  an  act  containing  a  similar 
provision  (5  Geo.  4,  c.  18,  s.  6) (q\  a  question  has  arisen, 
whether  it  is  obligatory  on  a  constable  of  a  parish,  to  whom 
a  warrant  is  addressed  by  his  name  of  office,  to  go  out  of 
his  own  precinct  for  the  purpose  of  executing  it,  where 
the  place  in  which  it  is  to  be  executed  is  within  the  juris- 
diction of  the  justices  by  whom  it  is  granted ;  and  the 
Court  of  Exchequer  was  clearly  of  opinion,  that  the  opera- 
tion of  the  act  was  not  obligatory,  but  gave  the  constable 
an  option,  whether  he  would  or  would  not  go  out  of  his 
own  precinct.  The  question  arose  in  an  action  of  trespass, 
brought  by  the  plaintiff,  who  had  been  a  headborough, 
against  two  justices,  who  had  convicted  him  on  the  statute 
33  Geo.  3,  c.  55,  s.  1,  for  neglecting  and  refusing  to  execute 
a  warrant  directed  to  him  by  a  magistrate,  for  the  appre- 
hension of  a  person  charged  with  an  assault.  The  warrant 
was  addressed,  "  To  the  constable  of  C.,  and  all  other 
peace-officers  of  the  said  county."  It  was  delivered  to  the 
plaintiff,  but  he  refused  to  execute  it  upon  the  party,  who 
resided  seven  miles  from  the  parish  of  which  he  was  head- 
borough  ;  and,  being  summarily  convicted  in  a  penalty, 
and  discharged  from  his  office  for  such  refusal,  he  brought 
his  action  against  the  magistrates,  the  penalty  having  been 
enforced  by  distress  and  sale  of  his  effects.  It  was  con- 
tended on  the  part  of  the  defendants,  that,  by  the  opera- 
tion of  the  statute  above  mentioned,  the  plaintiff  was  bound 
to  obey  the  warrant,  and  execute  it  out  of  his  own  parish, 
and  therefore  the  conviction  and  distress  were  legal.  After 
argument,  the  Court  took  time  to  deliberate,  and,  in  de- 
livering judgment  on  this  among  other  points  arising  in 
the  case,  Alexander,  C.  B.,  said,  "  On  the  second  point, 
that  the  constable  was  obliged  to  go  out  of  his  district, 
we  think,  upon  the  authority  of  the  case  of  The  Village  of 
Chorley  (r),  and  the  other  cases  which  were  cited  for  that 


(q)  Repealed   by   11   &   12   Viet.          (r)  1  Salk.  175. 
c.  43,  s.  36. 
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purpose  (s),  and  the  dicta  of  very  eminent  lawyers,  that, 
previously  to  the  recent  statute,  a  constable,  though  named 
in  the  warrant,  was  not  bound  to  execute  it  out  of  his 
precincts.  We  concur  the  more  readily  in  this  opinion, 
that  the  other  rule  would  impose  an  intolerable  burden 
upon  those  officers.  We  are  further  of  opinion,  that  the 
act  of  5  Geo.  4,  c.  18,  s.  6,  imposes  no  such  obligation. 
It  meant  no  more,  than  to  authorize  those  officers  to  execute 
warrants  out  of  their  precincts, — and  to  put  warrants, 
addressed  to  them  only  by  the  description  of  their  official 
character,  on  the  same  footing  as  warrants  addressed  to  them 
by  name.  The  mischief  recited  in  the  preamble  of  the 
clause,  and  the  operative  words  of  the  enactment,  both 
clearly  indicate  that  intention,  and  that  only"(<). 

By  21  Jac.  1,  c.  12,  s.  52,  the  action  against  a  constable 
or  other  officer  sued  for  any  thing  done  by  virtue  of  his 
office  must  be  laid  within  the  county  where  the  tres- 
pass or  fact  is  done  and  committed,  and  not  elsewhere. 
In  a  case  arising  on  the  former  Malicious  Trespass  Act, 
1  Geo.  4,  c.  56,  two  constables  were  sued  in  Middlesex 
for  an  act  done  in  Surrey,  and  upon  the  fact  so  appear- 
ing, Abbott,  C.  J.,  immediately  directed  a  verdict  for  the 
defendants  (w). 

And  in  another  case,  where  an  action  was  brought 
against  a  constable  in  London, — for  apprehending  a  person 
on  a  charge  of  forgery  in  Middlesex,  without  a  warrant, 
and  with  very  slight  cause  of  suspicion, — it  was  held  by 
the  same  learned  judge,  that  the  defendant  was  entitled  to 
an  acquittal ;  for  although  he  had  not  been  called  upon 
to  act,  still  he  might  have  thought  it  his  duty  to  act,  in  the 
capacity  of  constable  ;  and  that  by  the  words  in  the  statute, 
"  by  virtue  of  his  office,"  was  meant,  that  he  was  acting 
under  colour  of  his  office,  intending  to  act  in  the  character 
of  constable  (x). 

(*)  The  cases  cited  in    the   text  &  Younge,  469. 
*«pra.  (u)  Bond  v.  Rust,  Middlesex  Sit- 

(t)  Gimbert  v.  Coyney  and  another,  tings,  1st  November,  1826. 
3  D.  &  R.  Mag.  Cas.  323  ;  1  M'Clel.          (x)  Straight  v.  Gee,  2  Star.  445. 

P.  KK 
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By  the  same  statute,  all  persons  who  act  in  the  aid  and 
assistance,  or  by  the  command  of  the  constable,  are  equally 
entitled  to  the  same  protection  in  any  action  that  may  be 
brought  against  them ;  and  whether  they  act  merely  in 
aid  of  the  constable,  or  as  prime  movers  in  the  transaction, 
is  a  proper  question  for  the  consideration  of  the  jury  (y). 
Evidence.  Upon  an  issue  of  non  cepit  in  replevin,  it  was  held  that 

the  defendant  under  5  &  6  Will.  4,  c.  76,  ss.  76, 133,  might 
show  that  he  was  appointed  a  constable  for  a  borough,  and 
took  the  goods  within  the  county,  wherein  the  borough  was 
situate,  but  without  the  borough,  on  a  charge  that  they 
were  stolen  (z). 

(y)  Straight  v.  Gee,  2  Star.  445.          1  El.  &  Bl.  619 ;  ante,  pp.  30—33. 
(z)  Mellor  v.  Leather  and  another, 
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CHAPTER  III. 

EFFECT  OF  CONVICTION  IN  COLLATERAL  PROCEEDINGS. 

A  CONVICTION   or   order  has   sometimes,  by   reason   of  Divesting  pos- 

,,          /y.     .       f  j.        ,.  •          •      session. 

statutory  provisions,  the  effect  01  divesting  possession  m 
goods  from  one  and  vesting  it  in  another. 

Thus  a  fire  having  occurred  in  warehouses  near  the 

O 

Thames,  and  melted  tallow  having  flowed  from  them  down 
the  sewers  into  the  river,  it  was  collected  by  a  person,  who 
sold  it  to  the  plaintiff.  While  he  was  carrying  it  away 
he  was  stopped,  and  taken  before  a  metropolitan  police 
magistrate,  who  discharged  him,  but  ordered  the  tallow  to 
be  detained  by  the  police  (under  sect.  29  of  2  &  3  Viet.  c. 
71).  In  consequence  of  the  tallow  becoming  offensive, 
it  was  sold  to  the  defendants  by  direction  of  the  Commis- 
sioners of  Police  before  the  time  limited  for  that  purpose, 
and  in  an  action  to  recover  it,  it  was  held,  that  the  plaintiff 
had  no  property  in  the  tallow,  and  that  his  possession  had 
been  lawfully  divested  by  the  order  of  the  magistrate,  and, 
therefore,  that  he  could  not  maintain  the  action  (a).  The  Conclusiveness 
effect  of  a  conviction  or  order  with  respect  to  its  conclu-  °^ facts 
siveness  as  to  the  facts  found  in  it  has  been  already 
considered  (Z>).  It  is  in  general  a  bar  to  other  proceedings  Resjudicata. 

for  the   same  cause  (c).     Previous   summary  convictions  Effect  on 

punishment  for 

(a)  Buckley  v.  Gross  and  another,  paid  the  sum  adjudged  with   costs, 
3  B.  &  S.  566;  32  L.  J.,  Q.  B.  129;  or  having  received  a  remission  there- 
see  ss.  29  and  30  of  the  above  statute.  of  from   the  crown,   or  having  suf- 

(b)  Ante,  pp.  145,  397,  431,  455,  fered  the  imprisonment  awarded  for 
n.(x).  nonpayment  thereof,  or  the  impri- 

(e)   24  &  25  Viet.  c.  96,  ss.  107,  sonment  adjudged  in   the  first  in- 

109,  and  c.  97,  s.  67,  andante,  p.  145.  stance,  or  having  been    discharged 

By  s.  109  of  24  &  25  Viet.  c.  96,  it  is  from  his  conviction  by  any  justice 

enacted,  that  any  person  convicted  of  (as  in  sect.   108),  shall  be  released 

an  offence  punishable  on  summary  from  all  further  or  other  proceedings 

conviction  by  virtue  of  that  act  having  for  the  same  cause. 

K  K  2 
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subsequent  of-  materially  affect  the  measure  of  punishment  awarded  to 
the  same  person  subsequently  convicted,  either  summarily 
or  upon  indictment  (d). 

Conviction  not       How  far  a  regular  conviction  unappealed  from  is  evi- 

evidence  in 

civil  proceed-    dence  in  an  action  for  any  thing  done  under  it  has  been 


offther  treated  of  already  in  considering  the  proceedings  against 
convicted.  magistrates  and  officers  (e).  With  regard  to  its  effect  in 
any  collateral  proceedings,  it  has  been  laid  down,  that  the 
person,  upon  whose  evidence  another  has  been  convicted, 
cannot  make  use  of  the  conviction  in  a  civil  proceeding 
between  him  and  the  same  person,  as  evidence  of  that 
person's  being  guilty  of  the  offence,  though  it  may  be 
admissible  in  mitigation  of  damages.  Thus,  on  the  trial  of 
an  action  of  assault  and  false  imprisonment,  on  a  plea  of 
not  guilty,  the  justification  set  up  by  the  defendant  was 
under  a  local  act,  12  Geo.  3,  c.  69,  for  paving  and  light- 
ing, by  which  "  any  person  offending  against  that  act,  by 
driving  a  wheelbarrow,  &c.  upon  the  foot-pavement,  may 
be  apprehended  by  any  person  whatsoever,  and  conveyed 
before  a  justice  of  the  peace,  who  is  required  to  examine  the 
matter,  and  impose  a  penalty  on  conviction."  The  act  is 
declared  to  be  public  ;  and  any  person  sued  for  any  thing 
done  by  its  authority  is  empowered  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  To  prove 
the  fact  of  the  plaintiff  having  been  guilty  of  the  offence 
above  described,  the  defendant  offered  in  evidence  the 
record  of  a  conviction  before  a  justice.  But,  the  justice's 
clerk  proving  that  the  conviction  was  founded  on  the 
evidence  of  the  defendant  himself,  though  his  name  did 
not  appear  upon  the  face  of  it,  Lord  Ellenborough  refused 
to  receive  it  as  an  adjudication  of  the  plaintiff's  guilt; 
because,  by  the  admission  of  it  for  that  purpose,  the  de- 
fendant would  be  allowed  to  swear  in  his  own  cause.  But 
his  lordship  admitted  it  to  be  read,  to  show  that  the 
defendant  was  acting  in  the  course  of  his  duty,  and  not 

(d)  See  for  instance  24  &  25  Viet.      s.  116,  and  Cureton  v.  TJie  Queen,  33 
c.   96,  s.  9  ;  and  as  to  stating  such      L.  J.,  M.  C.  149. 
convictions    in    an   indictment,   Id.          (e)  Ante,  p.  455,  and  id.  n.  (x), 
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from  malice  to  the  plaintiff(/).  With  reference  to  the 
reason  given  by  his  lordship  for  rejecting  the  conviction, 
it  has  been  observed  by  Mr.  Baron  Parke,  when  delivering 
judgment  in  Blakemore  v.  The  Glamorganshire  Canal  Com- 
pany(a) ,  "  There  are  dicta  of  very  learned  judges  at  Nisi 
Prius  in  cases  in  which,  when  they  are  properly  rejecting 
records  which  were  inadmissible  on  the  principle  of  res 
inter  alios  acta,  they  assign  one  reason,  which  exists  in  the 
particular  case,  instead  of  relying  on  the  general  rule. 
These  are  the  dicta  of  Lord  Ellenborough  in  Smith  v. 
Rummens,  and  Lord  Chief  Justice  Mansfield  in  Hathaway 
v.  Barrow  (1  Camp.  151).  There  are  also  to  be  found  . 
cases  in  which  the  Courts,  exercising  their  equitable  juris- 
diction, have  refused  to  permit  parties  to  avail  themselves, 
on  motions,  of  convictions  of  perjury,  obtained  by  their 
own  evidence,  and  that  on  account  of  the  inconvenience 
which  it  would  occasion  if  a  practice  of  this  kind  were 
allowed.  Such  are  the  cases  of  Bur  don  v.  Browning  (1 
Taunt.  522),  Bartlett  v.  Pickersgill  (4  East,  577,  n.  (£)), 
contrary  to  what  is  said  in  Rex  v.  Eden  (1  Esp.  97)." 

Upon  another  occasion,  a  record  of  conviction  for 
having  smuggled  spirits,  in  which  was  set  out  the  depo- 
sition of  a  witness,  was  refused,  as  evidence  to  contradict 
the  same  witness,  upon  the  trial  of  an  information  for 
assaulting  revenue  officers  in  making  the  seizure,  and  to 
prove  that,  contrary  to  his  assertion,  he  had  given  a  dif- 
ferent account  before  the  magistrates.  Lord  Ellenborough 
said,  "he  should  admit  the  record  to  prove  the  purpose 
for  which  by  law  it  is  effectual,  but  not  to  contradict  the 
witnesses.  For  that  purpose,  he  should  require  the  evi- 
dence on  oath  of  persons  present  before  the  magistrates, 
who  had  heard  all  that  was  sworn"  (k). 

(/)  Smith  \.  Rummens,  1  Camp.  9.  his  own  cause,  ante,  p.  107. 

The  reason  given   by  Lord  Ellen-  (g)  2  C.  M.  &  R.  133,  139. 

borough  for  refusing  to  receive  the  (h)  R.V.  Hotre,  1  Camp.  461.  See 

conviction  as  an  adjudication  of  the  Starkie's  Law  of  Evidence,  vol.  2, 

plaintiff's  guilt  is  no  longer  applic-  pp.  414,  792,  et  seq.,  and  810,  et  teq. 

able,  as  a  defendant  may  now  (with  As  to  contradiction  of  witnesses,  see 

very  few  exceptions)  be  a  witness  in  17  &  18  Viet.  c.  125,  ss.  22,  23,  24; 
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Conviction,  A  conviction,  however,  before  a  competent  tribunal,  and 

pel!"  "  unreversed,  will  operate  as  an  estoppel  in  a  criminal  pro- 

ceeding upon  the  points  decided  by  it.  Therefore,  where 
on  an  indictment  for  non-repair  of  a  highway  against  the 
inhabitants  of  the  township  of  H.,  averring  that  the  high- 
way was  in  the  township,  the  prosecutors  gave  in  evidence 
a  record  of  a  presentment  by  a  justice  under  13  Geo.  3, 
c.  78,  on  his  own  view,  that  the  road  in  question  was  out 
of  repair,  averring  that  it  was  in  the  township  of  H.,  and 
that  the  inhabitants  of  that  township  ought  to  repair  it, 
and  the  record  showed  a  plea  of  guilty  by  two  inhabitants 
of  the  township  of  H.,  a  conviction  before  the  sessions, 
and  a  sentence  of  fine :  it  was  held  conclusive  evidence 
against  H.  that  the  road  was  in  that  township,  and  this, 
although  the  presentment  might  have  been  bad  on  error 
for  not  showing  how  the  township  was  liable  (z). 

Convictions,  A  conviction  in  general  is  proved  by  a  certified  copy(^), 
and  it  is  expressly  enacted  by  the  Criminal  Law  Consoli- 
dation Acts,  that  convictions  under  their  provisions  may 
be  so  proved,  and  shall  be  presumed  to  have  been  unap- 
pealed  against  until  the  contrary  is  shown  (Z). 

and  28  Viet.  c.  18;  ante,  p.  367,  makes  copies  of  such  convictions, 

n.  (w).  signed  by  the  clerk  of  the  peace, 

(i)  R.  v.  .77.  Haughton,  1  El.  &  evidence  of  the  same.  At  petty  ses- 

Bl.  501 ;  see  Keane  v.  Reynolds,  2  sions  it  was  attempted  to  prove  a 

Id.  748 ;  R.  v.  JJ.  Bristol,  22  L.  T.  previous  conviction  under  that  act, 

213  ;  Justice  v.  Gosling,  21  L.  J.,  C.  by  the  oath  of  a  policeman  that  the 

P.  94  ;  and  2  Smith's  L.  C.  444.  defendant  had  been  convicted  on  a 

(k)  See  R.  v.  Yeoveley,  8  A.  &  E.  previous  occasion,  and  the  produc- 

806  ;  R.  v.  Ward,  6  C.  &  P.  366.  tion  of  the  minute-book  of  the  clerk 

(0  24  &  25  Viet.  c.  96,  ss.  112,  of  the  court  containing  an  entry  of 

116,  and  c.  97,  s.  70.  The  stat.  such  conviction.  It  was  held  that 

5  Geo.  4,  c.  83,  s.  17,  requires  con-  the  evidence  was  insufficient;  Giles 

victions  under  that  act  to  be  filed  v.  Siney,  13  W.  R.  92  (Q.  B.) 

in  the  court  of  quarter  sessions,  and  Nov.  14,  1864. 
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I.  STATUTES. 

NOTE. — The  pages  mentioned  in  the  margin  refer  to  the  pages  in  the  former 
part  of  the  work,  where  the  section  against  which  they  are  placed 
is  cited  or  commented  upon. 

11  &  12  VICT.  c.  43  (a). 

An  Act  to  facilitate  the  Performance  of  the  Duties  of 
Justices  of  the  Peace  out  of  Sessions,  within  England 
and  Wales,  with  respect  to  summary  Convictions  and 
Orders.  [14th  August,  1848.J 

WHEREAS  it  would  conduce  much  to  the  improvement  of  the  Pages  64,  81. 
administration  of  justice  within  England  and  Wales,  so  far  as 
respects  summary  convictions  and  orders,  to  be  made  by  her 
Majesty's  justices  of  the  peace  therein,  if  the  several  statutes 
and  parts  of  statutes  relating  to  the  duties  of  such  justices  in 
respect  of  such  summary  convictions  and  orders  were  consoli- 
dated, with  such  additions  and  alterations  as  may  be  deemed 
necessary,  and  that  such  duties  should  be  clearly  defined  by 
such  positive  enactment :  Be  it  therefore  declared  and  enacted 


(a)  See  general  observations  upon  this  statute,  ante,  p.  58  et  seq. 
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In  all  cases 
where  informa- 
tion shall  be 
laid  or  com- 
plaint made  of 
offences  com- 
mitted, justices 
may  issue  sum- 
mons to  persons 
to  answer  the 
same. 


How  summons 
to  be  served. 


Justices  not 
obliged  to  issue 
summonses  in 
certain  cases. 

No  objection 
allowed  for 
want  of  form. 


If  summons  be 
not  obeyed, 
justices  may 
issue  warrant ; 

Pages  90,  96. 


&c.,  that  in  all  cases  where  an  information  shall  be  laid  before 
one  or  more  of  her  Majesty's  justices  of  the  peace  for  any  county, 
riding,  division,  liberty,  city,  borough  or  place,  within  England 
or  Wales,  that  any  person  has  committed  or  is  suspected  to  have 
committed  any  offence  or  act  within  the  jurisdiction  of  such 
justice  or  justices  for  which  he  is  liable  by  law,  upon  summary 
conviction  for  the  same  before  a  justice  or  justices  of  the  peace, 
to  be  imprisoned  or  fined,  or  otherwise  punished,  and  also  in  all 
cases  where  a  complaint  shall  be  made  to  any  such  justice  or 
justices  upon  which  he  or  they  have  or  shall  have  authority  by 
law  to  make  any  order  for  the  payment  of  money  or  otherwise, 
then  and  in  every  such  case  it  shall  be  lawful  for  such  justice  or 
justices  of  the  peace  to  issue  his  or  their  summons  (A.)  directed 
to  such  person,  stating  shortly  the  matter  of  such  information  or 
complaint,  and  requiring  him  to  appear  at  a  certain  time  and 
place  before  the  same  justice  or  justices,  or  before  such  other 
justice  or  justices  of  the  same  county,  riding,  division,  liberty, 
city,  borough  or  place,  as  shall  then  be  there,  to  answer  to  the 
said  information  or  complaint,  and  to  be  further  dealt  with 
according  to  law ;  and  every  such  summons  shall  be  served  by 
a  constable  or  other  peace  officer,  or  other  person  to  whom  the 
same  shall  be  delivered,  upon  the  person  to  whom  it  is  so 
directed,  by  delivering  the  same  to  the  party  personally,  or  by 
leaving  the  same  with  some  person  for  him  at  his  last  or  most 
usual  place  of  abode  ;  and  the  constable,  peace  officer  or  person 
who  shall  serve  the  same  in  manner  aforesaid  shall  attend  at  the 
time  and  place  and  before  the  justices  in  the  said  summons  men- 
tioned, to  depose,  if  necessary,  to  the  service  of  the  said  sum- 
mons :  Provided  always,  that  nothing  herein  mentioned  shall 
oblige  any  justice  or  justices  of  the  peace  to  issue  any  such 
summons  in  any  case  where  the  application  for  any  order  of 
justices  is  by  law  to  be  made  ex  parte  :  Provided  also,  that  no 
objection  shall  be  taken  or  allowed  to  any  information,  complaint 
or  summons  for  any  alleged  defect  therein  in  substance  or  in 
form,  or  for  any  variance  between  such  information,  complaint 
or  summons  and  the  evidence  adduced  on  the  part  of  the  in- 
formant or  complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned  ;  but  if  any  such  variance 
shall  appear  to  the  justice  or  justices  present  and  acting  at  such 
hearing  to  be  such  that  the  party  so  summoned  and  appearing 
has  been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such 
justice  or  justices,  upon  such  terms  as  he  or  they  shall  think  fit, 
to  adjourn  the  hearing  of  the  case  to  some  future  day. 

II.  And  be  it  enacted,  that  if  the  person  so  served  with  a 
summons  as  aforesaid  shall  not  be  and  appear  before  the  justice 
or  justices  at  the  time  and  place  mentioned  in  such  summons, 
and  it  shall  be  made  to  appear  to  such  justice  or  justices,  by 
oath  or  affirmation,  that  such  summons  was  so  served  what 
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shall  be  deemed  by  such  justice  or  justices  to  be  a  reasonable 
time  before  the  time  therein  appointed  for  appearing  to  the  same, 
then  it  shall  be  lawful  for  such  justice  or  justices,  if  he  or  they 
shall  think  fit,  upon  oath  or  affirmation  being  made  before  him 
or  them  substantiating  the  matter  of  such  information  or  com- 
plaint to  his  or  their  satisfaction,  to  issue  his  or  their  warrant 
(B.)  to  apprehend  the  party  so  summoned,  and  to  bring  him 
before  the  same  justice  or  justices,  or  before  some  other  justice 
or  justices  of  the  peace  in  and  for  the  same  county,  riding,  divi- 
sion, liberty,  city,  borough  or  place,  to  answer  to  the  said  in- 
formation or  complaint,  and  to  be  further  dealt  with  according 
to  law ;  or  upon  such  information  being  laid  as  aforesaid  for  any  or  may  issue 
offence  punishable  on  conviction  the  justice  or  justices  before  warrant  in  the 
whom  such  information  shall  have  been  laid  may,  if  he  or  they       '  mstance  • 
shall  think  fit,  upon  oath  or  information  being  made  before  him 
or  them  substantiating  the  matter  of  such  information  to  his  or 
their  satisfaction,  instead  of  issuing  such  summons  as  aforesaid, 
issue  in  the  first  instance  his  or  their  warrant  (C.)  for  appre- 
hending the  person  against  whom  such  information  shall  have 
been  so  laid,  and  bringing  him  before  the  same  justice  or  justices, 
or  before  some  other  justice  or  justices  of  the  peace  in  and  for 
the  same  county,  riding,  division,  liberty,  city,  borough  or  place, 
to  answer  to  the  said  information,  and  to  be  further  dealt  with 
according  to  law;  or  if,  where  a  summons  shall  be  so  issued  as  or  if  summons, 
aforesaid,  and  upon  the  day  and  at  the  place  appointed  in  and  having  been 
by  the  said  summons  for  the  appearance  of  the  party  so  sum-  ^    y  se"7    ' , 
moned,  such  party  shall  fail  to  appear  accordingly  in  obedience  the  justices 
to  such  summons,  then  and  in  every  such  case,  if  it  be  proved  may  proceed 
upon  oath  or  affirmation  to  the  justice  or  justices  then  present  ex  parte. 
that  such  summons  was  duly  served  upon  such  party  a  reason- 
able time  before  the  time  so  appointed  for  his  appearance  as 
aforesaid,  it  shall  be  lawful  for  such  justice  or  justices  of  the 
peace  to  proceed  ex  parte  to  the  hearing  of  such  information  or 
complaint,  and  to  adjudicate  thereon,  as  fully  and  effectually,  to 
all  intents  and  purposes,  as  if  such  party  had  personally  appeared 
before  him  or  them  in  obedience  to  the  said  summons. 

III.  And  be  it  enacted,  that  every  such  warrant  to  apprehend  Form  of  war- 
a  defendant,  that  he  may  answer  to  any  such  information  or  rant, 
complaint  as  aforesaid,  shall  be  under  the  hand  and  seal  or  hands  Pages  93,  94, 
and  seals  of  the  justice  or  justices  issuing  the  same,  and  may  be  95. 
directed  either  to  any  constable  or  other  person  by  name,  or 
generally  to  the  constable  of  the  parish  or  other  district  within 
which  the  same  is  to  be  executed,  without  naming  him,  or  to 
such  constable  and  all  other  constables  within  the  county  or 
other  district  within  which  the  justice  or  justices  issuing  such 
warrant  hath  or  have  jurisdiction,  or  generally  to  all  the  con- 
stables within  such  last-mentioned  county  or  district,  and  it  shall 
state  shortly  the  matter  of  the  information  or  complaint  on  which 
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Where  and  how 
warrant  may  be 
executed. 


Certain  provi- 
sions of  1 1  & 
12  Viet.  c.  42, 
as  to  backing 
of  warrants  to 
extend  to  war- 
rants issued 
under  this  act. 


No  objection 
allowed  for 
want  of  form  in 


it  is  founded,  and  shall  name  or  otherwise  describe  the  person 
against  whom  it  has  been  issued,  and  it  shall  order  the  constable 
or  other  person  to  whom  it  is  directed  to  apprehend  the  said 
defendant,  and  to  bring  him  before  one  or  more  justice  or  jus- 
tices of  the  peace  (as  the  case  may  require)  of  the  same  county, 
riding,  division,  liberty,  borough  or  place,  to  answer  to  the  said 
information  or  complaint,  and  to  be  further  dealt  with  according 
to  law;  and  that  it  shall  not  be  necessary  to  make  such  warrant 
returnable  at  any  particular  time,  but  the  same  may  remain  in 
full  force  until  it  shall  be  executed  ;  and  such  warrant  may  be 
executed  by  apprehending  the  defendant  at  any  place  within  the 
county,  riding,  division,  liberty,  city,  borough  or  place  within 
which  the  justices  issuing  the  same  shall  have  jurisdiction,  or,  in 
case  of  fresh  pursuit,  at  any  place  in  the  next  adjoining  county 
or  place  within  seven  miles  of  the  border  of  such  first-mentioned 
county,  riding,  division,  liberty,  city,  borough  or  place,  without 
having  such  warrant  backed  as  hereinafter  mentioned ;  and  in 
all  cases  where  such  warrant  shall  be  directed  to  all  constables 
or  peace  officers  within  the  county  or  other  district  within  which 
the  justice  or  justices  issuing  the  same  shall  have  jurisdiction, 
it  shall  be  lawful  for  any  constable,  headborough,  tithingman, 
borsholder,  or  other  peace  officer  for  any  parish,  township, 
hamlet  or  place,  situate  within  the  limits  of  the  jurisdiction  for 
which  such  justice  or  justices  shall  have  acted  when  he  or  they 
granted  such  warrant,  to  execute  such  warrant  in  like  manner 
as  if  such  warrant  were  directed  specially  to  such  constable  by 
name,  and  notwithstanding  that  the  place  in  which  such  warrant 
shall  be  executed  shall  not  be  within  the  parish,  township, 
hamlet  or  place  for  which  he  shall  be  such  constable,  head- 
borough,  tithingman,  borsholder  or  other  peace  officer ;  and 
such  of  the  provisions  and  enactments  contained  in  a  certain 
act  of  parliament  made  and  passed  in  this  present  session  of 
parliament,  intituled  "An  Act  to  facilitate  the  Performance  of 
the  Duties  of  Justices  of  the  Peace  out  of  Sessions  within  Eng- 
land and  Wales  with  respect  to  Persons  charged  with  indictable 
Offences, "  (b)  as  to  the  backing  of  any  warrant,  and  the  indorse- 
ment thereon  by  a  justice  of  the  peace  or  other  officer,  autho- 
rizing the  person  bringing  such  warrant,  and  all  other  persons 
to  whom  the  same  was  originally  directed,  to  execute  the  same 
within  the  jurisdiction  of  the  justice  or  officer  so  making  such 
indorsement,  as  are  applicable  to  the  provisions  of  this  act,  shall 
extend  to  all  such  warrants,  and  to  all  warrants  of  commitment 
issued  under  and  by  virtue  of  this  act,  in  as  full  and  ample  a 
manner  as  if  the  said  several  provisions  and  enactments  were 
here  repeated  and  made  parts  of  this  act:  Provided  always,  that 
no  objection  shall  be  taken  or  allowed  to  any  such  warrant  to 

(b)  11  &  12  Viet.  c.  42,  ss.  11—15  ;   ante,  p.  24. 
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apprehend  a  defendant  so  issued  upon  any  such  information  or  the  warrant,  or 
complaint  as  aforesaid  under  or  by  virtue  of  this  act,  for  any  ^""^"JJ^ 
alleged  defect  therein  in  substance  or  in  form,  or  for  any  variance  el^^e  ad_ 
between   it  and   the  evidence  adduced  on  the  part  of  the  in-  duced; 
formant  or  complainant  as  hereinafter  mentioned;  but  if  any  but  if  the  party 
such  variance  shall  appear  to  the  justice  or  justices  present  and  charged  is 
acting  at  such  hearing  to  be  such  that  the  party  so  apprehended  "(atilm  £e 
under  such  warrant  has  been  thereby  deceived  or  misled,  it  shall  may  be  c^m_ 
be  lawful  for  such  justice  or  justices,  upon  such  terms  as  he  or  muted  or  dis- 
they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some  charged  upon 
future  day,  and  in  the  meantime  to  commit  (D.)  the  said  defend-  recognizance; 
ant  to  the  house  of  correction  or  other  prison,  lock-up  house  or 
place  of  security,  or  to  such  other  custody  as  the  said  justice  or 
justices  shall  think  fit,  or  to  discharge  him  upon  his  entering 
into  a  recognizance  (E.),  with  or  without  surety  or  sureties,  at 
the  discretion  of  such  justice   or  justices,  conditioned  for  his 
appearance  at  the  time  and  place  to  which  such  hearing  shall  be 
so  adjourned:   Provided  always,  that  in  all  cases  where  a  de-  but  if  he  fail  to 

fendant  shall  be  discharged  upon  recognizance  as  aforesaid,  and  re-appear,  the 

r  .        .     '         ,     *         •  i  justice  may 

shall  not  afterwards  appear  at  the  time  and  place  in  such  recog-  transmjt  t^e 

nizance  mentioned,  then  the  said  justice  who  shall  have  taken  recognizance  to 

the  said  recognizance,  or  any  justice  or  justices  who  may  then  the  clerk  of  the 

be  there  present,  upon  certifying  (F.)  upon  the  back  of  the  said  peace. 

recognizance  the  nonappearance  of  the  defendant,  may  transmit 

such  recognizance    to    the    clerk  of  the  peace  of  the  county, 

riding,  division,  liberty,  city,    borough  or  place,  within  which 

such  recognizance  shall  have  been  taken,  to  be  proceeded  upon 

in  like  manner  as  other  recognizances,  and  such  certificate  shall 

be  deemed  sufficient  prima  facie  evidence  of  such  nonappearance 

of  the  said  defendant. 

IV.  And  be  it  enacted,  that  in  any  information  or  complaint,  Description  of 

or  the  proceedings  thereon,  in  which  it  shall  be  necessary  to  state  tne  ProPerty  of 

'        ,  .        $  11-  -i  •         partners,  &c. ; 

the  ownership  or  any  property  belonging  to  or  in  the  possession   patres  §5  is?. 

of  partners,  joint  tenants,  parceners,  or  tenants  in  common,  it 

shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  the 

property   to   belong  to  the   person  so  named  and  another  or 

others,  as  the  case  may  be,  and  whenever  in  any  information 

or  complaint,  or  the  proceedings  thereon,  it  shall  be  necessary 

to  mention,   for  any   purpose   whatsoever,   any   partners,  joint 

tenants,  parceners  or  tenants  in  common,  it  shall  be  sufficient 

to  describe  them  in  manner  aforesaid  ;    and   whenever  in  any  of  the  property 

such  information  or  complaint,  or  the  proceedings  thereon,  it  of  counties; 

shall  be  necessary  to  describe  the  ownership  of  any  work  or 

building  made,  maintained  or  repaired  at  the  expense  of  any 

county,  riding,  division,  liberty,  city,  borough  or  place,  or  of  any 

materials  for  the  making,  altering  or  repairing  of  the  same,  they 

may  be  therein  described  as  the  property  of  the  inhabitants  of 

such  county,   riding,  division,    liberty,  city,  borough  or  place 
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of  the  property 
in  goods  pro- 
vided for  the 
poor; 


of  the  property 
in  materials  for 
parish  roads  j 


of  the  property 
in  materials  for 
turnpike  roads, 

&C.J 


of  the  property 
of  commission- 
ers of  sewers. 

Prosecution 
and  punish- 
ment of  aiders 
and  abettors  in 
the  commission 
of  offences. 

Page  72. 
«  Sic. 


Provisions  of 
11  &  12  Viet. 
c.  42,  as  to  jus- 
tices in  one 
county,  &c. 
acting  for  an- 
other to  extend 
to  this  act. 


respectively ;  and  all  goods  provided  by  parish  officers  for  the 
use  of  the  poor  may  in  any  such  information  or  complaint,  or 
the  proceedings  thereon,  be  described  as  the  goods  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  or  of  the  over- 
seers of  the  poor  of  the  township  or  hamlet,  or  of  the  guardians 
of  the  poor  of  the  union  to  which  the  same  belong,  without 
naming  any  of  them ;  and  all  materials  and  tools  provided  for 
the  repair  of  highways  at  the  expense  of  parishes  or  other  dis- 
tricts in  which  such  highways  may  be  situate  may  be  therein 
described  as  the  property  of  the  surveyor  or  surveyors  of  such 
highways  respectively,  without  naming  him  or  them ;  and  all 
materials  or  tools  provided  for  making  or  repairing  any  turn- 
pike road,  and  buildings,  gates,  lamps,  boards,  stones,  posts, 
fences  or  other  things,  erected  or  provided  for  the  purpose  of 
any  such  turnpike  road,  may  be  described  as  the  property  of  the 
commissioners  or  trustees  of  such  turnpike  road,  without  naming 
them ;  and  all  property  of  the  commissioners  of  sewers  of  any 
district  may  be  described  as  the  property  of  such  commissioners, 
without  naming  them. 

V.  And  be  it  enacted,  that  every  person  who  shall  aid,  abet, 
counsel  or  procure  the  commission  of  any  offence,  which  is  or 
hereafter  shall  be  punishable  on  summary  conviction,  shall  be 
liable  to  be  proceeded  against  and  convicted  for  the  same,  either 
together  with  the  principal  offender,  or  before  or  after  his  con- 
viction, and  shall  be  liable  on  conviction  to  the  same  forfeiture 
and  punishment  as  such  principal  offender  is  or  shall  be  by  law 
liable,*  and  may  be  proceeded  against  and  convicted  either  in  the 
county,  riding,  division,  liberty,  city,  borough  or  place  where 
such  principal  offender  may  be  convicted,  or  in  that  in  which 
such  offence  of  aiding,  abetting,  counselling  or  procuring  may  have 
been  committed. 

VI.  And  be  it  enacted,  that  such  of  the  provisions  and  enact- 
ments in  the  act  aforesaid  made  and  passed  in  this  present  ses- 
sion of  parliament,  intituled  "An  Act  to  facilitate  the  Perform- 
ance of  the  Duties  of  Justices  of  the   Peace  out  of  Sessions 
within  England  and  Wales,  with  respect  to  Persons  charged  with 
indictable  Offences,"  (c)  whereby  a  justice  of  the  peace  for  one 
county,  riding,  division,  liberty,  city,  borough  or  place  may  act 
for  the  same  whilst  residing  or  being  in  an  adjoining  county, 
riding,  division,  liberty,  city,  borough  or  place  of  which  he  is 
also  a  justice  of  the  peace,  or  whereby  a  justice  of  the  peace  for 
any  county  at  large,  riding,  division  or  liberty  may  act  as  such 
within  any  city,  town  or  precinct,  next  adjoining  thereto  or  sur- 
rounded thereby,  being  a  county  of  itself,  or  otherwise  ha?ing 
exclusive  jurisdiction,  as  are  applicable  to  the  provisions  of  this 
act,  shall  be  deemed  to  be  incorporated  into  this  act,  and  to 


(c)  11  &  12  Viet.  c.  42,  ss.  5—7  ;  ante,  p.  23. 
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extend  to  all  acts  required  of  or  to  be  performed  by  justices  of 
the  peace  under  or  by  virtue  of  this  act,  in  as  full  and  ample  a 
manner  as  if  the  said  provisions  and  enactments  were  here  re- 
peated and  made  parts  of  this  act  (c/). 

VII.  And  be  it  enacted,  that  if  it  shall  be  made  to  appear  to  Power  to  jus- 
any  justice  of  the  peace,  by  the  oath  or  affirmation  of  any  ere-  t{<;e  to  summon 
dible  person,  that  any  person  within   the  jurisdiction  of  such  ^J^ 
justice  is  likely  to  give  material  evidence  in  behalf  of  the  prose-  gjve  evidence; 
cutor  or   complainant   or   defendant,  and  will   not  voluntarily  pacre  10-t. 
appear  for  the  purpose  of  being  examined  as  a  witness  at  the 
time  and  place  appointed  for  the  hearing  of  such  information  or 
complaint,  such  justice  may  and  is  hereby  required  to  issue  his 
summons  (G.   1.)   to   such    person    under   his    hand  and  seal, 
requiring  him  to  be  and  appear  at  a  time  and  place  mentioned 
in  such  summons  before  the  said  justice,  or  before  such  other 
justice  or  justices  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough  or  place,  as  shall  then  be  there, 
to  testify  what  he  shall  know  concerning  the  matter  of  the  said 
information  or  complaint;   and  if  any  person  so  summoned  shall  if  summons  be 
neglect  or  refuse  to  appear  at  the  time  and  place  appointed  by  not  obeyed, 
the  said  summons,  and  no  just  excuse  shall  be  offered  for  such 
neglect  or  refusal,  then  (after  proof  upon  oath  or  affirmation  of 
such  summons   having   been   served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at 
his  last  or  most  usual  place  of  abode,  and  that  a  reasonable  sum 
was  paid  or  tendered  to  him  for  his  costs  or  expenses  in  that 
behalf,)  it  shall  be  lawful  for  the  justice  or  justices  before  whom 
such  person  should  have  appeared  to  issue  a  warrant  (G.  2.) 
under   his  or  their   hands  and   seals   to   bring  and   have   such 
person,  at  a  time  and  place  to  be  therein  mentioned,  before  the 
justice  who   issued   the   said   summons,  or   before   such  other 
justice  or  justices  of  the  peace  for  the  same  county,  riding,  divi- 
sion, liberty,  city,  borough  or  place,  as  shall  then  be  there,  to 
testify  as  aforesaid,  and  which  said  warrant  may,  if  necessary, 
be  backed  as  hereinbefore  is  mentioned,  in  order  to  its  being 
executed  out  of  the  jurisdiction  of  the  justice  who  shall  have 
issued  the  same;  or  if  such  justice  shall  be  satisfied  by  evidence  in  certain  cases 
upon  oath  or  affirmation,  that  it  is  probable  that  such  person  may  issue  war- 
will  not  attend  to  give  evidence  without  being  compelled  so  to  rant  in  *be  &TSt 
do,  then,  instead  of  issuing  such  summons,  it  shall  be  lawful  for  lnstance- 
him  to  issue  his  warrant  (G.  3.)  in  the  first  instance,  and  which, 
if  necessary,  may  be  backed  as  aforesaid  ;  and  if  on  the  appear-  Persons  ap- 
ance  of  such  person  so  summoned  before  the  said  last-mentioned  pearing  on 
justice  or  justices,  either  in  obedience  to  the  said  summons  or  summons,  &c. 

upon  being  brought  before  him  or  them  by  virtue  of  the  said  refusi."g  to  be 

'  examined,  may 

be  committed. 

(d)  This  section  is  not  controlled  by  sect.  35,  of  this  act,  see  26  &  27 
Viet.  c.  77. 
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Complaints  for 
an  order  need 
not  be  in  writ- 
ing- 
Page  74. 


As  to  proceed- 
ing's upon  in- 
formations for 
offences 
punishable  on 
summary  con- 
victions. 
Pages  76,  77. 


The  party 
charged,  if 
deceived  by 
variance  be- 
tween informa- 
tion and  evi- 
dence, may  be 
committed  or 
discharged 
upon  recogni- 
zance ; 


but  if  he'fail  to 
re-appear,  the 
Justice  may 


warrant,  such  person  shall  refuse  to  be  examined  upon  oath  or 
affirmation  concerning  the  premises,  or  shall  refuse  to  take  such 
oath  or  affirmation,  or,  having  taken  such  oath  or  affirmation,  shall 
refuse  to  answer  such  questions  concerning  the  premises  as  shall 
then  be  put  to  him,  without  offering  any  just  excuse  for  such 
refusal,  any  justice  of  the  peace  then  present,  and  having  there 
jurisdiction,  may  by  warrant  (G.  4.)  under  his  hand  and  seal 
commit  the  person  so  refusing  to  the  common  gaol  or  house  of 
correction  for  the  county,  riding,  division,  liberty,  city,  borough 
or  place  where  such  person  so  refusing  shall  then  be,  there  to 
remain  and  be  imprisoned  for  any  time  not  exceeding  seven  days, 
unless  he  shall  in  the  meantime  consent  to  be  examined  and  to 
answer  concerning  the  premises. 

VIIF.  And  be  it  enacted,  that  in  all  cases  of  complaints  upon 
which  a  justice  or  justices  of  the  peace  may  make  an  order  for 
the  payment  of  money  or  otherwise  it  shall  not  be  necessary  that 
such  complaint  shall  be  in  writing,  unless  it  shall  be  required  to 
be  so  by  some  particular  act  of  parliament  upon  which  such  com- 
plaint shall  be  framed. 

IX.  And  be  it  declared  and  enacted,  that  in  all  cases  of  in- 
formations for  any  offences  or  acts  punishable  upon  summary 
conviction,  any  variance  between  such  information  and  the  evi- 
dence adduced  in  support  thereof  as  to  the  time  at  which  such 
offence  or  act  shall  be  alleged  to  have  been  committed  shall  not 
be  deemed  material,  if  it  be  proved  that  such  information  was  in 
fact  laid  within  the  time  limited  by  law  for  laying  the  same ; 
and  any  variance  between  such  information  and  the  evidence 
adduced  in  support  thereof  as  to  the  parish  or  township  in  which 
the  offence  or  act  shall  be  alleged  to  have  been  committed  shall 
not  be  deemed  material,  provided  that  the  offence  or  act  be 
proved  to  have  been  committed  within  the  jurisdiction  of  the 
justice  or  justices  by  whom  such  information  shall  be  heard  and 
determined  ;  and  if  any  such  variance,  or  any  variance  in  any 
other  respect  between  such  information  and  the  evidence  ad- 
duced in  support  thereof,  shall  appear  to  the  justice  or  justices 
present  and  acting  at  the  hearing  to  be  such  that  the  party 
charged  by  such  information  has  been  thereby  deceived  or 
misled,  it  shall  be  lawful  for  such  justice  or  justices,  upon  such 
terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the 
case  to  some  future  day,  and  in  the  meantime  to  commit  (D.) 
the  said  defendant  to  the  house  of  correction  or  other  prison, 
lock-up  house,  or  place  of  security,  or  to  such  other  custody  as 
the  said  justice  or  justices  shall  think  fit,  or  to  discharge  him 
upon  his  entering  into  a  recognizance  (E.),  with  or  without 
surety  or  sureties,  at  the  discretion  of  such  justice  or  justices, 
conditioned  for  his  appearance  at  the  time  and  place  to  which 
such  hearing  shall  be  so  adjourned  :  Provided  always,  that  in  all 
cases  where  a  defendant  shall  be  discharged  upon  recognizance 
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as  aforesaid,  and  shall  not  afterwards  appear  at  the  time  and  transmit  the 
place  in  such  recognizance  mentioned,  then  the  said  justice  who  recognizance  to 
shall  have  taken  the  said  recognizance,  or  any  justice  or  justices  t] 
who  may  then  be  there  present,  upon  certifying  (F.)  upon  the  pea 
back  of  the  said  recognizance  the  nonappearance  of  the  defend- 
ant, may  transmit  such  recognizance  to  the  clerk  of  the  peace  of 
the  county,  riding,    division,    liberty,    city,   borough  or  place, 
within  which  such  recognizance  shall  have  been  taken,  to  be 
proceeded  upon  in  like  manner  as  other  recognizances,  and  such 
certificate  shall  be  deemed   sufficient  prima  facie  evidence  of 
such  nonappearance  of  the  said  defendant. 

X.  And  be  it  declared  and  enacted,  that  every  such  complaint  Manner  of 
upon  which  a  justice  or  justices  of  the  peace  is  or  are  or  shall  making  com- 
be authorized  by  law  to  make  an  order,  and  that  every  informa-  PIamt  or.lay'ng 

c  rr-  •  i    i  i  •     •          information. 

tion  tor  any  onence  or  act  punishable  upon  summary  conviction, 

unless  some  particular  act  of  parliament  shall  otherwise  require,  "aSe  "*• 

may  respectively  be  made  or  laid  without  any  oath  or  affirmation 

being  made  of  the  truth  thereof;  except  in  cases  of  informations  When  warrant 

where  the  justice  or  justices  receiving  the  same  shall  thereupon  issued  in  the 

issue  his  or  their  warrant  in  the  first  instance  to  apprehend  the  firs'  instance, 

defendant  as  aforesaid,  and  in  every  such  case  where  the  justice  '" 

or  justices  shall  issue  his  or  their  warrant  in  the  first  instance,   cfcu^ 

the  matter  of  such  information  shall  be   substantiated  by  the 

oath  or  affirmation  of  the    informant,  or  by  some  witness  or 

witnesses  on  his  behalf,  before  any  such  warrant  shall  be  issued  ; 

and  every  such  complaint  shall  be  for  one  matter  of  complaint 

only,  and  not  for  two  or  more  matters  of  complaint ;  and  every  information  to 

such    information    shall   be  for  one  offence  only,  and   not  for  be  for  one 

two  or  more  offences  ;  and  every  such  complaint  or  information  offence  only. 

may  be  laid  or  made  by  the  complainant  or  informant  in  person, 

or  by  his  counsel  or  attorney  or  other  person  authorized  in  that 

behalf. 

XI.  And  be  it  enacted,  that  in  all  cases  where  no  time  is  Time  limited 
already  or  shall  hereafter  be  specially  limited  for  making  any  for  such  corn- 
such  complaint  or   laying   any  such  information  in  the  act  or  plaint  or  infor- 
acts  of  parliament  relating  to  each  particular  case,  such  com-  matlon- 
plaint  shall  be  made  and  such  information  shall  be  laid  within  ?aSe  68. 

six  calendar  months  from  the  time  when  the  matter  of  such  com- 
plaint or  information  respectively  arose. 

XII.  And   be  it  enacted,  that  every  such  complaint  and  in-  Astothehear- 
formation  shall  be  heard,  tried,  determined  and  adjudged  by  one  ing  of  com- 

or  two  or  more  justice  or  justices  of  the   peace,  as   shall  be  pla'nts  a"d 
directed  by  the  act  of  parliament  upon  which  such  complaint  or  informatlons- 
information  shall  be  framed,  or  such  other  act  or  acts  of  parlia-  *>a£e  97- 
ment  as  there  may  be  in  that  behalf;  and  if  there  be  no  such 
direction  in  any  such  act  of  parliament,  then  such  complaint  or 
information  may  be  heard,  tried,  determined  and  adjudged,  by 
any  one  justice  of  the  peace  for  the  county,  riding,  division, 
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Places  in  which 
justices  shall 
sit  to  hear 
complaints,  &c. 
to  be  deemed 
an  open  court. 

Parties  allowed 
to  plead  by 
counsel  or  at- 
torney. 


If  defendant 
does  not  ap- 
pear, justices 
may  proceed  to 
hear  and  deter- 
mine, or  issue 
warrant,  and 
adjourn  the 
hearing  till  de- 
fendant is  ap- 
prehended. 


If  defendant 
appear,  and 
complainant, 
&c.  does  not, 
justice  may 
dismiss  the 
complaint,  &c. 
oral  discretion 
adjourn  hear- 


liberty,  city,  borough  or  place  where  the  matter  of  such  infor- 
mation shall  have  arisen ;  and  the  room  or  place  in  which  such 
justice  or  justices  shall  sit  to  hear  and  try  any  such  complaint  or 
information  shall  be  deemed  an  open  and  public  court,  to  which 
the  public  generally  may  have  access,  so  far  as  the  same  can 
conveniently  contain  them ;  and  the  party  against  whom  such 
complaint  is  made  or  information  laid  shall  be  admitted  to  make 
his  full  answer  and  defence  thereto,  and  to  have  the  witnesses 
examined  and  cross-examined  by  counsel  or  attorney  on  his 
behalf;  and  every  complainant  or  informant  in  any  such  case 
shall  be  at  liberty  to  conduct  such  complaint  or  information  re- 
spectively, and  to  have  the  witnesses  examined  and  cross- 
examined  by  counsel  or  attorney  on  his  behalf. 

XIII.  And  be  it  enacted,  that  if  at  the  day  and  place  ap- 
pointed in  and  by  the  summons  aforesaid  for  hearing  and  deter- 
mining such  complaint  or  information  the  defendant  against  whom 
the  same  shall  have  been  made  or  laid  shall  not  appear  when 
called,  the  constable  or  other  person  who  shall  have  served  him 
with  the  summons  in  that  behalf  shall  then  declare  upon  oath 
in  what  manner  he  served  the  said  summons ;  and  if  it  appear 
to  the  satisfaction  of  any  justice  or  justices  that  he  duly  served 
the  said  summons,  in  that  case  such  justice  or  justices  may  pro- 
ceed to  hear  and  determine  the  case  in  the  absence  of  such  de- 
fendant, or  the  said  justice  or  justices,  upon  the  nonappearance 
of  such  defendant  as  aforesaid,  may,  if  he  or  they  think  fit,  issue 
his  or  their  warrant  in  manner  hereinbefore  directed,  and  shall 
adjourn  the  hearing  of  the  said  complaint  or  information  until 
the  said  defendant  shall  be  apprehended ;  and  when  such  de- 
fendant shall  afterwards  be  apprehended  under  such  warrant  he 
shall  be  brought  before  the  same  justice  or  justices,  or  some 
other  justice  or  justices  of  the  same  county,  riding,  division, 
liberty,  city,  borough  or  place,  who  shall  thereupon,  either  by 
his  or  their  warrant  (H.),  commit  such  defendant  to  the  house  of 
correction  or  other  prison,  lock-up  house  or  place  of  security, 
or,  if  he  or  they  think  fit,  verbally  to  the  custody  of  the  con- 
stable or  other  person  who  shall  have  apprehended  him,  or  to 
such  other  safe  custody  as  he  or  they  shall  deem  fit,  and  order 
the  said  defendant  to  be  brought  up  at  a  certain  time  and  place 
before  such  justice  or  justices  of  the  peace  as  shall  then  be  there, 
of  which  said  order  the  complainant  or  informant  shall  have  due 
notice ;  or  if  upon  the  day  and  at  the  place  so  appointed  as 
aforesaid  such  defendant  shall  attend  voluntarily  in  obedience  to 
the  summons  in  that  behalf  served  upon  him,  or  shall  be  brought 
before  the  said  justice  or  justices  by  virtue  of  any  warrant,  then, 
if  the  complainant  or  informant,  having  had  such  notice  as  afore- 
said, do  not  appear,  by  himself,  his  counsel  or  attorney,  the  said 
justice  or  justices  shall  dismiss  such  complaint  or  information, 
unless  for  some  reason  he  or  they  shall  think  proper  to  adjourn 
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the  hearing  of  the  same  unto  some  other  day  upon  such  terms  ing  and  com- 
as he  or  they  shall  think  fit,  in  which  case  such  justice  or  jus-  mit  or  dis- 
tices  may  commit  (D.)  the  defendant  in  the  meantime  to  the  charge  defend- 
house  of  correction  or  other  prison,  lock-up  house  or  place  of  co^nuan/e^ 
security,  or  to  such  other  custody  as  such  justice  or  justices 
shall  think  fit,  or  may  discharge  him  upon  his  entering  into  a  re- 
cognizance (E.),  with  or  without  surety  or  sureties,  at  the  discre- 
tion of  such  justice  or  justices,  conditioned  for  his  appearance  at 
the  time  and  place  to  which  such  bearing  shall  be  so  adjourned ; 
and  if  such  defendant  shall  not  afterwards  appear  at  the  time  but  if  he  fail  to 
and  place  mentioned  in  such  recognizance,  then  the  said  justice  re-appear,  the 
who  shall  have  taken  the  said  recognizance,  or  any  justice  or  justice  may 

justices  who  may  then  be  there  present,  upon  certifying  (F.)  on  trdnsm.lt  tne 
I      i      i       /•    i  -  i  f    i_     N   f     j     recognizance  to 

the  back  of  the  recognizance  the  nonappearance  or  the  defend-  tjje  ^\er^  Of  tne 

ant,  may  transmit  such  recognizance  to  the  clerk  of  the  peace  peace, 
of  the  county,  riding,  division,  liberty,  city,  borough  or  place 
within  which  the  offence  shall  be  laid  to  have  been  committed, 
to  be  proceeded  upon  in  like  manner  as  other  recognizances, 
and  such  certificate  shall  be  deemed  sufficient  prima  facie  evi- 
dence of  such  nonappearance  of  the  said  defendant;  but  if  both  If  both  parries 
parties  appear,  either  personally  or  by  their  respective  counsel  appear,  justice 
or  attornies,  before  the  justice  or  justices  who  are  to  hear  and  to  hear  and 
determine  such  complaint  or  information,  then  the  said  justice  or 
justices  shall  proceed  to  hear  and  determine  the  same. 

XIV.  And  be  it  enacted,  that  where  such  defendant  shall  be   Proceedings  on 
present  at  such  hearing  the  substance  of  the  information  or  com-  the  hearing  of 
plaint  shall  be  stated  to  him,  and  he  shall  be  asked  if  he  have  complaints  and 
any  cause  to  show  why  he  should  not  be  convicted,  or  why  an  " 
order  should  not  be  made  against  him,  as  the  case  may  be,  and   * 
if  he  thereupon  admit  the  truth  of  such  information  or  com- 
plaint, and  show  no  cause  or  no  sufficient  cause  why  he  should 
not  be  convicted,  or  why  an  order  should  not  be  made  against 
him,  as  the  case  may  be,  then  the  justice  or  justices  present  at 
the  said  hearing  shall  convict  him  or  make  an  order  against  him 
accordingly  ;  but  if  he  do  not  admit  the  truth  of  such  informa- 
tion or  complaint  as  aforesaid,  then  the  said  justice  or  justices 
shall  proceed  to  hear  the  prosecutor  or  complainant,  and  such 
witnesses  as  he  may  examine,  and  such  other  evidence  as  be  may 
adduce,  in  support  of  his  information  or  complaint  respectively, 
and  also  to  hear  the  defendant  and  such  witnesses  as  he  may 
examine  and  such  other  evidence  as  he  may  adduce  in  his  de- 
fence, and   also  to  hear   such  witnesses  as  the  prosecutor  or 
complainant  may  examine  in  reply,  if  such  defendant  shall  have 
examined  any  witnesses  or  given  any  evidence  other  than  as  to 
bis  the  defendant's  general   character;    but  the  prosecutor  or 
complainant  shall  not  be  entitled  to  make  any  observations  in 
reply  upon  the  evidence  given  by  the  defendant,  nor  shall  the 
defendant  be  entitled  to  make  any  observations  in  reply  upon 

P.  LL 
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Proviso. 


Prosecutors 
and  complain- 
ants in  certain 
cases  to  be 
deemed  compe- 
tent witnesses, 
and  examined 
upon  oath,  &c. 

Page  107. 


Power  to  jus- 
tices to  adjourn 
the  hearing  of 
cases,  and 
commit  defend- 
ant, or  suffer 
him  to  go  at 
large,  or  dis- 
charge him 


the  evidence  given  by  the  prosecutor  or  complainant  in  reply 
as  aforesaid  ;  and  the  said  justice  or  justices,  having  heard  what 
each  party  shall  have  to  say,  as  aforesaid,  and  the  witnesses 
and  evidence  so  adduced,  shall  consider  the  whole  matter,  and 
determine  the  same,  and  shall  convict  or  make  an  order  upon 
the  defendant,  or  dismiss  the  information  or  complaint,  as  the 
case  may  be ;  and  if  he  or  they  convict  or  make  an  order  against 
the  defendant,  a  minute  or  memorandum  thereof  shall  then  be 
made  (a),  for  which  no  fee  shall  be  paid,  and  the  conviction  (I. 
1 — 3)  or  order  (K.  1 — 3)  shall  afterwards  be  drawn  up  by  the 
said  justice  or  justices  in  proper  form,  under  his  or  their  hand 
and  seal  or  hands  and  seals,  and  he  or  they  shall  cause  the  same 
to  be  lodged  with  the  clerk  of  the  peace,  to  be  by  him  filed 
among  the  records  of  the  general  quarter  sessions  of  the  peace ; 
or  if  the  said  justice  or  justices  shall  dismiss  such  informa- 
tion or  complaint,  it  shall  be  lawful  for  such  justice  or  jus- 
tices, if  he  or  they  shall  think  fit,  being  required  so  to  do,  to 
make  an  order  of  dismissal  of  the  same  (L.),  and  shall  give  the 
defendant  in  that  behalf  a  certificate  thereof  (M.),  which  said 
certificate  afterwards,  upon  being  produced,  without  further  proof, 
shall  be  a  bar  to  any  subsequent  information  or  complaint  for 
the  same  matters  respectively  against  the  same  party :  Provided 
always,  that  if  the  information  or  complaint  in  any  such  case 
shall  negative  any  exemption,  exception,  proviso  or  condition  in 
the  statutes  on  which  the  same  shall  be  framed,  it  shall  not  be 
necessary  for  the  prosecutor  or  complainant  in  that  behalf  to 
prove  such  negative,  but  the  defendant  may  prove  the  affirmative 
thereof  in  his  defence,  if  he  would  have  advantage  of  the 
same. 

XV.  And  be  it  enacted,  that  every  prosecutor  of  any  such  in- 
formation, not  having  any  pecuniary  interest  in  the  result  of  the 
same,  and  every  complainant  in  any  such  complaint  as  aforesaid, 
whatever  his  interest  may  be  in  the  result  of  the  same,  shall  be 
a  competent  witness  to  support  such  information  or  complaint 
respectively  ;  and  every  witness  at  any  such  hearing  as  aforesaid 
shall  be  examined  upon  oath  or  affirmation,  and  the  justice  or 
justices  before  whom  any  such  witness  shall  appear  for  the  pur- 
pose of  being  so  examined  shall  have  full  power  and  authority 
to  administer  to  every  such  witness  the  usual  oath  or  affirmation. 

XVI.  And  be  it  enacted,  that  before  or  during  such  hearing  of 
any  such  information  or  complaint  it  shall  be  lawful  for  any  one 
justice,  or  for  the  justices  present,  in  their  discretion,  to  adjourn 
the  hearing  of  the  same  to  a  certain  time  and  place  to  be  then 
appointed  and  stated  in  the  presence  and  hearing  of  the  party  or 
parties,  or  their  respective  attornies  or  agents  then  present,  and 
in  the  meantime  the  said  justice  or  justices  may  suffer  the  de- 

(e)  And  see  sect  17. 
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fendant  to  go  at  large,  or  may  commit  (D.)  him  to  the  common  upon  his  own 
gaol  or  house  of  correction  or  other  prison,  lock-up  house  or  recognizance; 
place  of  security  in  the  county,   riding,  division,  liberty,  city,   Pages  98,  99. 
borough  or  place  for  which  such  justice  or  justices  shall  be  then 
acting,  or  to  such  other  safe  custody  as  the  said  justice  or  jus- 
tices shall  think  fit,  or  may  discharge  such  defendant  upon  his 
entering  into  a  recognizance  (E.),  with  or  without  surety  or 
sureties,  at  the  discretion  of  such  justice  or  justices,  conditioned 
for  his  appearance  at  the  time  and  place  to  which  such  hearing 
or  further  hearing  shall  be  adjourned ;  and  if  at  the  time  or 
place  to  which  such  hearing  or  further  hearing  shall  be  so  ad- 
journed either  or  both  of  the  parties  shall  not  appear  personally, 
or  by  his  or  their  counsel  or  attornies  respectively,  before  the 
said  justice  or  justices,  or  such  other  justice  or  justices  as  shall 
then  be  there,  it  shall  be  lawful  for  the  justice  or  justices  then 
there  present  to  proceed  to  such  hearing  or  further  hearing  as  if 
such  party  or  parties  were  present;  or  if  the  prosecutor  or  com- 
plainant shall  not  appear,  the  said  justice  or  justices  may  dismiss 
such  information  or  complaint,  with  or  without  costs,  as  to  such 
justices  shall  seem  fit:  Provided  always,  that  in  all  cases  where  but  if  he  fail 
a  defendant  shall  be  discharged  on  recognizance  as  aforesaid,  to  re-appear, 
and  shall  not  afterwards  appear  at  the  time  and  place  mentioned  tne  justice  may 
in  such  recognizance,  then  the  said  justice  or  justices  who  shall  recotni7ance  to 
have  taken  the  said  recognizance,  or  any  other  justice  or  justices  the  clerk  of  the 
who  may  then  be  there  present,  upon  certifying  (F.)on  the  back  peace. 
of  the  recognizance  the  nonappearance  of  such  accused  party, 
may  transmit  such  recognizance  to  the  clerk  of  the  peace  of  the 
county,  riding,  division,  liberty,  city,  borough  or  place  within 
which  such  recognizance  shall  have  been  taken,  to  be  proceeded 
upon  in  like  manner  as  other  recognizances,  and  such  certificate 
shall  be  deemed  sufficient  prima  facie  evidence  of  such  nonap- 
pearance of  the  said  defendant. 

XVII.  And  he    it  enacted,  that  in   all    cases  of  conviction  Form  of  con- 
where  no  particular  form  of  such  conviction  is  or  shall  be  given  victions  and 
by  the  statute  creating  the  offence  or  regulating  the  prosecution  °rders(/  )• 
for  the  same,  and  in  all  cases  of  conviction  upon  statutes  hitherto  Pages  59,  165, 
passed,  whether  any  particular  form  of  conviction  have   been  202»  298- 
therein  given  or  not,  it  shall  be  lawful  for  the  justice  or  justices 
who  shall  so  convict  to  draw  up  his  or  their  conviction  on  parch- 
ment or  on  paper  in  such  one  of  the  forms  of  conviction  (I.  1 — 
3)  in  the  schedule  to  this  act  contained  as  shall  be  applicable  to 
such  case,  or  to  the  like  effect ;  and  where  an  order  shall  be 
made,  and  no  particular  form  of  order  is  or  shall  be  given  by 
the  statute  giving  authority  to  make  such  order,  and  in  all  cases 
of  orders  to  be  made  under  the  authority  of  any  statutes  hitherto 
passed,  whether  any  particular  form   of  order  shall  therein  be 
given  or  not,  it  shall  be  lawful   for  the  justice  or  justices  by 

(/)  The  schedule  of  forms  will  be  found,  post,  "  Forms." 
L  L  2 


516 


APPENDIX. 


Power  to  jus- 
tice to  award 
costs,  which 
shall  be  speci- 
fied in  convic- 
tion or  order  of 
dismissal,  and 
may  be  reco- 
vered by  dis- 
tress. 

Page  283. 


Power  to  jus- 
tice to  issue 
warrant  of  dis- 
tress. 

Pages  297, 304, 
305. 


whom  such  order  is  to  be  made  to  draw  up  the  same  in  such  one 
of  the  forms  of  orders  (K.  1 — 3)  in  the  schedule  to  this  act 
contained  as  may  be  applicable  to  such  case,  or  to  the  like  effect ; 
and  in  all  cases  where  by  any  act  of  parliament  authority  is  given 
to  commit  a  person  to  prison,  or  to  levy  any  sum  upon  his  goods 
or  chattels  by  distress,  for  not  obeying  any  order  of  a  justice 
or  justices,  the  defendant  shall  be  served  with  a  copy  of  the 
minute  of  such  order  (g)  before  any  warrant  of  commitment  or 
of  distress  shall  issue  in  that  behalf,  and  such  order  or  minute 
shall  not  form  any  part  of  such  warrant  of  commitment  or  of 
distress. 

XVIII.  And  be  it  enacted,  that  in  all  cases  of  summary  con- 
viction or  of  orders  made  by  a  justice  or  justices  of  the  peace  it 
shall  be  lawful  for  the  justice  or  justices  making  the  same,  in  his 
or  their  discretion,  to  award  and  order  in  and  by  such  convic- 
tion or  order  that  the  defendant  shall  pay  to  the  prosecutor  or 
complainant  respectively  such  costs  as  to  such  justice  or  justices 
shall  seem  just  and  reasonable  in  that  behalf;  and  in  cases  where 
such  justice  or  justices,  instead  of  convicting  or  making  an  order 
as  aforesaid,  shall  dismiss  the  information  or  complaint,  it  shall 
be  lawful  for  him  or  them,  in  his  or  their  discretion,  in  and  by 
his  or  their  order  of  dismissal  to  award  and  order  that  the  pro- 
secutor or   complainant  respectively  shall  pay  to  the  defendant 
such  costs  as  to  such  justice  or  justices  shall  seem  just  and  rea- 
sonable, and  the  sums  so  allowed  for  costs  shall  in  all  cases  be 
specified  in  such  conviction  or  order  or  order  of  dismissal  afore- 
said, and  the  same  shall  be  recoverable  in  the  same  manner  and 
under  the  same  warrants  as  any  penalty  or  sum  of  money  ad- 
judged to  be  paid  in  and  by  such  conviction  or  order  is  to  be 
recoverable ;  and  in  cases  where  there  is  no  such  penalty  or  sum 
to  be  thereby  recovered,  then  such  costs  shall  be  recoverable  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party,  and  in 
default  of  such  distress  by  imprisonment,  with  or  without  hard 
labour,  for  any  time  not  exceeding  one  calendar  month,  unless 
such  costs  shall  be  sooner  paid. 

XIX.  And  be  it  enacted,  that  where  a  conviction  adjudges  a 
pecuniary  penalty  or  compensation  to  be  paid,  or  where  an  order 
requires  the  payment  of  a  sum  of  money,  and  by  the  statute  au- 
thorizing such  conviction  or  order  such  penalty,  compensation  or 
sum  of  money  is  to  be  levied  upon  the  goods  and  chattels  of  the 
defendant  by  distress  and  sale  thereof,  and  also  in  cases  where 
by  the  statute  in  that  behalf  no  mode  of  raising  or  levying  such 
penalty,  compensation  or  sum  of  money,  or  of  enforcing  the  pay- 
ment of  the  same,  is  stated  or  provided,  it  shall  be  lawful  for 
the  justice  or  justices  making  such  conviction  or  order,  or  for 
any  justice  of  the  peace  for  the  same  county,  riding,  division, 


(g~)  See  sect.  14. 
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liberty,  city,  borough  or  place,  to  issue  his  or  their  warrant  of 
distre'ss  (N.  1,  2)  for  the  purpose  of  levying  the  same,  which  said 
warrant  of  distress  shall  be  in  writing  under  the  hand  and  seal 
of  the  justice  making  the  same  ;  and  if  after  delivery  of  such  Howwanrantto 
warrant  of  distress  to  the  constable  or  constables  to  whom  the  ^  backed, 
same  shall  have  been  directed  to  be  executed  sufficient  distress 
shall  not  be  found  within  the  limits  of  the  jurisdiction  of  the 
justice  granting  such  warrant,  then,  upon  proof  alone  being  made 
on  oath  of  the  handwriting  of  the  justice  granting  such  warrant 
before  any  justice  of  any  other  county  or  place,  such  justice  of 
such  other  county  or  place  shall  thereupon  make  an  indorse- 
ment (N.  3)  on  such  warrant,  signed  with  his  hand,  authorizing 
the  execution  of  such  warrant  within  the  limits  of  his  jurisdic- 
tion, by  virtue  of  which  said  warrant  and  indorsement  the  penalty 
or  sum  aforesaid,  and  costs,  or  so  much  thereof  as  may  not  have 
been  before  levied  or  paid,  shall  and  may  be  levied  by  the  per- 
son bringing  such  warrant,  or  by  the  person  or  persons  to  whom 
such  warrant  was  originally  directed,  or  by  any  constable  or 
other  peace  officer  of  such  last-mentioned  county  or  place,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  defendant  in 
such  other  county  or  place :  Provided  always,  that  whenever  it  Where  the 
shall  appear  to  any  justice  of  the  peace  to  whom  application  shall  issuing  a  war- 
be  made  for  any  such  warrant  of  distress  as  aforesaid  that  the  ^P1  would  ^ 
issuing  thereof  would  be  ruinous  to  the  defendant  and  his  family,  fen(janti  Or 
or  wherever  it  shall  appear  to  such  justice,  by  the  confession  of  where  there  are 
the  defendant  or  otherwise,  that  he  hath   no  goods  or  chattels  no  goods,  jus- 
wheieon  to  levy  such  distress,  then  and  in  every  such  case  it  ticemayci 

shall  be  lawful  for  such  justice,  if  he  shall  deem  it  fit,  instead  of  n  ll    Im  to  I*'1' 

i-  •         i    i  f     i  i      son* 

issuing  such  warrant  or  distress,  to  commit  such  defendant  to  the 

house  of  correction,  or  if  there  be  no  house  of  correction  within 
his  jurisdiction  then  to  the  common  gaol,  there  to  be  imprisoned, 
with  or  without  hard  labour,  for  such  time  and  in  such  manner 
as  by  law  such  defendant  might  be  so  committed  in  case  such 
warrant  of  distress  had  issued  and  no  goods  or  chattels  could 
be  found  whereon  to  levy  such  penalty  or  sum  and  costs  afore- 
said. 

XX.  And  be  it  enacted,  that  in  all  cases  where  a  justice  of  the  Justice,  after 
peace  shall  issue  any  such  warrant  of  distress  it  shall  be  lawful  issuing  war-  . 
for  him  to  suffer  the  defendant  to  go  at  large,  or  verbally  or  by  rant,  may  suffer 
a  written  warrant  in  that  behalf,  to  order  the  defendant  to  be  a^"^"^0  g° 
kept  and  detained  in  safe  custody  until  return  shall  be  made  to  orderehi'ra  into 
such  warrant  of  distress,  unless  such  defendant  shall  give  suffi-  custody,  until 
cient  security,  by  recognizance  or  otherwise,  to  the  satisfaction  return  be  made 
of  such  justice,  for  his  appearance  before  him  at  the  time  and  unles.s  he  gives 
place  appointed  for  the  return  of  such  warrant  of  distress,  or  " 

/»  11**  *"/»!  "T  COglllfcdllLtf   f 

belore  such  other  justice  or  justices  for  the  same  county,  riding, 

,.   .....  J.       .          ••  ,        ,        i  Paee  SOa. 

division,  liberty,  city,  borough  or  place  as  may  then  be  there : 

Provided  always,  that  in  all  cases  where  a  defendant  shall  give 
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In  default  of 
sufficiency  of 
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defendant  to 
prison. 
Page  305. 


In  all  cases  of 
penalties,  con- 
victions or 
orders,  where 
the  statute  pro- 
vides no  re- 
medy in  default 
of  distress,  jus- 
tice may  com- 
mit defendant 
to  prison. 
Pages  305,  3 16. 


security  by  recognizance  as  aforesaid,  and  shall  not  afterwards 
appear  at  the  time  and  place  in  such  recognizance  mentioned, 
then  the  said  justice  who  shall  have  taken  the  said  recognizance, 
or  any  justice  or  justices  who  may  then  be  there  present,  upon 
certifying  (F.)  on  the  back  of  the  recognizance  the  nonappear- 
ance  of  the  defendant,  may  transmit  such  recognizance  to  the 
clerk  of  the  peace  of  the  county,  riding,  division,  liberty,  city, 
borough  or  place  within  which  the  offence  shall  he  laid  to  have 
been  committed,  to  be  proceeded  upon  in  like  manner  as  other 
recognizances,  and  such  certificate  shall  be  deemed  sufficient 
prima,  facie  evidence  of  such  nonappearance  of  the  said  de- 
fendant. 

XXI.  And  be  it  enacted,  that  if  at  the  time  and  place  appointed 
for  the  return  of  any  such  warrant  of  distress  the  constable  who 
shall  have  had  the  execution  of  the  same  shall  return  (N.  4) 
that  he  could  find  no  goods  or  chattels  or  no  sufficient  goods  or 
chattels  whereon  he  could  levy  the  sum  or  sums  therein  men- 
tioned, together  with  the  costs  of  or  occasioned  by  the  levying 
of  the  same,  it  shall  be  lawful  for  the  justice  of  the  peace  before 
whom  the  same  shall  be  returned  to  issue  his  warrant  of  commit- 
ment (N.  5)  under  his  hand  and  seal,  directed  to  the  same  or 
any  other  constable,  reciting  the  conviction  or  order  shortly,  the 
issuing  of  the  warrant  of  distress,  and  the  return  thereto,  and 
requiring  such  constable  to  convey  such  defendant  to  the  house 
of  correction,  or  if  there  be  no  house  of  correction  then  to  the 
common  gaol  of  the  county,  riding,  division,  liberty,  city,  borough 
or  place  for  which  such  justice  shall  then  be  acting,  and  there  to 
deliver  him  to  the  keeper  thereof,  and  requiring  such  keeper  to 
receive  the  defendant  into  such  house  of  correction  or  gaol,  and 
there  to  imprison  him,  or  to  imprison  him  and  keep  him  to  hard 
labour,  in  such  manner  and  for  such  time  as  shall  have  been 
directed  and  appointed  by  the  statute  on  which  the  conviction  or 
order  mentioned  in  such  warrant  of  distress  was  founded,  unless 
the  sum  or  sums  adjudged  to  be  paid,  and  all  costs  and  charges 
of  the  distress,  and  also  the  costs  and  charges  of  the  commit- 
ment and  conveying  of  the  defendant  to  prison,  if  such  justice 
shall  think  fit  so  to  order,  (the  amount  thereof  being  ascertained 
and  stated  in  such  commitment,)  shall  be  sooner  paid. 

XXII.  And  whereas  by  some  acts  of  parliament  justices  of 
the  peace  are  authorized  to  issue  warrants  of  distress  to  levy 
penalties  or  other  sums  recovered  before  them  by  distress  and 
sale  of  the  offender's  goods,  but  no  further  remedy  is  thereby 
provided  in  case  no  sufficient  distress  be  found  whereon  to  levy 
such  penalties ;  be  it  therefore  enacted,  that  in  all  such  cases, 
and  in  cases  of  convictions  or  orders  where  the  statute  on  which 
the  same  are  respectively  founded  provides  no  remedy  in  case  it 
shall  be  returned  to  a  warrant  of  distress  thereon  that  no  suffi- 
cient goods  of  the  party  against  whom  such  warrant  shall  have 
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been  issued  can  be  found,  it  shall  nevertheless  be  lawful  for  the 
justice  to  whom  such  return  is  made,  or  to  any  other  justice  of 
the  peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough  or  place,  if  he  or  they  shall  think  fit,  by  his  warrant  as 
aforesaid,  to  commit  the  defendant  to  the  house  of  correction  or 
common  gaol  as  aforesaid  for  any  term  not  exceeding  three 
calendar  months,  unless  the  sum  or  sums  adjudged  to  be  paid, 
and  all  costs  and  charges  of  the  distress,  and  of  the  commitment 
and  conveying  of  the  defendant  to  prison  (the  amount  thereof 
being  ascertained  and  stated  in  such  commitment)  shall  be  sooner 
paid. 

XXIII.  And  be  it  enacted,  that  in  all  cases  where  the  statute 
by  virtue  of  which  a  conviction  for  a  penalty  or  compensation,  or 
an  order  for  the  payment  of  money,  is  made,  makes  no  provi- 
sion for  such  penalty  or  compensation  or  sum  being  levied  by 
distress,  but  directs  that  if  the  same  be  not  paid  forthwith,  or 
within  a  certain  time  therein  mentioned,  or  to  be  mentioned  in 
such  conviction  or  order,  the  defendant  shall  be  imprisoned,  or 
imprisoned  and  kept  to  hard  labour,  for  a  certain  time,  unless 
such  penalty,  compensation  or  sum  shall  be  sooner  paid,  in  every 
such  case  such  penalty,  compensation  or  sum  shall  not  be  levied 
by  distress ;  but  if  the  defendant  do  not  pay  the  same,  together 
with  costs,  if  awarded,  forthwith,  or  at  the  time  specified  in  such 
conviction  or  order  for  the  payment  of  the  same,  it  shall  be  law- 
ful for  the  justice  or  justices  making  such  conviction  or  order,  or 
for  any  other  justice  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough  or  place,  to  issue  his  or  their  war- 
rant of  commitment  (O.  1,  2)  under  his  or  their  hand  and  seal, 
or  hands  and  seals,  requiring  the  constable  or  constables  to  whom 
the  same  shall  be  directed  to  take  and  convey  such  defendant  to 
the  house  of  correction  or  common  gaol  for  the  county,  riding, 
division,  liberty,  city,  borough  or  place  aforesaid,  as  the  case  may 
be,  and  there  to  deliver  him  to  the  keeper  thereof,  and  requiring 
such  keeper  to  receive  such  defendant  into  such  house  of  correc- 
tion or  gaol,  and   there   to  imprison  him,  or  to  imprison  him 
and  keep  him  to  hard  labour,  as   the   case  may  be,  for  such 
time  as  the  statute  on  which  such  conviction  or  order  is  founded 
as  aforesaid  shall  direct,  unless  the  sum  or  sums  adjudged  to  be 
paid,  and  also  the  costs  and  charges  of  taking  and  conveying  the 
defendant  to  prison,  if  such  justice  or  justices  shall  think  fit  so 
to  order,  shall  be  sooner  paid. 

XXIV.  And  be  it  enacted,  that  where  a  conviction  does  not 
order  the  payment   of  any  penalty,  but  that  the  defendant  be 
imprisoned,  or   imprisoned   and  kept  to   hard    labour,  for  his 
offence,  or  where  an  order  is   not  for  the  payment  of  money, 
but  for  the  doing  of  some  other  act,  and  directs   that  in  case 
of  the  defendant's  neglect  or  refusal  to  do  such  act  he  shall 
be  imprisoned,  or  imprisoned  and  kept  to  hard  labour,  and  the 


Power  to  jus- 
tices to  order 
commitment  in 
the  first  in- 
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Page  315. 


Power  to  jus- 
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If  information 
be  dismissed, 
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recovered  by 
distress  upon 
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defendant  neglects  or  refuses  to  do  such  act,  in  every  such  case 
it  shall  be  lawful  for  such  justice  or  justices  making  such  con- 
viction or  order,  or  for  some  other  justice  of  the  peace  for  the 
same  county,  riding,  division,  liberty,  city,  borough  or  place,  to 
issue  his  or  their  warrant  of  commitment  (P.  1,  2)  under  his  or 
their  hand  and  seal  or  hands  and  seals,  and  requiring  the  con- 
stable or  constables  to  whom  the  same  shall  be  directed  to  take 
and  convey  such  defendant  to  the  house  of  correction  or  common 
gaol  for  the  same  county,  riding,  division,  liberty,  city,  borough 
or  place,  as  the  case  may  be,  and  there  to  deliver  him  to  the 
keeper  thereof,  and  requiring  such  keeper  to  receive  such  de- 
fendant into  such  house  of  correction  or  gaol,  and  there  to  im- 
prison him,  or  to  imprison  him  and  keep  him  to  hard  labour,  as 
the  case  may  be,  for  such  time  as  the  statute  on  which  such  con- 
viction or  order  is  founded  as  aforesaid  shall  direct ;  and  in  all 
such  cases,  where  by  such  conviction  or  order  any  sum  for  costs 
shall  be  adjudged  to  be  paid  by  the  defendant  to  the  prosecutor 
or  complainant,  such  sum  may,  if  the  justice  or  justices  shall 
think  fit,  be  levied  by  warrant  of  distress  (P.  3,  4)  in  manner 
aforesaid,  and  in  default  of  distress  the  defendant  may,  if  such 
justice  or  justices  shall  think  fit,  be  committed  (P.  5)  to  the  same 
house  of  correction  or  common  gaol  in  manner  aforesaid,  there 
to  be  imprisoned  for  any  time  not  exceeding  one  calendar  month, 
to  commence  at  the  termination  of  the  imprisonment  he  shall 
then  be  undergoing,  unless  such  sum  for  costs,  and  all  costs  and 
charges  of  the  said  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  of  the  defendant  to  prison,  if 
such  justice  or  justices  shall  think  fit  so  to  order,  shall  be  sooner 
paid. 

XXV.  And  be  it  enacted,  that  where  a  justice  or  justices  of 
the  peace  shall  upon  any  such  information  or  complaint  as  afore- 
said adjudge  the  defendant  to  be  imprisoned,  and  such  defendant 
shall  then  be  in  prison  undergoing  imprisonment  upon  a  convic- 
tion for  any  other  offence,  the  warrant  of  commitment  for  such 
subsequent  offence  shall  in  every  such  case  be  forthwith  deli- 
vered to  the  gaoler  to  whom  the  same  shall  be  directed :  and  it 
shall  be  lawful  for  the  justice  or  justices  issuing  the  same,  if  he 
or  they  shall  think  fit,  to  award  and  order  therein  and  thereby 
that  the  imprisonment  for  such  subsequent  offence  shall  com- 
mence  at  the  expiration  of  the  imprisonment  to  which   such 
defendant  shall  have  been  previously  adjudged  or  sentenced. 

XXVI.  And  be  it  enacted,  that  where  any  information   or 
complaint  shall  be  dismissed  with  costs  as  aforesaid,  the  sum 
which  shall  be  awarded  for  costs  in  the  order  for  dismissal  may 
be  levied  by  distress  (Q.  1)  on  the  goods  and  chattels  of  the 
prosecutor  or  complainant  in  manner  aforesaid  ;  and  in  default 
of  distress  or  payment  such  prosecutor  or  complainant  may  be 
committed  (Q.  2)  to  the  house  of  correction  or  common  gaol  in 
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manner  aforesaid,  for  any  time  not  exceeding  one  calendar  month, 
unless  such  sum,  and  all  costs  and  charges  of  the  distress,  and 
of  the  commitment  and  conveying  of  such  prosecutor  or  com- 
plainant to  prison,  (the  amount  thereof  being  ascertained  and 
stated  in  such  commitment,)  shall  be  sooner  paid. 

XXVII.   And  be  it  enacted,  that  after  an  appeal  against  any  After  appeal 
such  conviction  or  order  as  aforesaid  shall  be  decided,  if  the  against  convic- 
same  shall  be  decided  in  favor  of  the  respondents,  the  justice  or  tiou  oroi 
justices  who  made  such  conviction  or  order,  or  any  other  justice  ]ssuec^^jnts 
of  the  peace  of  the  same  county,  riding,  division,  liberty,  city,  of  distress" tor 
borough  or  place,  may  issue  such  warrant  of  distress  or  commit-   execution  of 
ment  as  aforesaid  for  execution  of  the  same  as  if  no  such  appeal   the  same, 
had  been  brought;  and  if  upon  any  such  appeal,  the  court  of  Pages 346, 379. 
quarter  sessions  shall  order  either  party  to  pay  costs,  such  order  Costsofappea|t 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  ^ow  recovered! 
such  court,  to  be  by  him  paid  over  to  the  party  entitled  to  the 
same,  and  shall  state  within  what  time  such  costs  shall  be  paid  ; 
and  if  the  same  shall  not  be  paid  within  the  time  so  limited,  and 
the  party  ordered  to  pay  the  same  shall  not  be  bound  by  any 
recognizance  conditioned  to  pay  such  costs,  such  clerk  of  the  peace 
or  his  deputy,  upon  application  of  the  party  entitled  to  such 
costs,  or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee 
of  one  shilling,  shall  grant  to  the  party  so  applying  a  certifi- 
cate (R.)  that  such  costs  have  not  been  paid;  and  upon  produc- 
tion of  such  certificate  to  any  justice  or  justices  of  the  peace  for 
the  same  county,  riding,  division,  liberty,  city,  borough  or  place, 
it  shall  be  lawful  for  him  or  them  to  enforce  the  payment  of  such 
costs  by  warrant  of  distress  (S.  1)  in  manner  aforesaid,  and  in 
default  of  distress  he  or  they  may  commit  (S.  2)  the  party  against 
whom  such  warrant  shall  have  issued  in  manner  hereinbefore 
mentioned  for  any  time  not  exceeding  three  calendar  months, 
unless  the  amount  of  such  costs,  and  all  costs  and  charges  of  the 
distress,  and  also  the  costs  of  the  commitment  and  conveying  of 
the  said  party  to  prison,  if  such  justice  or  justices  shall  think  fit 
so  to  order,  (the  amount  thereof  being  ascertained  and  stated  in 
such  commitment,)  shall  be  sooner  paid. 

XXVIII.   And  be  it  enacted,  that  in  all  cases  where  any  per-  Qn  payment  of 
son  against  whom  a  warrant  of  distress  shall  issue  as  aforesaid  penalty,  &c. 
shall  pay  or  tender  to  the  constable  having  the  execution  of  the  distress  not  to 
same  the  sum  or  sums  in  such  warrant  mentioned,  together  with  ^ 
the  amount  of  the  expenses  of  such  distress  up  to  the  time  of  j?     •£  * 
such  payment  or  tender,  such  constable  shall  cease  to  execute  payment,  shall 
the  same  ;  and  in  all  cases  in  which  any  person  shall  be  impri-  be  discharged, 
soned  as  aforesaid  for  nonpayment  of  any  penalty  or  other  sum  Page  306. 
he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the  prison  in 
which  he  shall  be  so  imprisoned  the  sum  in  the  warrant  of  com- 
mitment  mentioned,   together  with   the   amount    of  the   costs, 
charges  and  expenses  (if  any)  therein  also  mentioned,  and  the 
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Page  68. 


Regulations  as 
to  the  payment 
of  clerk's  fees. 


said  keeper  shall  receive  the  same,  and  shall  thereupon  discharge 
such  person,  if  he  be  in  his  custody  for  no  other  matter. 

XXIX.  And  he  it  enacted,  that  in  all  cases  of  summary  pro- 
ceedings before  a  justice  or  justices  of  the  peace  out  of  sessions 
upon  any  information  or  complaint  as  aforesaid  it  shall  be  law- 
ful for  one  justice  to   receive   such  information  or  complaint, 
and  to  grant  a  summons  or  warrant  thereon,  and  to  issue  his 
summons  or  warrant  to  compel  the  attendance  of  any  witnesses, 
and  to  do  all  other  necessary  acts  and  matters  preliminary  to 
the  hearing,  even    in    cases  where    by  the  statute  in  that  be- 
half such  information  or  complaint  must  be  heard  and  deter- 
mined by  two  or  more  justices ;  and  after  the  case  shall  have 
been  so  heard  and  determined  one  justice  may  issue  all  warrants 
of  distress  or  commitment  thereon  ;  and  it  shall  not  be  necessary 
that  the  justice  who  so  acts  before  or  after  such  hearing  shall  be 
the  justice  or  one  of  the  justices  by  whom  the  said  case  shall  be 
heard  and  determined:  Provided  always,  that  in  all  cases  where 
by  statute  it  is  or  shall  be  required  that  any  such  information  or 
complaint  shall  be  heard  and  determined  by  two  or  more  jus- 
tices, or  that  a  conviction  or  order  shall  be  made  by  two  or 
more  justices,  such  justices  must  be  present  and  acting  together 
during  the  whole  of  the  hearing  and  determination  of  the  case. 

XXX.  And  be  it  enacted,  that  the  fees  to  which  any  clerk  of 
the  peace,  clerk  of  the  special  sessions,  or  clerk  of  the  petty 
sessions,  or  clerk  to  any  justice  or  justices  out  of  sessions,  shall 
be  entitled  shall  be  ascertained,  appointed  and  regulated  in  manner 
following;  (that  is  to  say,)  the  justices  of  the  peace  at  their 
quarter  sessions  for   the  several  counties,  ridings,  divisions  of 
counties  and  liberties  throughout  England  and  Wales,  and  the 
council  or  other  governing  body  of  every  borough  in  England 
and  Wales,  shall,  from  time  to  time  as  they  shall  see  fit,  respec- 
tively make  tables  of  the  fees  which  in  their  opinion  should  be 
paid  to  the  clerks  of  the  peace,  to  the  clerks  of  special  and  petty 
sessions,  and  to  the  clerks  of  the  justices  of  the  peace  within 
their  several  jurisdictions,  and  which  said  tables  respectively, 
being  signed  by  the  chairman  of  every  such  court  of  quarter  ses- 
sions, or  by  the  mayor  or  other  head  officer  of  any  such  borough 
respectively,  shall  be  laid  before  her  Majesty's  principal  secretary 
of  state  ;  and  it  shall  be  lawful  for  such  secretary  of  state,  if  he 
thinks  fit,  to  alter  such  table  or  tables  of  fees,  and  to  subscribe  a 
certificate  or  declaration  that  such  fees  are  proper  to  be  demanded 
and  received  by  the  several  clerks  of  the  peace,  clerks  of  special 
sessions  and  petty  sessions,  and  the  clerks  to  the  several  justices 
of  the  peace  throughout  England  and  Wales  ;  and  such  secretary 
of  state  shall  cause  copies  of  such  table  or  set  of  tables  of  fees 
to  be  transmitted  to  the  several  clerks  of  the  peace  throughout 
England  and  Wales,  to  be  by  them  distributed  to  the  several 
clerks  of  special  sessions  and  petty  sessions  and  to  the  clerks  to 
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tlie  justices  within  their  several  districts  respectively  ;  and  if 
after  such  copy  shall  be  received  by  such  clerk  or  clerks  he  or 
they  shall  demand  or  receive  any  other  or  greater  fee  or  gratuity 
for  any  business  or  act  transacted  or  done  by  him  as  such  clerk 
than  such  as  is  set  down  in  such  table  or  set  of  tables,  he  shall 
forfeit  for  every  such  demand  or  receipt  the  sum  of  twenty 
pounds,  to  be  recovered  by  action  of  debt  in  any  of  the  superior 
courts  of  law  at  Westminster,  by  any  person  who  will  sue  for 
the  same :  Provided  always,  that  until  such  table  or  set  of  tables 
shall  be  framed  and  confirmed  and  distributed  as  aforesaid  it 
shall  be  lawful  for  such  clerk  or  clerks  to  demand  and  receive 
such  fees  as  they  are  now  by  any  rule  or  regulation  of  a  court  of 
quarter  sessions  or  otherwise  authorized  to  demand  and  receive. 

XXXI.   And  be  it  enacted,  that  in  every  warrant  of  distress  Regulations  as 
to  be  issued  as  aforesaid  the  constable  or  other  person  to  whom  to  whom  penal- 
the  same  shall  be  directed  shall  be  thereby  ordered  to  pay  the  JJJ.   •    to 
amount  of  the  sum  to  be  levied  thereunder  unto  the  clerk  of  the 
division  in  which  the  justice  or  justices  issuing  such  warrant 
shall  usually  act ;  and  if  any  person  convicted  of  any  penalty,  or 
ordered  by  a  justice  or  justices  of  the  peace  to  pay  any  sum  of 
money,  shall  pay  the  same  to  any  constable  or  other  person,  such 
constable  or  other  person  shall  forthwith  pay  the  same  to  such 
clerk ;  and  if  any  person  committed  to  prison  upon  any  convic- 
tion or  order  as  aforesaid  for  nonpayment  of  any  penalty,  or  of 
any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay  the  same 
and  costs  before  the  expiration  of  the  time  for  which  he  shall  be 
so  ordered  to  be  imprisoned  by  the  warrant  for  his  commitment, 
he  shall  pay  the  same  to  the  gaoler  or  keeper  of  the  prison  in 
which  he  shall  be  so  imprisoned,  and  such  gaoler  or  keeper  shall 
forthwith  pay  the  same  to  the  said  clerk ;  and  all  sums  so  re- 
ceived by  the  said  clerk  shall  forthwith  be  paid  by  him  to  the 
party  or  parties  to  whom  the  same  respectively  are  to  be  paid, 
according  to  the  directions  of  the  statute  on  which  the  informa- 
tion or  complaint  in  that  behalf  shall  have  been  framed  ;  and  if 
such  statute  shall  contain  no  such  directions  for  the  payment 
thereof  to  any  person  or  persons,  then  such  clerk  shall  pay  the 
same  to  the  treasurer  of  the  county,  riding,  division,  liberty, 
city,  borough  or  place  for  which  such  justice  or  justices  shall 
have  acted,  and  for  which  such  treasurer  shall  give  him  a  receipt 
without  stamp ;  and  every  such  clerk,  and  every  such  gaoler  Clerks  to  keep 
or  keeper  of  a  prison,  shall  keep  a  true  and  exact  account  of  all  accounts  of  all 
such  monies  received  by  him,  of  whom  and  when  received,  and  monies  re- 
to  whom  and  when  paid,  in  the  form  (T.)  in  the  schedule  to  this  thTfor'm  7ri  "^ 
act  annexed,  or  to  the  like  effect,  and  shall  once  in  every  month  schedule  to  this 
render  a  fair  copy  of  every  such  account  unto  the  justices  who  act,  and  render 
shall  be  assembled  at  the  petty  sessions  for  the  division  in  which  the  same  to  the 
such  justice  or  justices  aforesaid  shall  usually  act,  to  be  holden  iustlces  at  * 
on  or  next  after  the  first  day  of  every  month,  under  the  penalty 
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Forms  in  the 
schedule 
deemed  valid., 

Metropolitan 
police  magis- 
trates and  sti- 
pendiary ma- 
gistrates in 
other  places 
act  alone. 

Page  34. 


Nothing  to 
aft'ect  powers, 
&c.  contained 
in  10  Geo.  4, 
c.  44,  2  &  3 
Viet.  c.  47,  2  & 
3  Viet.  c.  71, 
and  3  &  4  Viet, 
c.  84. 


The  lord  may  or, 
or  any  alder- 
man of  London, 
may  act  alone. 

Page  34,  n.(c). 


Nothing  to 
affect  powers, 
&c.  contained 
in  2  &  3  Viet. 
c.  94. 


of  forty  shillings,  to  be  recovered  by  distress  in  manner  afore- 
said ;  and  the  said  clerk  shall  send  or  deliver  every  return  so 
made  by  him  as  aforesaid  to  the  clerk  of  the  peace  for  the 
county,  riding,  division,  liberty,  city,  borough  or  place  witliiu 
which  such  division  shall  be  situate,  at  such  times  as  the  court 
of  quarter  sessions  for  the  same  shall  order  in  that  behalf. 

XXXII.  And  be  it  enacted,  that  the    several  forms  in  the 
schedule  to  this  act  contained,  or  forms  to  the  like  effect,  shall 
be  deemed  good,  valid' and  sufficient  in  law(^). 

XXXIII.  And  be  it  enacted,  that  any  one  of  the  magistrates 
appointed  or  hereafter  to  be  appointed  to  act  at  any  of  the  police 
courts  of  the  metropolis,  and  sitting  at  a  police  court  within  the 
metropolitan  police  district,  and  every  stipendiary  magistrate 
appointed  or  to  be  appointed  for  any  other  city,  town,  liberty, 
borough  or  place,  and  sitting  at  a  police  court  or  other  place  ap- 
pointed in  that  behalf,  shall  have  full  power  to  do  alone  whatso- 
ever is  authorized  by  this  act  to  be  done  by  any  one  or  more 
justice   or  justices  of  the  peace;    and  that  the  several  forms 
hereinafter  mentioned  may  be  varied,  so  far  as  it  may  be  neces- 
sary to  render  them  applicable  to  the  police  courts  aforesaid,  or 
to  the  court  or  other  place  of  sitting  of  such  stipendiary  magis- 
trate; and  that  nothing  in  this  act  contained  shall  alter  or  affect 
in   any  manner  whatsoever  any   of  the  powers,  provisions  or 
enactments  contained  in  an  act  passed  in  the  tenth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
"  An  Act  for  improving  the  Police  in  and  near  the  Metropolis," 
or  in  an  act  passed  in  the  third  year  of  the  reign  of  her  present 
Majesty,  intituled  "An  Act  for  further  improving  the  Police  in 
and  near  the  Metropolis,"  or  in  an  act  passed  in  the  same  year  of 
the  reign  of  her  present  Majesty,  intituled  "  An  Act  for  regu- 
lating the  Police  Courts  in  the  Metropolis,"  or  in  an  act  passed 
in  the  fourth  year  of  the  reign  of  her  present  Majesty,  intituled 
"An  Act  for  better  defining  the  Powers  of  Justices  within  the 
Metropolitan  Police  District." 

XXXIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  tiie 
Lord  Mayor  of  the  City  of  London,  or  for  any  alderman  of  the 
said  city,  for  the  time  being,  sitting  at  the  Mansion  House  or 
Guildhall  Justice  Rooms  in  the  said  city,  to  do  alone  any  act,  at 
either  of  the  said  justice  rooms,  which  by  any  law  now  in  force, 
or  by  any  law  not  containing  an  express  enactment  to  the  con- 
trary hereafter  to  be  made,  is  or  shall  be  directed  to  be  done  by 
more  than  one  justice ;  and  that  nothing  in  this  act  contained 
shall  alter  or  affect  in  any  manner  whatsoever  any  of  the  powers, 
provisions  or  enactments  contained  in  an  act  passed  in  the  third 


(h)  The  schedule  of  form  will  be 
found,  post,  "  Forms  ;"  and  see  as  to 
the  sufficiency  of  such  forms,  Re  Alli- 


son, 10  Exch.  561.  See  also  ante,  pp. 
59,  165,  202,  298. 
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year  of  the  reign  of  her  present  Majesty,  intituled  "An  Act  for 
regulating  the  Police  in  the  City  of  London." 

XXXV.  And  be  it  enacted,  that  nothing  in  this  act  shall  ex-  To  what  this 
tend  or  be  construed  to  extend  to  any  warrant  or  order  for  the  act  sh^H  not 
removal  of  any  poor  person  who  is  or  shall  become  chargeable 

to  any  parish,  township  or  place;  nor  to  any  complaints  or  orders  "aSe  6"* 
made  with  respect  to  lunatics,  or  the  expenses  incurred  for  the 
lodging,  maintenance,  medicine,  clothing  or  care  of  any  lunatic 
or  insane  person  ;  nor  to  any  information  or  complaint  or  other 
proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to 
her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes  or 
post  office ;  nor  shall  anything  in  this  act  extend  or  be  con- 
strued to  extend  to  any  complaints,  orders  or  warrants  in  matters 
of  bastardy  made  against  the  putative  father  of  any  bastard 
child,  save  and  except  such  of  the  provisions  aforesaid  as  relate 
to  the  backing  of  warrants  for  compelling  the  appearance  of  such 
putative  father  or  warrants  of  distress,  or  to  the  levying  of  sums 
ordered  to  be  paid,  or  to  the  imprisonment  of  a  defendant  for 
nonpayment  of  the  same ;  nor  shall  any  thing  in  this  act  extend 
to  any  proceedings  under  the  acts  of  parliament  regulating  or 
otherwise  relating  to  the  labour  of  children  and  young  persons 
in  mills  or  factories  (i). 

XXXVI.  And  be  it  enacted,  that  the  following  statutes  and  After  com- 
parts of  statutes  shall  from  and  after  the  day  on  which  this  act  mencement  of 

shall  commence  and  take  effect  be  and  the  same  are  hereby  re-   ,    s . act 

i    j      ,  i        •  ..  i        r-  •  ft*  lowing  statutes 

pealed;  (that  is  to  say,)  so  much  of  a  certain  act  of  parliament  and  parts  of  sta- 

made  and  passed  in  the  eighteenth  year  of  the  reign  of  her  Ma-   tutes  repealed: 

jesty  Queen  Elizabeth,  intituled  "  An  Act  to  redress  Disorders   18  Eliz.  c.  5, 

in  common  Informers,"  as  relates  to  exhibiting  an  information  s-  *» *n  Part- 

and  pursuing  the  same  in  person,  and  not  by  any  attorney  or 

deputy ;  and  so  much  of  a  certain  other  act  made  and  passed  in 

the  thirty-first  year   of  the  reign  of  her  said   Majesty  Queen 

Elizabeth,  intituled  >l  An  Act  concerning  Informers,"  as  relates  31  Eliz.  c.  5, 

to  the  time  limited  for  exhibiting  an  information  for  a  forfeiture  s-  5>  *n  Part- 

upon  any  penal  statute  ;  and  so  much  of  a  certain  other  act  made 

and  passed  in  the  twenty-seventh  year  of  the  reign  of  his  Majesty 

King  George  the  Second,  intituled  "  An  Act  for  the  more  easy  27  Geo.  2,  c. 

and  effectual  Proceeding  upon  Distresses  to  be  made  by  Warrants  20,  ss.  1,  2. 

of  Justices  of  the  Peace,"  as  relates  to  such  distresses ;  and  so 

much  of  an  act  made  and  passed  in  the  eighteenth  year  of  the  reign 

of  his  late  Majesty  King  George  the  Third,  intituled  "An  Act  for  18  Geo.  3,  c. 

the  Payment  of  Costs  to  Parties  on  Complaints  determined  be-   19,  ss.  1.2, 3,5. 

fore  Justices  of  the  Peace  out  of  Sessions,  for  the  Payment  of  the 

Charges  of  Constables  in  certain  Cases,  and  for  the  more  effectual 

Payment  of  Charges  to  Witnesses  and  Prosecutors  of  any  Larceny 

(i)  This  section  does  not  apply  to  or  control  the  sixth  section ;   see 
26  &  27  Viet.  c.  77. 
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33  Geo.  3,  c.  55, 
s.  3. 


3  Geo.  4,  c.  23. 
5  Geo.  4,  c.  18. 


6  &  7  Will.  4, 
c.  114,  s.  2. 


Act  to  extend 
to  Berwick- 
upon-Tweed, 
but  not  to  Scot- 
land, Ireland, 
&c.  except  as 
to  backing  of 
warrants  under 
11  &  12  Viet. 
c.  42. 

Pages  24,  25. 


Commence- 
ment of  act. 

Act  may  be 
amended,  &c. 


or  other  Felony,"  as  relates  to  such  costs  on  the  said  complaints; 
and  so  much  of  a  certain  other  act  made  and  passed  in  the 
thirty-third  year  of  the  reign  of  his  said  late  Majesty  King 
George  the  Third,  intituled  "An  Act  to  authorize  Justices  of 
the  Peace  to  impose  Fines  upon  Constables,  Overseers  and  other 
Peace  or  Parish  Officers  for  neglect  of  Duty,  and  on  Masters  of 
Apprentices" for  ill  Usage  of  such  their  Apprentices,  and  also  to 
make  Provision  for  the  Execution  of  Warrants  of  Distress 
granted  by  Magistrates,"  as  relates  to  the  executions  of  such 
warrants  of  distress ;  and  a  certain  other  act  made  and  passed 
in  the  third  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  intituled  "  An  Act  to  facilitate  summary  Proceed- 
ings before  Justices  of  the  Peace  and  others;"  and  a  certain 
other  act  made  and  passed  in  the  fifth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  intituled  "  An  Act 
for  the  more  effectual  Recovery  of  Penalties  before  Justices  and 
Magistrates  on  Conviction  of  Offenders,  and  for  facilitating  the 
Execution  of  Warrants  by  Constables;"  and  so  much  of  a  cer- 
tain act  made  and  passed  in  the  seventh  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for 
enabling  Persons  indicted  for  Felony  to  make  their  Defence  by 
Counsel  or  Attorney,"  as  relates  to  the  right  of  persons  accused, 
in  cases  of  summary  convictions,  to  make  their  defence,  and  to 
have  all  witnesses  examined  and  cross-examined  by  counsel  or 
attorney ;  and  all  other  act  or  acts  or  parts  of  acts  which  are  in- 
consistent with  the  provisions  of  this  act,  save  and  except  so 
much  of  the  said  several  acts  as  repeal  any  other  acts  or  parts  of 
acts,  and  also  except  as  to  proceedings  now  pending  to  which 
the  same  or  any  of  them  are  applicable. 

XXXVII.  And  be  it  enacted,  that  the  town  of  Berwick-upon- 
Tweed  shall  be  deemed  to  be  within  England  for  all  the  pur- 
poses of  this  act;  but  that  nothing  in  this  act  shall  extend  or  be 
construed  to  extend  to  Scotland  or  Ireland,  or  to  the  Isles  of 
Man,  Jersey,  Guernsey,  Alderney  or  Sark,  save  and  except  the 
several  provisions  respecting  the  backing  of  warrants  contained 
in  an  act  of  parliament  passed  in  this  present  session,  intituled 
"An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices 
of  Sessions  within  England  and  Wales  with  respect  to  Persons 
charged  with  indictable  Offences, ''  and   incorporated  into  this 
act,  as  aforesaid. 

XXXVIII.  And  be  it  enacted,  that  this  act  shall  commence 
and  take  effect  from  the  second  day  of  October  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eight. 

XXXIX.  And  be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  the  present  session  of  par- 
liament. 

The  Schedule  will  be  found  at  the  commencement  of  the  Forms  of  Con- 
victions, &c.,  in  Part  II.  of  the  Appendix. 
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An  Act  to  protect  Justices  of  the  Peace  from  vexatious 
Actions  for  Acts  done  by  them  in  Execution  of  their 
Office.  '  [14th  August,  1848.] 

WHEREAS  it  is  expedient  to  protect  justices  of  the  peace  in  the  For  an  act  by  a 

execution  of  their  duty:  Be  it  therefore  enacted,  &c.,  that  every  justice  of  peace 
,  ,.  LI  ,  •  •^•/•iu  within  msjuris- 

action  hereafter  to  be  brought  against  any  justice  of  the  peace  Action  the 

for  any  act  done  by  him   in  the  execution  of  his  duty  as  such  action  shall  be 
justice,  with  respect   to  any  matter  within  his  jurisdiction  as  on  the  case, 
such  justice,  shall  be  an  action  on  the  case  as  for  a  tort ;  and  in  and  it  shall  be 
the  declaration  it  shall  be  expressly  alleged  that  such  act  was  v    gef  to 
done  maliciously,  and  without  reasonable  and  probable  cause ;   ijciOU8|y  an(j 
and  if  at  the  trial  of  any  such  action,  upon  the  general  issue  without  proba- 
being  pleaded,  the  plaintiff  shall  fail  to  prove  such  allegation,  ble  cause. 
he  shall  be  nonsuit,  or  a  verdict  shall  be  given  for  the  defendant.  Pages  450 — 

II.  And  be  it  enacted,  that  for  any  act  done  by  a  justice  of  the  45*- 
peace  in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  For  an  act  done 

which    he    shall    have   exceeded   his    jurisdiction,    any   person  .v .  ™  ^u"out 
••ill  ,  ,          J     j  J.    r  jurisdiction,  or 

injured  thereby,  or  by  any  act  done  under  any  conviction  or  exceedin°-  his 
order  made   or  warrant    issued    by   such  justice  in   any  such  jurisdiction,  an 
matter,  may  maintain  an  action  against  such  justice  in  the  same  action  may  be 
form  and  in  the  same  case  as  he  might  have  done  before  the  maintained 

passing  of  this  act,  without  making  any  allegation  in  his  decla-  Wlthou.t  suc" 

i    •       i       /•  t  i-  •        i  i    allegation  (a)  : 

ration,   that  the  act   complained  of  was  done  maliciously  and 

without  reasonable  and  probable  cause  :  Provided  nevertheless,  but  not  for  an 
that  no  such  action  shall  be  brought  for  any  thing  done  under  act  done  under 
such  conviction  or  order  until  after  such  conviction*  shall  have  a  conviction  or 

been  quashed,  either  upon  appeal  or  upon  application  to  her     Sl^  f  ordeij« 
•\t   •         >     r>  L  r\          >      n i  •        until  after  such 

Majesty  s  Court  or  Queen  s   bench  ;  nor  shall  any  such  action  conviction  or 

be  brought  for  any   thing  done  under  any  such  warrant  which  order  shall  have 
shall  have  been  issued  by  such  justice  to  procure  the  appearance  been  quashed  ; 
of  such  party,  and  which  shall  have  been  followed  by  a  convic- 
tion or  order  in  the  same  matter,  until  after  such  conviction  or 
order  shall  have  been  so  quashed  as  aforesaid  ;  or  if  such  last-  nor  for  an  act 
mentioned  warrant  shall  not  have   been  followed  by  any  such  done  under  a 
conviction  or  order,  or  if  it  be  a  warrant  upon  an  information  warranttocoin- 
for  an   alleged  indictable   offence,   nevertheless  if  a  summons  FLf^Tcl,™ 

j*-*  -  _  ciiiCt,  II  a  sum- 

were  issued  previously  to  such  warrant,  and  such  summons  were  mons  were  pre- 
served upon  such  person,  either  personally  or  by  leaving  the  viously  served 
same  for  him  with  some  person  at  his  last  or  most  usual  place  andnotobeyed. 
of  abode,  and  he  did  not  appear  according  to  the  exigency  of 
such  summons,  in  such  case  no  such  action  shall  be  maintained 
against  such  justice  for  any  thing  done  under  such  warrant. 

ill.  And  be   it   enacted,   that  where  a  conviction   or   order  If  one  justice 
(a)  Pages  454-461.  makeaconvic- 
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tion  or  order,  shall  be  made  by  one  or  more  justice  or  justices  of  the  peace, 
and  another  and  a  warrant  of  distress  or  of  commitment  shall  be  granted 
grant  a  warrant  thereon  by  some  other  justice  of  the  peace  bona  fide  and  without 
action'must  be  co^us'on'  no  action  shall  be  brought  against  the  justice  who  so 
brought  against  granted  such  warrant  by  reason  of  any  defect  in  such  conviction 
the  former,  not  or  order,  or  for  any  want  of  jurisdiction  in  the  justice  or  justices 
the  latter,  for  a  who  made  the  same,  but  the  action  (if  any)  shall  be  brought 

defect  in  the  against  the  justice  or  justices  who    made   such   conviction  or 

conviction  or  °j 

order  (6).  ™>    ,     _    ,       .                  .      , 

IV.  And  be  it  enacted,  that  where  any  poor  rate  shall  be 

No  action  for  made    allowed  and  published,  and  a  warrant  of  distress  shall 

issuing  a  dis-  •                                                j          j            j      i         • 

tress  warrant  issue  against  any  person  named  and  rated  therein,   no  action 

for  poorrate  by  shall  be  brought  against  the  justice  or  justices  who  shall  have 
reason  of  any  granted  such  warrant  by  reason  of  any  irregularity  or  defect  in 
defect  in  the  the  said  rate,  or  by  reason  of  such  person  not  being  liable  to  be 
te  or  t  at  the  rate{j  therein  ;  and  that  in  all  cases  where  a  discretionary  power 
party  is  not  •  i.  •  •  •  •  c  ,  J  r 

rateable  (c).        shall   be  given    to  a  justice  or  the  peace  by  any  act  or  acts  ol 

No  acti  i  parliament,  no  action  shall  be  brought  against  such  justice  for  or 

against  justices  by  reason  of  the  manner  in  which  he  shall  have  exercised  his 

for  the  manner   discretion  in  the  execution  of  any  such  power. 

in  which  they         V.   And  whereas    it  would   conduce  to  the  advancement  of 

justice,  and  render  more  effective  and  certain  the  performance 

power'10  ^^      of  the  duties  of  justices,  and  give  them  protection  in  the  per- 

If     .     .  formance  of  the  same,  if  some  simple  means,  not  attended  with 

refuse^Vdo  an    much  expense,  were  devised  by  which  the  legality  of  any  act  to 

act,  the  Court     be  done  by  such  justices  might  be  considered  and  adjudged  by 

of  Queen's          a  court  of  competent  jurisdiction,  and  such  justice  enabled  and 

Bench  may  by    directed  to  perform   it  without  risk  of  any  action  or  other  pro- 

to  dolt; and  "no  cee(linn  being  brought   or   had  against    him:    Be  it   therefore 

action  s'liall  be    enacted,  that  in  all  cases  where  a  justice  or  justices  of  the  peace 

brought  against  shall  refuse  to  do  any  act  relating  to  the  duties  of  his  or  their 

him  tor  doing  it.  office  as  such  justice  or  justices,  it  shall  be  lawful  for  the  party 

Page  462.  requiring  such  act  to  be  done  to  apply  to  her  Majesty's  Court 

of  Queen's   Bench,  upon  an   affidavit  of  the  facts,   for  a   rule 

calling  upon  such  justice  or  justices,  and  also  the  party  to  be 

affected  by  such  act,  to  show  cause  why  such  act  should  not  be 

done;  and  if  after  due  service  of  such  rule  good  cause  shall  not 

be  shown  against  it,  the  said  court  may  make  the  same  absolute, 

with  or  without  or  upon  payment  of  costs,  as  to  them  shall  seem 

meet;  and  the  said  justice  or  justices  upon  being  served  with 

such  rule  absolute  shall   obey  the  same,  and  shall  do  the  act 

required ;   and    no  action  or    proceeding   whatsoever   shall    be 

commenced  or  prosecuted  against  such  justice  or  justices  for 

having  obeyed  such  rule,  and  done  such  act  so  thereby  required 

as  aforesaid. 

After  convic-  VI.  And  be  it  enacted,  that  in  all  cases  where  a  warrant  of 
tion  or  order 

(6)  Page  462.  (c)  Page  462. 
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distress  or  warrant  of  commitment  shall  be  granted  by  a  justice  confirmed  on 
of  the  peace  upon  any  conviction  or  order  which,  either  before  appeal.no 

or  after  the  granting  of  such  warrant,  shall  have  been  or  shall  f£-'on/or  any 

f          i  i  -LULU          i  ,.  thin?  done 

be  confirmed  upon  appeal,  no  action  shall   be  brought  against  under  a  warrant 

such  justice  who  so  granted  such  warrant  for  any  thing  which  upon  it. 

may  have  been  done  under  the  same  by  reason  of  any  defect  in  Page  463. 
such  conviction  or  order. 

VII.  And  be  it  enacted,  that  in  all  cases  where  by  this  act  If  an  action  be 
it  is  enacted  that  no  action  shall  be  brought  under  particular  brought  where 
circumstances,  if  any  such  action  shall  be  brought  it  shall  be     y  *h's.  a c* 
lawful  for  a  judge  of  the   court  in  which  the  same  shall  be  jud<re  mav'set 
brought,  upon  application  of  the  defendant,  and  upon  an  affidavit  aside  the  pro- 
of facts,  to  set  aside  the  proceedings  in  such  action,  with  or  ceedings. 
without  costs,  as  to  him  shall  seem  meet.  Page  463. 

VIII.  And    be  it  enacted,  that  no   action   shall   be   brought  Limitation  of 
against  any  justice  of  the  peace  for  any  thing  done  by  him  in  action. 

the  execution   of  his   office,  unless   the    same    be   commenced  Page  465. 
within  six  calendar  months  next  after  the  act  complained  of 
shall  have  been  committed. 

IX.  And  be  it  enacted,  that  no  such  action  shall  be  com-  Notice  of 
menced  against  any  justice  of  the  peace  until  one  calendar  month  actlon- 
at  least  after  a  notice  in  writing  of  such  intended  action  shall  ?age  469. 
have  been  delivered  to  him,  or  left  for  him  at  his  usual  place  of 
abode,  by  the  party  intending  to  commence  such  action,  or  by 

his  attorney  or  agent,  in  which  said  notice  the  cause  of  action, 
and  the  court  in  which  the  same  is  intended  to  be  brought,  shall 
be  clearly  and  explicitly  stated;  and  upon  the  back  thereof 
shall  be  endorsed  the  name  and  place  of  abode  of  the  party  so 
intending  to  sue,  and  also  the  name  and  place  of  abode  or  of 
business  of  the  said  attorney  or  agent,  if  such  notice  have  been 
served  by  such  attorney  or  agent. 

X.  And  be  it  enacted,  that  in  every  such  action  the  venue  Venue, 
shall  be  laid  in  the  county  where  the  act  complained  of  was  Page  465. 
committed,  or  in  actions  in  the  County  Court  the  action  must  be 
brought  in  the  court  within  the  district  of  which  the  act  com- 
plained of  was  committed;  and  the  defendant  shall  be  allowed  Defendant  may 
to  plead  the  general  issue  therein,  and  to  give  any  special  matter  plead  the 

of  defence,  excuse  or  justification  in  evidence  under  such  plea  £e"er?  lssue 

i         •  i \     e        i         •          n       •  i    i     i  i  i         •        and  £lve  spe- 

at  the  trial  oi  such  action  :   Provided  always,  that  no  such  action  cjai  matter  in 

shall  be  brought  in  any  such  County  Court  against  a  justice  of  evidence, 
the  peace  for  any  thing  done  by  him  in  the  execution  of  his  Page  477. 
office  if  such  justice  shall  object  thereto  ;  and  if  within  six  days 
after  being  served   with  a  summons  in   any  such  action  such 
justice,  or  his  attorney  or  agent,  shall  give  a  written  notice  to 
the  plaintiff  in  such  action  that  he  objects  to  being  sued  in  such 
County  Court  for  such  cause  of  action,  all  proceedings  after- 
wards had  in  such  County  Court  in  any  such  action  shall  be  null 
and  void. 

P.  M  M 
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Tender,  and 
payment  of 
money  into 
court. 
Page  408. 


In  what  cases 
nonsuit,  or 
verdict  for 
defendant. 
Page  468. 


Damages. 
Page  480. 


XI.  And  be  it  enacted,  that  in  every  such  case  after  notice 
of  action  shall  be  so  given  as  aforesaid,  and  before  such  action 
shall  be  commenced,  such  justice  to  whom  such  notice  shall  be 
given  may  tender  to  the  party  complaining,  or  to  his  attorney 
or  agent,  such  sum  of  money  as  he  may  think  fit  as  amends  for 
the  injury  complained  of  in  such  notice;  and  after  such  action 
shall  have  been  commenced,  and  at  any  time  before  issue  joined 
therein,  such  defendant,  if  he  have  not  made  such  tender,  or  in 
addition   to   such  tender,  shall   be  at  liberty  to  pay  into  court 
such  sum  of  money  as  he  may  think  fit,  and  which  said  tender 
and  payment  of  money  into  court,  or  either  of  them,  may  after- 
wards be  given  in  evidence  by  the  defendant  at  the  trial  under 
the  general  issue  aforesaid;  and  if  the  jury  at  the  trial  shall  be 
of  opinion  that  the  plaintiff  is  not  entitled   to  damages  beyond 
the  sum  so  tendered  or  paid  into  court,  or  beyond  the  sums  so 
tendered  and  paid  into  court,  then  they  shall  give  a  verdict  for 
the  defendant,  and  the  plaintiff  shall  not  be  at  liberty  to  elect  to 
be  nonsuit,  and  the  sum  of  money,  if  any,  so  paid  into  court,  or 
so  much  thereof  as  shall  be  sufficient  to  pay  or  satisfy  the  de- 
fendant's costs  in  that  behalf,  shall  thereupon  be  paid  out  of 
court  to  him,  and  the  residue,  if  any,  shall  be  paid  to  the  plain- 
tiff; or  if,  where  money  is  so  paid  into  court  in  any  such  action, 
the  plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his 
damages  in  the  said  action,  he  may  obtain  from  any  judge  of 
the  court  in  which  such  action  shall  be  brought  an  order  that 
such   money  shall  be  paid  out  of  court  to  him,  and  that  the 
defendant  shall  pay  him  his  costs  to  be  taxed,  and  thereupon 
the  said  action  shall  be  determined,  and  such  order  shall  be  a 
bar  to  any  other  action  for  the  same  cause. 

XII.  And  be  it  enacted,  that  if  at  the  trial  of  any  such  action 
the  plaintiff  shall  not  prove  that  such  action  was  brought  within 
the  time  hereinbefore  limited  in  that  behalf,  or  that  such  notice 
as  aforesaid  was  given  one  calendar  month  before  such  action 
was  commenced,  or  if  he  shall  not  prove  the  cause  of  action 
stated  in  such  notice,  or  if  he  shall  not  prove  that  such  cause  of 
action  arose  in  the  county  or  place  laid  as  venue  in  the  margin 
of  the  declaration,   or    (when   such    plaintiff  shall   sue  in  the 
County  Court)   within    the   district   for    which    such   court    is 
holden,  then  and  in  every  such  case  such  plaintiff  shall  be  non- 
suit, or  the  jury  shall  give  a  verdict  for  the  defendant. 

XIII.  And  be  it  enacted,  that  in  all  cases  where  the  plaintiff 
in  any  such  action  shall   be  entitled  to  recover,  and  he  shall 
prove  the  levying  or  payment  of  any  penalty  or  sum  of  money 
under  any  conriction   or   order  as   parcel  of  the  damages   he 
seeks  to  recover,  or  if  he  prove  that  he  was  imprisoned  under 
such  conviction  or  order,  and  shall  seek  to  recover  damages  for 
any  such  imprisonment,  he  shall  not  be  entitled  to  recover  the 
amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any  sum 
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beyond  the  sum  of  twopence  as  damages  for  such  imprisonment, 
or  any  costs  of  suit  whatsoever,  if  it  shall  be  proved  that  he 
was  actually  guilty  of  the  offence  of  which  he  was  so  convicted, 
or  that  he  was  liable  by  law  to  pay  the  sum  he  was  so  ordered 
to  pay,  and  (with  respect  to  such  imprisonment)  that  he  had 
undergone  no  greater  punishment  than  that  assigned  by  law  for 
the  offence  of  which  he  was  so  convicted,  or  for  nonpayment  of 
the  sum  he  was  so  ordered  to  pay. 

XIV.  And  be  it  enacted,  that  if  the    plaintiff  in   any  such 
action  shall  recover  a  verdict,  or  the  defendant  shall  allow  judg- 
ment  to  pass  against  him   by  default,  such  plaintiff  shall   be 
entitled  to  costs  in  such   manner  as  if  this  act  had  not  been 
passed ;  or  if  in  such  case  it  be  stated  in  the  declaration,  or  in 
the  summons  and  particulars  in  the  County  Court  if  he  sue  in 
that  court,  that  the  act  complained  of  was  done  maliciously  and 
without  reasonable  and  probable  cause,  the  plaintiff,  if  he  recover 
a  verdict  for  any  damages,  or  if  the  defendant  allow  judgment 
to  pass  against  him  by  default,  shall  be  entitled  to  his  full  costs 
of  suit,  to  be  taxed  as  between  attorney  and  client ;  and  in  every 
action  against  a  justice  of  the  peace  for  any  thing  done  by  him 
in  the  execution  of  his  office  the  defendant,  if  he  obtain  judg- 
ment upon  verdict  or  otherwise,  shall  in  all  cases  be  entitled  to 
his  full  costs  in  that  behalf,  to  be  taxed  as  between  attorney 
and  client. 

XV.  And  be  it  enacted,  that  this  act   shall  extend  only  to 
England  and  Wales  and  the  town  of  Berwick-upon-Tweed. 

XVI.  And  be  it  enacted,  that  this  act  shall  commence  and 
take  effect  on  the  second  day  of  October  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight. 

XVII.  And  be  it  enacted,  that  from  and  after  the  time  this 
act  shall  so  commence  and  take  effect  as  aforesaid  the  following 
statutes  and  parts  of  statutes,  except  so  far  as  they  may  repeal 
other  statutes,  shall  be  and  shall  be  deemed  and  taken  to  be 
repealed  ;   that  is  to  say,  so  much  of  an  act  of  parliament  made 
and  passed  in  the  seventh  year  of  the  reign  of  his  Majesty  King 
James  the  First,  intituled  "  An  Act  for  Ease  in  pleading  against 
troublesome  and  contentious  Suits  prosecuted  against  Justices 
of  the  Peace,  Mayors,  Constables,  and  certain  other  his  Majesty's 
Officers,  for  the  lawful  Execution  of  their  Office,"  as  relates  to 
actions  against  justices  of  the  peace ;  and  so  much  of  an  act 
made  and  passed  in  the  twenty-first  year  of  the  reign  of  his  said 
Majesty  King  James  the  First,  intituled  "An  Act  to  enlarge 
and  make  perpetual  the  Act  made  for  Ease  in  pleading  against 
troublesome  and  contentious  Suits  prosecuted  against  Justices 
of  the  Peace,  Mayors,  Constables,  and  certain  other  his  Majesty's 
Officers,  for  the  lawful  Execution  of  their  Office,  made  in  the 
Seventh  Year  of  his  Majesty's  most  happy  Reign,"  as  relates  to 
actions  against  justices  of  the  peace;  and  so  much  of  an  act 
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Costs. 
Page  480. 


Act  to  extend 
only  to  Eng- 
land, Wales, 
and  Berwick. 

Commence- 
ment of  act. 

After  com- 
mencement of 
this  act  the  fol- 
lowing statutes 
or  parts  of  sta- 
tutes repealed. 

7  Jac.  1,  c.  5. 


21  Jac.  l,c.  12, 
s.  o. 
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24  Geo.  2,  c.  44, 
ss.  1,  2,  and 
part  of  s.  8. 


43  Geo.  3,  c. 
141. 


Act  to  apply 
to  persons 
protected  by 
the  repealed 
statutes. 


Act  may  be 
amended,  &c. 


made  and  passed  in  the  twenty-fourth  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  intituled  "  An  Act  for  the 
rendering  Justices  of  the  Peace  more  safe  in  the  Execution  of 
their  Office,  and  for  indemnifying  Constables  and  others  acting 
in  obedience  to  their  Warrants,"  as  relates  to  actions  against 
justices  of  the  peace  ;  and  a  certain  other  act  made  and  passed 
in  the  forty-third  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  "An  Act  to  render  Justices  of  the 
Peace  more  safe  in  the  Execution  of  their  Duty;"  and  all  other 
act  or  acts  or  parts  of  acts  which  are  inconsistent  with  the  pro- 
visions of  this  act;  save  and  except  so  much  of  the  said  several 
acts  as  repeal  any  other  acts  or  parts  of  acts,  and  also  except  as 
to  proceedings  now  pending,  to  which  the  same  or  any  of  them 
may  be  applicable. 

XVIII.  And  be  it  enacted,  that  this  act  shall  apply  for  the 
protection  of  all  persons  for  any  thing  done  in  the  execution  of 
their  office,  in  all  cases  in  which,  by  the  provisions  of  any  act 
or  acts  of  parliament,  the  several  statutes  or  parts  of  statutes 
hereinbefore  mentioned  and   by  this  act  repealed  would  have 
been  applicable  if  this  act  had  not  passed. 

XIX.  And  be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  the  present  session  of  par- 
liament. 


Uniformity  of 
time  for  notice 
of  appeal. 


Notice  of  ap- 
peal to  be  in 
writing,  and 
signed. 
Grounds  of 
appeal  to  be 
stated. 
Pages  348 — 
355,  373. 
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An  Act  to  amend  the  Procedure  in  Courts  of  General  and 
Quarter  Sessions  of  the  Peace  in  England  and  Wales, 
and  for  the  better  Advancement  of  Justice  in  Cases 
within  the  Jurisdiction  of  those  Courts. 

[28th  July,  1849.] 

WHEREAS,  in  cases  of  appeal  to  courts  of  general  or  quarter 
sessions  of  the  peace,  it  is  expedient  that  the  law  should  be  more 
uniform :  Be  it  therefore  enacted,  &c.,  that  in  every  case  of 
appeal  (except  as  hereinafter  mentioned)  to  any  court  of  general 
or  quarter  sessions  of  the  peace  fourteen  clear  days  notice  of 
appeal  at  least  shall  be  given,  and  such  shall  be  sufficient  notice, 
any  act  or  acts,  or  any  rule  or  practice  of  any  court  or  courts, 
to  the  contrary  notwithstanding;  and  such  notice  of  appeal  shall 
be  in  writing,  signed  by  the  person  or  persons  giving  the  same, 
or  by  his,  her  or  their  attorney  on  his,  her  or  their  behalf,  and 
the  grounds  of  appeal  shall  be  specified  in  every  such  notice: 
Provided  always,  that  it  shall  not  be  lawful  for  the  appellant  or 
appellants,  on  the  trial  of  any  such  appeal,  to  go  into  or  give 
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evidence  of  any  other  ground  of  appeal  besides  those  set  forth 
in  such  notice. 

II.  And  be  it  enacted,   that  none  of  the  provisions  herein-  Actnottp 
before  contained  relating  to  notices  of  appeal  shall  be  construed  aj 

to  affect  or  alter  the  law  as  to  notice  of  appeal  against  a  sum-  o^d^re  t^re" 
mary  conviction,  or  against  an  order  of  removal,  or  against  an  mova|j  orders 
order  under  any  statute  relating  to  pauper  lunatics,  or  against  of  bastardy,  &c. 
an  order  in  bastardy,  or  against  any  proceeding  under  or  by  Page  348. 
virtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue 
of  excise  or  customs,  stamps,  taxes,  or  post  office,  but  the  law 
with  regard  to  notices  of  all  such  appeals  shall  be  deemed  and 
taken  to  be  the  same  as  if  the  provisions  hereinbefore  contained 
had  not  been  enacted. 

III.  And  whereas  a  statement  of  the  grounds  of  appeal,  when  Defects  in 
required  by  this  or  any  other  statute,  is   for  the  purpose  of  statement  of 
enabling  the  party  receiving  it  to  inquire  into  the  subject  of  such  g1"011""8  { 
statement,  and,  if  need  be,  to  prepare  for  trial:   Be  it  therefore     _ 
enacted,  that  upon  the  hearing  of  any  appeal  to  any  court  of 

general  or  quarter  sessions  of  the  peace  no  objection  on  account 
of  any  defect  in  the  form  of  setting  forth  any  ground  of  appeal 
shall  be  allowed,  and  no  objection  to  the  reception  of  legal  evi- 
dence offered  in  support  of  any  ground  of  appeal  shall  prevail, 
unless  the  court  shall  be  of  opinion  that  such  ground  of  appeal 
is  so  imperfectly  or  incorrectly  set  forth  as  to  be  insufficient  to 
enable  the  party  receiving  the  same  to  inquire  into  the  subject 
of  such  statement,  and  to  prepare  for  trial :  Provided  always, 
that  in  all  cases  where  the  court  shall  be  of  opinion  that  any  Amendment  of 
objection  to  any  ground  of  appeal,  or  to  the  reception  of  evi-  Z*0 
dence  in  support  thereof,  ought  to  prevail,  it  shall  be  lawful  for  aPPea 
such  court,  if  it  shall  so  think  fit,  to  cause  any  such  ground  of 
appeal  to  be  forthwith  amended  by  some  officer  of  the  court,  or 
otherwise,  on  such  terms  as  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to  another  day  in  the  same  ses- 
sions or  to  the  next  subsequent  sessions,  or  both  payment  of 
costs  and  postponement,  as  to  such  court  shall  appear  just  and 
reasonable. 

l\  .   And  be  it  enacted,  that  if  in  any  notice  of  appeal  the  Frivolous 
appellant  or  appellants    shall    have    included    any    ground    or  grounds  of 
grounds  of  appeal  which  shall  in  the  opinion  of  the  court  deter-  aPPeal-_ 
mining  the  appeal  be  frivolous  or  vexatious,  such  appellant  or  "aoes   '   « 
appellants  shall  be  liable,  if  the  court  shall  so  think  fit,  to  pay 
the  whole  or  any  part  of  the  costs  incurred  by  the  respondent 
or  respondents   in  disputing  any   such  ground   or  grounds   of 
appeal,  such  costs  to  be  recoverable  in  the  manner  hereinafter 
directed  as  to  the  other  costs  incurred  by  reason  of  such  appeal. 

V.  And  be  it  enacted,  that  upon  any  appeal  to  any  court  of  Sessions  to 
general  or  quarter  sessions  of  the  peace  the  court  before  whom  have  a  general 

the  same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  Power. to  ?ive 

*'  costs  in  all 
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Page  356. 
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certiorari. 
Pages  292, 373. 


Rule  for  cer- 
tiorari to  state 
objections. 


Amendment  of 
recognizances. 
Page  357. 


the  party  or  parties  against  whom  the  same  shall  be  decided  to 
pay  to  the  other  party  or  parties  such  costs  and  charges  as  may 
to  such  court  appear  just  and  reasonable,  such  costs  to  be  reco- 
verable in  the  manner  provided  for  the  recovery  of  costs  upon 
an  appeal  against  an  order  or  conviction  by  an  act  passed  in  the 
twelfth  year  of  her  Majesty's  reign,  intituled  "  An  Act  to  facili- 
tate the  Performance  of  the  Duties  of  Justices  of  the  Peace  out 
of  Sessions  within  England  and  Wales  with  respect  to  summary 
Convictions  and  Orders." 

VI.  And   for   the    more    effectual    prevention   of    frivolous 
appeals,  be  it  enacted,   that  any  court  of  general  or   quarter 
sessions  of  the  peace,  upon  proof  of  notice  of  any  appeal  to  the 
same  court  having  been  given  to  the  party  or  parties  entitled  to 
receive  the  same,  though  such  appeal  was  not  afterwards  pro- 
secuted or  entered,  may,  if  it  so  think  fit,  at  the  same  sessions 
for  which  such  notice  was  given,  order  to  the  party  or  parties 
receiving  the  same  such  costs  and  charges  as  by  the  said  court 
shall  be  thought  reasonable  and  just  to  be  paid  by  the  party  or 
parties  giving  such  notice,  such  costs  to  be  recoverable  in  the 
manner  last  aforesaid. 

VII.  And  whereas  in  many  cases,  where  justices  of  the  peace 
are  by  law  empowered  to  make  orders  or  to  give  judgments,  great 
expense  and  frequent  failures  of  justice  have  been  occasioned 
by  reason  that  such  orders  or  judgments  have,  on  appeal  to  the 
general  or  quarter  sessions  of  the  peace,  or  on  removal  by  cer- 
tiorari into  the  Court  of  Queen's  Bench,  been  quashed  or  set 
aside  upon  exceptions  or  objections  to  the  form  of  the  order  or 
judgment,  irrespective  of  the  truth  and  merits  of  the  matters  in 
question  ;  for  remedy  thereof  be  it  enacted,  that  if  upon  the  trial 
of  any  appeal  to  any  court  of  general  or  quarter  sessions  of  the 
peace  against  any  order   or  judgment  made  or  given  by  any 
justice  or  justices  of  the  peace,  or  if  upon  the  return  to  any  writ 
of   certiorari  any   objection  shall  be  made  on  account  of  any 
omission  or  mistake  in  the  drawing  up  of  such  order  or  judg- 
ment, and  it  shall  be  shown  to  the  satisfaction  of  the  court  that 
sufficient  grounds  were  in  proof  before  the  justice  or  justices 
making  such  order  or  giving  such  judgment  to  have  authorized 
the  drawing  up  thereof  free  from  the  said  omission  or  mistake, 
it  shall  be  lawful  for  the  court,  upon  such  terms  as  to  payment  of 
costs  as  it  shall  think  fit,  to  amend  such  order  or  judgment, 
and  to  adjudicate  thereupon  as  if  no  such  omission  or  mistake 
had  existed  :   Provided  always,  that  no  objection  on  account  of 
any  omission  or  mistake  in  any  such  order  or  judgment  brought 
up  upon  a  return  to  a  writ  of  certiorari  shall  be  allowed  unless 
such  omission  or  mistake  shall  have  been  specified  in  the  rule 
for  issuing  such  certiorari. 

III 1.  And  whereas  the  statutes  giving  a  right  of  appeal  against 
orders  or  summary  convictions  frequently  require  a  recognizance 
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or  recognizances  to  be  entered  into  as  a  condition  of  such  appeal, 
and  appellants  are  liable  to  be  prevented  from  trying  their  appeals 
upon  the  merits,  in  consequence  of  imperfections  in  the  taking 
of  such  recognizances :  Be  it  enacted,  that  where  any  recogni- 
zance or  recognizances  which  shall  have  been  entered  into  within 
the  time  by  law  required  before  any  justice  or  justices  for  the 
purpose  of  complying  with  any  such  condition  of  appeal  shall 
appear  to  the  court  before  which  such  appeal  is  brought  to  have 
been  insufficiently  entered  into,  or  to  be  otherwise  defective  or 
invalid,  it  shall  be  lawful  for  such  court,  if  it  shall  so  think  fit, 
to  permit  the  substitution  of  a  new  and  sufficient  recognizance,  or 
new  and  sufficient  recognizances,  to  be  entered  into  before  such 
court  in  the  place  of  such  insufficient,  defective,  or  invalid  re- 
cognizance or  recognizances,  and  for  that  purpose  to  allow  such 
time,  and  make  such  examination,  and  impose  such  terms  as  to 
payment  of  costs  to  the  respondent  or  respondents,  as  to  such 
court  shall  appear  just  and  reasonable;  and  such  substituted 
recognizance  or  recognizances  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  the  same  had  been  duly  entered 
into  at  any  earlier  time  or  times  as  required  by  any  statute 
or  statutes  for  that  purpose. 

IX.  And   be  it  enacted,   that  the  decisions  of  the  court  of  Decisions  of 
general  or  quarter  sessions  of  the  peace  upon  the  hearing  of  any  sessions,  when 
appeal,  as  to  the  sufficiency  of  the  statement  of  any  ground  or  final- 
grounds  of  appeal,  and  as  to  the  amending  or  refusing  to  amend  ?aSe  37*. 
any  order  or  judgment  of  a  justice  or  justices  appealed  against, 

or  the  statement  of  any  ground  or  grounds  of  appeal,  and  as  to 
the  substitution  of  any  new  recognizance  or  recognizances  as 
aforesaid,  shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in 
any  court,  by  means  of  a  writ  of  certiorari  or  mandamus,  or 
otherwise. 

X.  And  be  it  enacted,  that  every  court  of  general  or  quarter  Amendment  of 
sessions  of  the  peace,  on  the  trial  of  any  offence  within  its  juris-  indictment(a). 
diction,  whenever  any  variance  or  variances  shall  appear  between 

any  matter  in  writing  or  in  print  produced  in  evidence  and  the 

recital  or  setting  forth  thereof  in  the  indictment,  shall  have  the 

same  power  in  all  respects  to  cause  the  indictment  to  be  amended 

which  is  given  to  courts  of  over  and  terminer  and  general  gaol 

delivery  with  regard  to  offences  tried  before  such  last-mentioned 

courts  by  virtue  of  an  act  of  the  twelfth  year  of  her  Majesty's 

reign,  intituled  "  An  Act  for  the  Removal  of  Defects  in  the  Ad-  11  &  12  Viet. 

ministration  of  Criminal  Justice;"  and  after  such  amendment  the  c- 46« 

trial  shall  proceed  in  the  same  manner  in  all  respects,  both  with 

regard  to  the  liability  of  witnesses  to  be  indicted  for  perjury 

and  otherwise,  as  if  no  such  variance  or  variances  had  appeared. 

XI.  And  be  it  enacted,   that  at  any  time  after  notice  given  Power  to  state  a 

special  case 

(a)  See  14  &  15  Viet.  c.  100,  s.  1. 
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of  appeal  to  any  court  of  general  or  quarter  sessions  of  the 
peace  against  any  judgment,  order,  rate,  or  other  matter  (except 
an  order  in  bastardy,  or  a  proceeding  under  or  by  virtue  of  any 
of  the  statutes  relating  to  her  Majesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post  office),  for  which  the  remedy  is 
by  such  appeal,  it  shall  be  lawful  for  the  parties,  by  consent,  and 
by  order  of  any  judge  of  one  of  the  superior  courts  of  common 
law  at  Westminster,  to  state  the  facts  of  the  case  in  the  form  of 
a  special  case  for  the  opinion  of  such  superior  court,  and  to 
agree  that  a  judgment  in  conformity  with  the  decision  of  such 
court,  and  for  such  costs  as  such  court  shall  adjudge,  may  be 
entered  on  motion  by  either  party  at  the  sessions  next  or  next 
but  one  after  such  decision  shall  have  been  given  ;  and  such 
judgment  shall  and  may  be  entered  accordingly,  and  shall  be 
of  the  same  effect  in  all  respects  as  if  the  same  had  been  given 
by  the  court  of  general  or  quarter  sessions  upon  an  appeal  duly 
entered  and  continued. 

XII.  And  whereas  by  a  statute  passed  in  the  tenth  year  of 
King  William  the  Third,  intituled  "  An  Act  for  determining 
Differences  by  Arbitration,"  provision  was  made  for  rendering 
more  effectual  the  awards  of  arbitrators  in  the  case  of  contro- 
versies and  disputes  for  which  there  is  no  other  remedy  but  by 
personal  action  or  by  suit  in  equity  ;  and  whereas  it  is  expedient 
in  like  manner  to  facilitate  and  render  more  effectual  references 
to  arbitration  of  controversies  and  disputes  for  which  the  remedy 
is  by  appeal  to  a  court  of  general  or  quarter  sessions  of  the  peace  : 
Be  it  enacted,  that  at  any  time  after  notice  given  of  appeal  to 
any  court  of  general  or  quarter  sessions  of  the  peace  against  any 
order,  rate,  or  other  matter  (except  a  summary  conviction,  or 
an  order  in  bastardy,  or  any  proceeding  under  or  by  virtue  of 
any  of  the  statutes  relating  to  her  Majesty's  revenue  of  excise 
or  customs,  stamps,  taxes,  or  post  office),  for  which  the  remedy 
is  by  such  appeal,  it  shall  be  lawful  for  the  parties,  by  themselves 
or  their  attornies,  and  by  order  of  a  judge  of  her  Majesty's 
Court  of  Queen's  Bench,  to  submit  the  matter  or  matters  of 
such  appeal  to  the  award  or  umpirage  of  any  person  or  persons, 
and  to  agree  that  such  submission  should  be  made  a  rule  of  the 
said  Court  of  Queen's  Bench,  and  to  insert  such  agreement  in 
their  submission  or  the  condition  of  the  bond  or  promise 
whereby  they  oblige  themselves  respectively  to  submit  to  the 
award  or  umpirage  of  such  person  or  persons  ;  and  thereupon 
such  and  the  like  proceedings  in  all  respects  shall  and  may  be 
taken  with  regard  to  submissions  under  this  act,  and  to  enforcing 
awards  or  umpirages  thereupon,  and  to  setting  aside  the  same, 
as  are  authorized  by  the  said  act  of  King  William  the  Third 
with  regard  to  the  cases  therein  provided  for;  and  every  award 


(b)  See  1 7  Si  18  Viet.  c.  125  (Common  Law  Procedure,  1854),  ss.  5,  12,  17. 
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or  umpirage  duly  made  under  this  act  shall  be  as  binding  and 
effectual  to  all  intents  as  if  the  same  had  been  a  regular  judg- 
ment of  the  said  court  of  general  or  quarter  sessions,  and  shall 
and  may,  on  the  application  of  either  party,  be  enrolled  among 
the  records  of  the  said  court  of  sessions. 

XIII.  And   be   it  enacted,    that   it  shall   be  lawful   for   any  References  by 
court  of  general  or  quarter  sessions  of  the  peace  before  which  order  of  court 
any  appeal  (except  against  a  summary  conviction,  or  an  order  in  °f  sessions. 
bastardy,  or  any  proceeding  under  or  by  virtue  of  any  of  the 

statutes  relating  to  her  Majesty's  revenue  of  excise  or  customs, 
stamps,  taxes,  or  post  office),  shall  be  brought  to  order,  with 
consent  of  the  parties  or  their  attornies,  that  the  matter  or 
matters  of  such  appeal  be  referred  to  arbitration  to  such  person 
or  persons  and  in  such  manner  and  on  such  terms  as  the  said 
court  shall  think  reasonable  and  proper  :  and  such  order  may 
be  made  a  rule  of  the  Court  of  Queen's  Bench,  on  the  applica- 
tion of  either  party ;  and  the  award  of  the  arbitrator  or  arbi- 
trators, or  umpirage  of  the  umpire,  may  on  motion  by  either 
party  at  the  sessions  next  or  next  but  one  after  such  award  or 
umpirage  shall  have  been  finally  made  and  published,  or  after 
the  decision  of  the  Court  of  Queen's  Bench  on  any  motion  for 
setting  aside  the  same,  be  entered  as  the  judgment  of  the  court 
of  general  or  quarter  sessions  in  the  appeal,  and  shall  be  as 
binding  and  effectual  to  all  intents  as  if  given  by  the  said  court: 
Provided  always,  that  the  Court  of  Queen's  Bench  may,  if  it 
think  fit,  on  application  within  the  term  next  after  the  making 
and  publication  of  such  award  or  umpirage,  either  refer  the 
same  back  again  to  the  same  arbitrator,  arbitrators,  or  umpire, 
or  wholly  set  aside  the  award  or  umpirage  already  made,  and 
may  in  the  latter  event  order  the  court  of  general  or  quarter 
sessions  to  enter  continuances  and  hear  the  appeal. 

XIV.  And   be    it    enacted,    that  if   upon    any   reference    to  Whererefer- 
arbitration   under  this   act  it   shall   be   made   to  appear  to   the  ence  abortive 
Court   of  Queen's   Bench   that,  either   from   the   death  of  the  Queen's  Bench 

arbitrator  or  arbitrators  or  umpire,  or  from  any  other  cause,  it  ™ay  ordfr  ses* 
,,  .  -iii  i  -  i  i       sions  to  near 

lias  become  impossible  that  an  award  or  umpirage  can  be  made,  tne  appeal. 

it  shall  be  lawful  for  the  said  court  to  order  the  court  of  general 
or  quarter  sessions  of  the  peace  to  enter  continuances  and  hear 
the  appeal. 

X\  .  And  be  it  enacted,  that  the  several  provisions  relating  3^4  \vill.  4 
to  arbitrations  contained  in  an  act  of  the  fourth  year  of  King  c.  42,  to  be 
William  the  Fourth,  intituled  "  An  Act  for  the  further  Amend-  applicable  to 
ment  of  the  Law  and  the  better  Advancement  of  Justice,"  shall  references 
be  deemed  and  taken  to  be  applicable  to  arbitrations  under  this  under  tl 
act ;   and  in  every  such  arbitration  the  arbitrator  or  arbitrators  Arbitrators  to 
or  umpire  shall  have  the  same  powers  of  amendment  which  the 
court  of  general  or  quarter  sessions  of  the  peace  would  have  had 
on  the  trial  of  the  appeal. 
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XVI.  And  be  it  enacted,  that  no  recognizance  entered  into 
pursuant  to  any  statute  or  statutes  for  the  prosecution  and  trial 
of  any  appeal  shall  be  deemed  to  be  forfeited  by  such  agree- 
ment as  aforesaid  for  the  statement  of  a  special  case  without 
previously  going  to  the  court  of  general  quarter  sessions,  or  by 
any  submission  to  arbitration  under  the  provisions  of  this  act. 

XVII.  And  whereas  by  an  act  passed  in  the  third  year  of  the 
reign   of  King  George  the  Fourth,   intituled  "  An  Act  for  the 
more  speedy  Return  and  levying  of  Fines,  Penalties,  and  For- 
feitures and   Recognizances  estreated,"    provision  is  made    for 
authorizing  the  levying  and  recovery  of  fines,  issues,  amercia- 
ments, and  forfeited  recognizances  set,  imposed,  lost,  or  forfeited 
by  or  before  any  justice  or  justices  of  the  peace  in  England  ; 
and  whereas  it  is  expedient  that  the  subsequent  proceedings  in 
such  cases  should  be  uniform  :  Be  it  enacted  that  the  proceed- 
ings  subsequent  to  such   authority   given   for  so  levying  and 
recovering  as  aforesaid  shall  and  may  be  the  same  in  all  respects 
in  the  case  of  such  fines,  issues,  and  amerciaments  as  are  by 
the   said  act  provided,  permitted  and  required  in  the  case  of 
such  forfeited  recognizances. 

XVIII.  And  be  it  enacted  that  in  all  cases  where  any  order 
shall  be  made  by  any  court  of  general  or  quarter  sessions  of  the 
peace  it  shall  be  lawful  for  the  Court  of  Queen's  Bench,  or  for 
any  judge  of  that  court  at  Chambers,  either  in  term  or  vacation, 
upon  the  application  of  any  person  entitled  to  enforce  such  order, 
and  upon  the  production  of  a  copy   of  such  order  under  the 
hand  of  the  clerk  of  the  peace  or  his  deputy  and  upon  proof  of 
refusal  or  neglect  to  obey  such  order,  to  order  and  direct  such 
order  of  the  court  of  general  or  quarter  sessions  to  be  removed 
into  the  said  Court  of  Queen's  Bench,  and  thereupon  such  order 
shall  be  of  the  same  force  and  effect,  and  may  be  enforced  in 
the  same  manner,  as  a  rule  made  by  the  said  Court  of  Queen's 
Bench  ;  and  all  the  reasonable  costs  and  charges  attendant  upon 
such  application  and  removal  shall  be  recoverable  in  like  manner 
as  if  the  same  were  part  of  such  order. 

XIX.  And  be  it  enacted,  that  nothing  in  this  act  contained 
shall  extend  to  Scotland  or  Ireland. 

XX.  And  be  it  enacted,  that  this  act  shall  come  into  opera- 
tion on  the  first  day  of  November,  one  thousand  eight  hundred 
and  forty-nine. 

XXI.  And  be  it  enacted,   that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this   present  session  of 
parliament. 


18  &  19  VICT.  c.  126.  539 


18  &  19  VICT.  c.  126. 

"An  Act  for  diminishing  Expense  and  Delay  in  the  Ad- 
ministration of  Criminal  Justice  in  certain  Cases." 
[The  provisions  of  this  statute,  which  enables  justices  to  decide 
summarily    certain   cases    of   larceny,    are   set   forth,  pout,   tit. 
"  LARCENY"  («).     See  also,  ante,  p.  154.] 


20  &  21  VICT.  c.  43. 

An  Act  to  improve  the  Administration  of  tJie  Law  so  far  page  442. 
as  respects  summary  Proceedings  before  Justices  of  the 
Peace.  [17th  August,  1857.] 

WHEREAS  it  is  expedient  that  provision  should  be  made  for 
obtaining  the  opinion  of  a  superior  court  on  questions  of  law 
which  arise  in  the  exercise  of  summary  jurisdiction  by  justices 
of  the  peace  :  Be  it  enacted,  &c. : 

I.  In  the  interpretation  and  for  the  purposes  of  this  Act,  the   interpretation 
following  words  shall  have  the  meaning  hereinafter  assigned  to  Of  terms, 
them  ;  that  is  to  say, 

"Superior   Courts   of  Law"    shall    for    England   mean    the 

Supreme  Courts  of  Law  at  Westminster,  and  for  Ireland 

the  Supreme  Courts  at  Law  at  Dublin : 
"Court   of   Queen's    Bench"  shall    mean   for  England   the 

Court  of  Queen's  Bench  at  Westminster,  and  for  Ireland 

the  Court  of  Queen's  Bench  at  Dublin. 

II.  After  the  hearing  and  determination  by  a  justice  or  justices  justices  on  ap- 
of  the  peace  of  any  information  or  complaint  which  he  or  they  plication  of 
have  power  to  determine  in  a  summary  way,  by  any  law  now  in  a  party 
force  or  hereafter  to  be  made,  either  party  to  the  proceeding  aggrieved,  to 
before  the  said  justice  or  justices  may,  if  dissatisfied  with  the 

said  determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  within  three  days  after  the  same  to  the  said  justice  or  court. 
justices,  to  state  and  sign  a  case  setting  forth  the  facts  and  the  Page  442. 
grounds  of  such  determination,  for  the  opinion  thereon  of  one 
of  the  superior  courts  of  law  to  be  named  by  the  party  apply- 
ing; and  such  party,  hereinafter  called  "  the  appellant,"  shall, 
within  three  days  after  receiving  such  case,  transmit  the  same 
to   the  court  named   in   his   application,  first  giving  notice  in 
writing  of  such  appeal,  with  a  copy  of  the  case  so  stated  and 

(a)  See  also  under  the  same  head  the  statutes  relating  to  juvenile  offenders 
convicted  of  larceny. 
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Where  the  jus- 
tices refuse,  the 
Court  of 
Queen's  Bench 
may  by  rule 
order  a  case 
to  be  stated. 


Superior  court 
to  determine 
the  questions 
on  the  case ; 


signed,  to  the  other  party  to  the  proceeding  in  which  the  deter- 
mination was  given,  hereinafter  called  "  the  respondent." 

III.  The  appellant,  at  the  time  of  making  such  application, 
and  before  a  case  shall  be  stated  and  delivered  to  him  by  the 
justice  or  justices,  shall  in  every  instance  enter  into  a  recogni- 
zance, before  such  justice  or  justices,  or  any  one  or  more  of 
them,  or  any  other  justice  exercising  the  same  jurisdiction,  with 
or  without  surety  or  sureties,  and  in  such  sum  as  to  the  justice 
or  justices   shall   seem  meet,  conditioned   to  prosecute  without 
delay  such  appeal,  and  to  submit  to  the  judgment  of  the  superior 
court,  and  pay  such  costs  as  may  be  awarded  by  the  same ;  and 
the  appellant  shall   at  the  same  time,  and  before  he  shall  be 
entitled  to  have  the  case  delivered  to  him,  pay  to  the  clerk  to 
the  said  justice  or  justices  his  fees  for  and  in  respect  of  the  case 
and  recognizances,  and  any  other  fees  to  which  such  clerk  shall 
be  entitled,  which  fees,  except  such  as  are  already  provided  for 
by  law,  shall  be  according  to  the  Schedule  to  this  Act  annexed 
marked  (A.),  until  the  same  shall  be  ascertained,  appointed,  and 
regulated  in  the  manner  prescribed  by  the  statute  eleventh  and 
twelfth   Victoria,  chapter  forty-three,  section  thirty  ;    and    the 
appellant,  if  then  in  custody,  shall  be  liberated  upon  the  recog- 
nizance being  further  conditioned  for  his  appearance  before  the 
same  justice  or  justices,  or,  if  that  is  impracticable,  before  some 
other  justice  or  justices  exercising  the  same  jurisdiction  who 
shall  be  then  sitting,  within  ten  days  after  the  judgment  of  the 
superior  court  shall  have  been  given,  to  abide  such  judgment, 
unless  the  determination  appealed  against  be  reversed. 

IV.  If  the  justice  or  justices  be  of  opinion  that  the  application 
is  merely  frivolous,  but  not  otherwise,  he  or  they  may  refuse  to 
state  a  case,  and  shall,  on  the  request  of  the  appellant,  sign  and 
deliver  to  him  a  certificate  of  such  refusal ;   provided,  that  the 
justice  or  justices  shall  not  refuse  to  state  a  case  where  applica- 
tion for  that  purpose  is  made  to  them  by  or  under  the  direction 
of  her  Majesty's  Attorney-General  for  England  or  Ireland,  as 
the  case  may  be. 

V.  Where  the  justice  or  justices  shall  refuse  to  state  a  case 
as  aforesaid,  it  shall  be  lawful  for  the  appellant  to  apply  to  the 
Court  of  Queen's  Bench  upon   an  affidavit  of  the  facts  for  a 
rule  calling  upon  such  justice  or  justices,  and  also  upon  the 
respondent,  to  show  cause  why  such  case  should  not  be  stated ; 
and  the  said  court  may  make  the  same  absolute  or  discharge  it, 
with  or  without  payment  of  costs,  as  to  the  court  shall  seem 
meet,  and  the  justice  or  justices,  upon  being  served  with  such 
rule  absolute,  shall  state  a  case  accordingly,  upon  the  appellant 
entering  into  such  recognizance  as  is  hereinbefore  provided. 

VI.  The  court  to  which  a  case  is  transmitted  under  this  act 
shall  hear  and  determine  the  question  or  questions  of  law  arising 
thereon,  and  shall  thereupon  reverse,  affirm,  or  amend  the  deter- 
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mination  in  respect  of  which  the  case  has  been  stated,  or  remit 

the  matter  to  the  justice  or  justices,  with  the  opinion  of  the  court 

thereon,  or  may  make  such  other  order  in  relation  to  the  matter, 

and  may  make  such  orders  as  to  costs,  as  to  the  court  may  seem 

fit  ;    and    all   such  orders   shall  be   final  and  conclusive  on  all  its  decisions  to 

parties  :  Provided  always,  that  no  justice  or  justices  of  the  peace  °e  °na'- 

who  shall  state  and  deliver  a  case  in  pursuance  of  this  act  shall 

be  liable  to  any  costs  in  respect  or  by  reason  of  such  appeal 

against  his  or  their  determination. 

VII.  The  court  for  the  opinion  of  which  a  case  is  stated  shall  Case  may  be 


have  power,  if  they  think  fit,  to  cause  the  case  to  be  sent  back  sent  *\ack 
for   amendment,   and    thereupon   the    same   shall    be   amended 
accordingly,  and  judgment  shall  be  delivered  after  it  shall  have       ge  ^' 
been  amended. 

VIII.  The   authority    and  jurisdiction   hereby   vested    in    a  Powers  of  su- 
superior  court  for  the  opinion  of  which  a  case  is  stated  under  perior  court 
this  act  shall  and  may  (subject  to  any  rules  and  orders  of  such  n?fy,  °®  exer- 
cotirt  in  relation  thereto)  be  exercised  by  a  judge  of  such  court  ;udge  a^  Cham- 
sitting  in  chambers,  and  as  well  in  vacation  as  in  term  time.  bers. 

IX.  After  the  decision  of  the   superior  court   in  relation  to    .e_     .,     ,    • 

.  „  .    .  ,  .  ...  After  the  deci- 

any  case  stated  ior  their  opinion  under  this  act,  the  justice  or  sion  of  superior 

justices  in  relation  to  whose  determination  the  case  has  been  court,  justices 

stated,  or  any  other  justice  or  justices  of  the  peace  exercising  may  issue  war- 

the  same  jurisdiction,  shall  have  the  same  authority  to  enforce  rants- 

any  conviction  or  order,  which  may  have  been  affirmed,  amended, 

or  made  by  such  superior  court,  as  the  justice  or  justices  who 

originally  decided  the  case  would  have   had  to  enforce   his  or 

their  determination  if  the  same  had  not  been  appealed  against; 

and  no  action  or  proceeding  whatsoever  shall  be  commenced  or 

had  against  the  justice  or  justices  for  enforcing  such  conviction 

or  order,  by  reason  of  any  defect  in  the  same  respectively. 

X.  No  writ  of  certiorari  or  other  writ  shall  be  required  for  Certiorari  not 
the  removal  of  any  conviction,  order,  or  other  determination  in  to  be  required 
relation  to  which  a  case  is  stated  under  this  act,  or  otherwise,  for  for  Proceed 
obtaining  the  judgment  or  determination  of  the  superior  court  u 

on  such  case  under  this  act. 

XI.  The  superior  courts  of  law  may  from  time  to  time,  and  Superior  courts 
as  often  as  they  shall  see  occasion,  make  and  alter  rules  and  may  make  rules 
orders  to  regulate  the  practice  and  proceedings  in  reference  to  for  Proceed- 
the  cases  hereinbefore  mentioned.  lngs" 

XII.  The  words  "justice  or  justices"  in  this  act  shall  include     ost'  p' 

a  magistrate  of  the  police  courts  of  the  metropolis  and  any  "Justices"  to 
stipendiary  magistrate.  include  a  sti- 

XIII.  In  all  cases  where  the  conditions,  or  any  of  them,  in  the  gfs"rate7  ' 
said  recognizance  mentioned,  shall  not  have  been  complied  with, 

the  justice  or  justices  who  shall  have  taken  the  same,  or  any  Recognizances 

.,    J    •  J    .       .  ,    ,,  .c  ,     .  J   how  to  be 

other  justice  or  justices,  shall    certify   upon   the   back  of   the  enforced. 

recognizance  in  what  respect  the  conditions  thereof  have  not 
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been  observed,  and  transmit  the  same  to  the  clerk  of  the  peace 
of  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  recognizance  shall  have  been  taken,  to  be 
proceeded  upon  in  like  manner  as  other  recognizances  forfeited 
at  quarter  sessions  may  now  by  law  be  enforced,  and  such 
certificate  shall  be  deemed  sufficient  prlma  facie  evidence  of  the 
said  recognizance  having  been  forfeited :  Provided,  that  where 
any  such  recognizances  shall  have  been  taken  in  England  before 
a  magistrate  of  the  police  courts  of  the  metropolis,  or  by  any 
stipendiary  magistrate,  all  sums  of  money  in  which  any  person  or 
persons  shall  be  therein  bound  may,  if  the  said  magistrate  shall 
think  fit,  be  levied,  upon  such  recognizance  being  forfeited,  and 
on  nonpayment  thereof,  together  with  the  costs  of  the  proceedings 
to  enforce  such  payment,  in  the  same  manner  as  a  police  magis- 
trate of  the  metropolis  is  now  empowered  to  recover  any  penalty, 
forfeiture,  or  sum  of  money,  by  section  forty-five  of  an  act 
passed  in  the  second  and  third  years  of  the  reign  of  her  present 
Majesty,  intituled  "An  Act  for  regulating  the  Police  Courts  in 
the  Metropolis,"  and  that  all  and  every  the  provisions  and 
enactments  contained  in  the  said  section  forty-five  shall  extend 
to  and  be  applicable  to  this  act,  in  as  ample  a  manner  as  if  they 
had  been  herein  re-enacted  and  made  part  of  the  same. 

XIV.  Any  person  who  shall  appeal  under  the  provisions  of 
this  act  against  any  determination  of  a  justice  or  justices  of 
the  peace  from  which  he  is   by  law  entitled   to  appeal   to  the 
quarter  sessions  shall  be  taken   to  have  abandoned  such  last- 
mentioned  right  of  appeal,  finally  and   conclusively,  and  to  all 
intents  and  purposes. 

XV.  This  act  shall  not  extend  to  Scotland. 


SCHEDULE  (A.) 

Fees  to  be  taken  by  Clerks  to  Justices. 

For  drawing  case  and  copy,  where  the  case  does  not  s.  d. 

exceed  five  folios  of  ninety  words  each 10  0 

Where  the  case  exceeds  five  folios,  then  for  every  addi- 
tional folio 1  0 

For  the  recognizance  to  be  taken  in  pursuance  of  the  act     5  0 

For  every  enlargement  or  renewal  thereof      2  6 

For  certificate  of  refusal  of  case 20 


In  pursuance  of  the  llth  section  of  the  preceding  act,  two 
rules  were  made  in  Michaelmas  Term,  1857  : — 

Rule  1  orders  that  in  cases  of  appeal  to  a  superior  court,  the 
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15th  and  16th  Practice  Rules,  Hil.  Term,  1853  (a),  so  far  as 
the  same  are  applicable,  are  to  be  observed. 

By  rule  2,  when  an  appeal  is  to  be  heard  before  a  judge  at 
chambers,  the  appellant  shall  obtain  an  appointment  for  such 
hearing,  and  shall  forthwith  give  notice  thereof  to  the  respon- 
dent, and  shall,  four  clear  days  before  the  day  appointed  for  the 
hearing,  deliver  at  the  judge's  chambers  a  copy  of  the  appeal. 


28  YlCT.  C.  18. 

An  Act  for  amending  the  Law  of  Evidence  and  Practice 
on  Criminal  Trials. 

[The   material  provisions  of  this   Act  will  be  found  stated  at 
length,  ante,  p.  367,  n.  (»).] 


28  &  29  VICT.  c.  127. 

An  Act  to  amend  the  Law  relating  to  small  Penalties. 

[6th  July,  1865.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  small 
penalties  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  -and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  act   may  be  cited  for  all  purposes   as  "The  Small  Short  title. 
Penalties  Act,  1865." 

2.  This  act  shall   come   into  operation   on  the   first  day   of  Commence- 
August,  one  thousand  eight  hundred  and  sixty-five.  ment  of  act- 

(a)  By  Reg.  Gen.  Hil.  Term,  1853,  puisne  judge,  and  the  other  side  to 

r.  15,  no  motion  or  rule  for  a  conci-  the  two  other  judges  ;  and  in  default 

Hum  is  required,  but  special  cases  by  either  party,  the  other  may  on 

are  to  be  set  down  for  argument  in  the  day  following  deliver  such 

the  special  paper  at  the  request  of  copies,  and  the  party  making  de- 

either  party,  four  clear  days  before  fault  shall  not  be  heard  until  he  has 

the  day  on  which  the  same  are  to  be  paid  for  them,  or  deposited  with  the 

argued,  and  notice  thereof  shall  be  master  a  sufficient  sum  to  pay  for 

given  forthwith  by  such  party  to  the  them.  If  the  statement  of  the  points 

opposite  party.  have  not  been  exchanged  between 

By  r.  16,  four  clear  days  before  the  parties,  each  party  is,  in  addi- 

the  day  appointed  for  argument,  tion  to  the  two  copies  left  by  him,  to 

"the  plaintiff"  (i.e.  here,  the  per-  deliver  his  statement  of  the  points 

son  bringing  up  the  case)  must  to  the  other  two  judges,  either  by 

deliver  copies  of  the  special  case  marking  them  in  the  margin  of 

with  the  points  intended  to  be  in-  the  books  delivered,  or  on  separate 

sisted  on  to  the  chief  and  senior  papers. 
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Not  to  apply  to 
penalties  under 
revenue  acts. 

Extent  of  act. 


3.  The  word  "  penalty  "  in  this  act  shall  include  any  sum  of 
money  recoverable  in  a  summary  manner. 

4.  Where  upon  summary  conviction  any  offender  may  be  ad- 
judged to  pay  a  penalty  not  exceeding  five  pounds,  such  offender, 
in   case  of  nonpayment  thereof,   may,  without  any  warrant  of 
distress,  be  committed  to  prison  for  any  term  not  exceeding  the 
period  specified  in  the  following  scale,  unless  the  penalty  shall 
be  sooner  paid : 

The  imprisonment 

For  any  penalty —  not  to  exceed — 

Not  exceeding  ten  shillings  . .          . .          . .     Seven  days. 

Exceeding   ten  shillings  and  not  exceeding 

one  pound  .  .          .  .          . .          .  .          . .      Fourteen  days. 

Exceeding  one  pound  but  not  exceeding  two 

pounds       . .          . .          . .          . .          „ .     One  month. 

Exceeding  two  pounds  but   not  exceeding 

five  pounds  . .          . .          . .          . .      Two  months. 

5.  Nothing  in   this  act   contained   shall   affect  the  power  of 
imposing  hard  labour  in  addition  to  imprisonment  in  cases  where 
hard  labour  might,  on  nonpayment  of  the  penalty,  have  been  so 
imposed  if  this  act  had  not  passed. 

6.  This  act  shall  apply  to  penalties,  including  costs,  recover- 
able in  a  summary  manner  in  pursuance  of  any  act  of  parlia- 
ment, whether  passed  before  or  after  the  commencement  of  this 
act ;   and  all  provisions  of  any  act  of  parliament  authorising,  in 
the  case  of  nonpayment  of  a  penalty  not  exceeding  five  pounds, 
a  longer  term  of  imprisonment  than  is  provided  by  this  act  shall 
be  repealed. 

7.  This  act  shall  not  apply  to  any  penalty  imposed  by  any  act 
of  parliament  relating  to  the  inland  revenue. 

8.  This  act  shall  extend  to  England  only. 
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II.    FORMS. 


I.  APPEAL («). 
1.  General  Form  of  Notice  of  Appeal  against  a  Contiction. 

)  To  of  in  the  said  county. 

to  wit.      \       This  is  to  give  you  [and  each  and  every  of  you] 
notice  that  I,  ,  do  intend  at  the  next  general  quarter 

sessions  [or  "quarter  sessions"]  of  the  peace  to  be  holden  in 
and  for  the  said  county  of  ,  at  ,  in  the  said  county, 

to  appeal  against  a  certain  conviction  of  me  the  said  ,  by 

,  esquire,  one  of  her  majesty's  justices  of  the  peace  for 
the  said  county,  for  having,  as  is  therein  and  thereby  alleged,  on 
,  &c.,  at  ,  &c.  [stating  the  offence],  and  that  the 

cause  and  grounds  of  such  appeal  are  that  I  am  not  guilty  of 
the  said  offence,  and  that,  &rc.  \jktat\ng  any  other  cause  of  appeal 
the  party  may  hate]  of  all  which  premises  you  [and  each  and 
etery  of  you]  are  hereby  desired  to  take  notice.  Dated  this 

day  of,  &c. 
Witness,  D.  C.  A.  B. 


2.  General  Form  of  Recognizance  to  try  an  Appeal  against  a 

Conviction. 

)  Be  it  remembered,  that  on  the  day  of  , 

to  wit.  ji  in  the  year  of  the  reign  of  our  sovereign  lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  queen,  defender  of  the  faith,  ,  of 

,  in  the  said  county  (labourer),  ,  of  ,  in  the 

said  county  (yeoman),  and  ,  of  ,  in  the  said  county 

(farmer),  personally  came  before  me,  ,  one  of  her  majesty's 

justices  of  the  peace  in  and  for  the  said  county,  and  acknow- 
ledged themselves  to  owe  our  said  lady  the  queen  the  sum  of 
pounds  each,  to  be  made  and  levied  of  their  goods  and 
chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said 
lady  the  queen,  her  heirs  and  successors,  if  default  shall  be 
made  in  the  condition  following: 

Whereas  by  a  certain  conviction  under  the  hand  and  seal  of 
A.  B.,  one  of  her  majesty's  justices  of  the  peace  for  the  county 

(a)  See  1  Burn's  Justice,  tit.  "Appeal,"  pp.  176,  177  (29th  edit.),  and 
ante,  p.  351. 

P.  NN 
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aforesaid,  the  said  is  convicted,  for  that  the  said  , 

on  &c.  [stating  the  offence]  ;  and  whereas  the  said  hath 

given  due  notice  unto  of  his  intention  to  appeal  against 

the  said  conviction,  and  of  the  causes  and  grounds  thereof: 
Now  the  condition  of  this  recognizance  is  such,  that  if  the  above 
bounden  shall  personally  appear  at  the  next  general  quar- 

ter [or  "quarter"]  sessions  of  the  peace  to  be  holden  at 
in  and  for  the  said  county,  and  shall  then  and  there  try  such 
appeal,  and  abide   the  judgment  of  the   said  court  of  general 
quarter  [or  "quarter"]  sessions  thereupon,  and  pay  such  costs 
as  shall  be  by  the  said  court  awarded,  then  this  recognizance  to 
be  void. 
Taken  and  acknowledged  before  me.  J.  P. 


3,  Judgment  of  Affirmance  of  the  Sessions  on  an  Appeal  against 
a  Conviction  (6). 

?  At  a  general  quarter  sessions  of  the  peace  of  our 
to  wit.      )    sovereign  lady  the  queen,  held  by  proclamation  at 
,  in  and  for  the  county  of  ,  on  the  day 

of  ,  in  the          year  of  the  reign  of  our  sovereign  lady  the 

now  Queen  Victoria,  and  in  the  year  of  our  Lord  186  ,  before 
A.  B.,  C.  D.,  E.  F.  and  others  their  fellows,  the  justices  of  our 
said  lady  the  queen,  assigned  to  keep  the  peace  of  our  said  lady 
the  queen  within  the  county  aforesaid,  and  also  to  hear  and 
determine  divers  felonies,  trespasses  and  other  misdemeanors 
done  and  committed  within  the  said  county,  and  one  of  whom  is  of 
the  quorum  ;  and  afterwards  by  adjournment  (to  wit),  at  , 

in  and  for  the  said  county,  on  ,  in  the  year  of  the 

reign  aforesaid,  before  G.  H.,  I.  K.,  L.  M.  and  others  their 
fellows,  also  the  justices  of  our  said  lady  the  queen,  assigned  to 
keep  the  peace  of  our  said  lady  the  queen,  within  the  county 
aforesaid,  and  also  to  hear  and  determine  as  aforesaid  in  the 
said  county,  and  one  of  whom  is  also  of  the  quorum. 

At  the  same  court,  so  held  at  ,  on  the  day  and  year 

aforesaid,  J.  W.,  of  ,  in   the  county  of  aforesaid, 

farmer,  entered  his  appeal  to  and  against  a  conviction  under 
the  hand  and  seal  of  C.  D.,  esquire,  one  of  her  majesty's 
justices  of  the  peace  for  the  county  aforesaid,  dated  and  made 
the  day  of  ,186  [//ere  stale  the  offence  as  in  the 

conviction],  and  by  which  said  conviction  he  the  said  C.  D.  did 
adjudge  that  the  said  J.  W.  should  for  the  said  offence  forfeit  the 
sum  of  two  pounds,  together  with  the  sum  of  seventeen  shillings 

(b)  It  must  appear  by  the  order       over  the  subject-matter  of  it.     R.  v. 
of  session  that  they  had  jurisdiction       Spackman,  1  Gale  &  D.  619. 
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for  costs,  and  did  order  that  the  said  sums  should  be  paid  by 
the  said  J.  W.  on  or  before  the  day  of  last,  and  that 

in  default  of  payment  on  or  before  that  day  he  the  said  C.  D. 
did,  by  the  said  conviction,  adjudge  the  said  J.  W.  to  be  im- 
prisoned and  kept  to  hard  labour  in  the  house  of  correction  at 
,  in  the  county  aforesaid,  for  the  space  of  two  calendar 
months,  unless  the  said  sums  should  be  sooner  paid  ;  and  that 
the  said  C.  D.  did,  in  and  by  the  said  conviction,  direct  that  the 
said  sum  of  two  pounds  should  be  paid  to  P.  S.,  being  one  of 
the  overseers  of  the  poor  of  the  said  parish  of  ,  to  be  by 

him  applied  according  to  the  directions  of  the  statute  in  such 
case  made  and  provided  ;  and  that  the  sum  of  seventeen  shillings 
for  costs  should  be  paid  to  the  said  the  informant,  on  whose 

information  the  said  complaint  was  founded.  [Let  this  agree 
nith  the  coni-ictlon.~\ 

Now  therefore  at  the  said  court  so  holden  as  aforesaid  by 
adjournment  at  as  aforesaid,  upon  hearing  of  the  said 

appeal,  it  is  now  here  ordered  and  adjudged  by  the  said  court 
that  the  said  conviction  be,  and  the  same  is  hereby  in  all  things 
affirmed  ;  and  it  is  also  now  here  by  the  same  court  further 
ordered  and  adjudged  that  the  said  J.  W.  be  dealt  with  and 
punished  according  to  the  said  conviction,  and  also  that  he  the 
said  J.  W.  do  and  shall  pay  to  the  said  ,  the  said  informant, 

and  the  respondent  in  the  said  appeal,  the  sura  of  ,  the 

amount  of  the  costs  sustained  by  the  said  ,  and  by  him 

incurred  by  reason  of  the  said  appeal,  and  now  by  the  said 
court  here  adjudged  to  be  paid  to  him  by  the  said  J.  W., 
according  to  the  statute  in  such  case  made  and  provided. 


II.  CERTIORARI. 
1.  Certiorari — Recognizance  (c). 

Liverpool,   ]  Be  it  remembered,  that  on  the  day  of  , 

Isincasltire,  >      in  the  year  of  the  reign  of  our  sovereign 

to  wit.  )  lady  Victoria,  by  the  grace  of  God  of  the  united 
kingdom  of  Great  Britain  and  Ireland  queen,  defender  of  the 
faith,  C.  H.,  of  Liverpool,  in  the  county  of  Lancaster,  merchant, 
and  M.  W.,  of  the  same  place,  merchant,  came  before  me,  J.  G., 
esij.,  one  of  the  keepers  of  the  peace,  and  justices  of  our  lady 
the  queen,  in  and  for  the  borough  of  Liverpool,  and  acknow- 
ledged to  owe  to  our  sovereign  lady  the  queen  the  sum  of  fifty 
pounds,  of  lawful  money  of  Great  Britain,  to  be  levied  upon 
their  goods  and  chattels,  lands  and  tenements,  to  her  majesty's 

(c)  See  ante,  p.  420. 
NN  2 
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use,  upon  condition,  that  if  C.  D.  should  prosecute  with  effect, 
without  any  wilful  or  affected  delay,  at  his  own  proper  costs  and 
charges,  a  writ  of  certiorari  issued  out  of  the  court  of  our  said 
lady  the  queen,  before  the  queen  herself,  at  Westminster,  to 
remove  into  the  said  court  all  and  singular  the  records  of  con- 
viction, of  whatever  trespasses  and  contempts  against  the  form 
of  the  statute  made  and  passed  in  the  year  of  her  present 

majesty's  reign,  intituled,  "  An  Act,  &c.,"  whereof  the  said 
C.  D.  is  convicted  before  me  the  said  J.  G.,  and  shall  pay  to 
the  prosecutors,  within  one  month  next  after  the  said  record  of 
conviction  [or  "order"]  shall  be  confirmed  in  the  said  court,  all 
their  said  full  costs  and  charges,  to  be  taxed,  according  to  the 
course  of  the  said  court,  then  this  recognizance  to  be  void,  or 
else  to  remain  in  full  force. 

Taken  and  acknowledged  the  C.  H. 

day  and  year  first  aforesaid  M.  W. 

at  ,  before  me,  J.  G. 

A  blank  recognizance  is  usually  transmitted  from  the  Crown 
Office  along  with  the  certiorari ;  and,  when  taken  and  acknow- 
ledged, is  returned  with  the  writ,  and  filed  with  other  recogni- 
zances, in  bundles  inscribed  with  the  year  of  the  queen's  reign. 

If  the  conviction  be  quashed,  the  recognizance  is  cancelled, 
by  being  struck  through,  and  is  marked  in  the  margin,  "  dis- 
charged because  the  conviction  quashed." 


2.    Writ  of  Certiorari  to  a  single  Justice. 
To  return  a  Conviction. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  queen,  defender  of  the  faith,  to  ,  one 

of  our  justices  assigned  to  keep  our  peace  in  and  for  the  county 
of  ,  and  also  to  hear  and  determine  divers  felonies,  tres- 

passes, and  other  misdemeanors,  in  the  said  county  committed, 
greeting:  We  being  willing,  for  certain  reasons,  that  all  and 
singular  records  of  conviction,  of  whatsoever  trespasses  and 
contempts  against  the  form  of  a  certain  statute,  &c.,  whereof 
C.  D.  is  before  you  convicted  (as  it  is  said),  be  sent  by  you 
before  us,  do  command  you,  that  you  send,  under  your  hand 
and  seal,  before  us,  in  days,  from  (rf),  wheresoever 

we  shall  then  be  in  England,  all  and  singular  the  said  records  of 
conviction,  with  all  things  touching  the  same,  as  fully  and  per- 

(d)  The  writ  is  sometimes  made  returnable  "immediately  on  the  receipt  of 
this  writ." 
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fectly  as  they  have  been  made  by  you,  and  now  remain  in  your 
custody  or  power,  together  with  this  our  writ,  that  we  may 
further  cause  to  be  done  thereon  what  of  right,  and  according 
to  the  law  and  custom  of  England,  we  shall  see  fit.  Witness, 
Lord  John  Campbell,  at  Westminster,  this  day  of  , 

in  the  year  of  our  reign. 

By  the  Court. 


3.  Return  (e)  to  a  Writ  of  Certiorari,  by  a  single  Justice. 

[To  be  indorsed  on  the  back  of  the  Certiorari,']  "  The  execution 
of  this- writ  appears  in  the  schedule  hereunto  annexed," 

"R.  R.''  [the  name  of  the  convicting  magistrate^. 

[The  following  to  be  written  on  a  separate  Parchment :] 

Glamorganshire.  I,  R.  R.,  one  of  the  keepers  of  the  peace 
and  justices  of  our  lady  the  queen,  assigned  to  keep  the 
peace  within  the  said  county,  and  to  hear  and  determine 
divers  felonies,  trespasses  and  other  misdemeanors  committed 
in  the  said  county,  by  virtue  of  this  writ  to  me  delivered,  do, 
under  my  seal,  certify  unto  her  majesty,  in  her  Court  of  Queen's 
Bench,  the  record  of  conviction,  of  which  mention  is  made  in 
the  same  writ.  In  witness  whereof  I,  the  said  R.  R.,  have  to 
these  presents  set  my  seal.  Given  at  L.,  in  the  said  county,  this 
day  of  ,  in  the  year  of  the  reign  of  our  said 

lady  the  queen,  and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty 

R.  R.  (L.  s.) 

Note. — The  conviction  is  to  be  annexed  to  the  writ,  and  re- 
turned along  with  it,  but  not  the  informations  or  depositions  (f). 

The  Certiorari  being  to  return  "all  records  of  conviction," 
the  conviction  should  regularly,  as  a  record,  have  been  returned 
on  parchment  ;  and  if  it  had  been  returned  on  paper,  the  return 
might  have  been  quashed.  Now,  however,  by  11  £  12  Viet, 
c.  43,  s.  17,  convictions  may  be  drawn  upon  parchment  or  paper, 
and  before  that  statute,  there  are  some,  though  very  few, 
instances  of  a  conviction  upon  the  files  engrossed  on  paper  :  but 
these  must  have  been  cases  where  no  objection  was  made  on 
that  account  (g). 


(e)  See  ante,  p.  425  et  teq.  426,  et  seq. 

(/)  See  Lofft.  348,  and  ante,  p.          (g)  Ante,  p.  158,  n.(fr). 
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Return  of  order 
of  sessions  con- 
firming convic- 
tion. 


Adjournment. 


Confirmed. 


4.  Return  by  the  Chairman  to  a  Cerliorarl  directed  to  the 
Justices  in  Sessions,  to  remove  a  Conviction  or  Order  con- 
firmed upon  Appeal. 

[To  be  indorsed  on  the  back  of  the  Certiorari.] 

"  The  answer  of  J.  C.,  esq.,  one  of  the  keepers  of  the  peace 
of  our  lady  the  queen,  and  of  the  justices  of  our  said  lady  the 
queen,  assigned  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors,  committed  in  the  county  palatine  of 
Chester. 

"The  execution  of  this  writ  appears  in  certain  schedules 
hereto  annexed."  "  John  C .  (L.  s.)" 

Note. — It  is  sufficient,  if  the  seal  only  be  affixed  without  the 
name. 

With  the  certiorari,  indorsed  as  above,  must  be  returned  as 
well  the  original  conviction  filed  at  the  sessions  as  also  the 
order  or  orders  of  sessions  confirming  it,  with  the  adjournments, 
if  any  have  taken  place.  The  order  of  sessions  is  returned  in 
this  form : — 

At  the  general  quarter  sessions  of  the  peace  of  our  lady  the 
queen,  held  at  the  Castle  of  Chester,  in  and  for  the  said 
county,  on  Tuesday,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  fifty-  ,  and 
in  the  year  of  the  reign  of  our  sovereign  lady  Victoria, 
before  R.  C.  &c.  justices  of  our  said  lady  the  queen,  assigned 
to  keep  the  peace  of  our  lady  the  queen,  in  and  for  the 
county  of  Chester,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors,  committed 
within  the  said  county. 

Whereas,  by  a  conviction  or  judgment,  bearing  date  the 
day  of  ,  in  the  year         ,  under  the  hands  and  seals  of,  &c. 

thereby  setting  forth,  &c.  [here  set  out  the  whole  of  the  conviction 
in  the  third  person,  and  in  the  past  tense  (h}~\.  And  whereas  he, 
the  said  T.  M.  [the  person  convicted],  did  appeal  against  the  said 
conviction  or  judgment  to  the  then  next  and  now  last  court 
of  general  quarter  sessions  of  the  peace,  held  at  the  castle  of 
Chester,  in  and  for  the  said  county  of  Chester,  on  Tuesday,  the 
day  of  January,  in  the  year,  &c.  when  the  said  appeal 
was  ordered  to  be  continued  to  this  present  sessions,  and  of 
which  said  order  of  continuance  the  said  T.  W.  [the  prosecutor] 
had  ten  days'  notice  previous  to  this  present  session  :  Now,  upon 
hearing  the  said  appeal,  and  what  hath  been  alleged  and  proved 
on  each  party's  behalf,  and  full  debate  and  consideration  had  on 
the  premises,  It  is  ordered  by  this  court,  that  the  first-mentioned 


(7t)  See  the  observations  at  the  end  of  this  form. 
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conviction  or  judgment  shall  be,  and  is  hereby  con6rmed  and 

made  absolute  :  And  it  is  further  ordered,  by  this  court,  that  the 

said  T.  M.,  upon  sight  of  this  order,  or  a  copy  thereof  left  with  Award  of  costs. 

him,  pay  to  the   said  T.  W.  the  sum  of  £  ,  towards  the 

costs  (i)  and  charges  in  the  law,  by  him  the  said  T.  W.  reasonably 

expended  in  and  about  the  defence  of  the  said  appeal. 

By  the  Court. 

Xote. — Though  the  whole  conviction,  as  returned  by  the 
magistrate,  is  here  set  out,  it  is  sufficient,  as  appears  from 
other  precedents,  to  state  merely  the  substance  of  the  con- 
viction. 


III.  CONVICTIONS,  SUMMONSES,  WARRANTS,  ETC. 

1.  SCHEDULE  TO  11  &  12  VICT.  CAP.  43(*> 
(A.) 

Summons  to  the  Defendant  upon  an  Information  or  Com- 
plaint (I). 

.    I  To  A.  B.  of  ,  labourer, 

to  wit.  i 

Whereas  information  hath  this  day  been  laid   [or  complaint 
hath  this  day  been  made]  before  the  undersigned,  [one]  of  her 

(i)  This  was  a  case  where  the  ses-  not  in  this  schedule.  The  venae  is 
sions  were  required  by  the  statute  to  omitted  in  some  of  the  forms  in  the 
award  costs  on  appeal.  schedule,  but  it  should  be  inserted 

(Ar)  See  ante,  pp.  59 — 165.     The       in  all  magisterial  proceedings, 
forms  given  in  note(/),    infra,  are 

(/)  The  following  is  a  general  form  of  information  or  complaint : — 

^  Be  it  remembered,  that  on  the  day  of  ,  in  the   Information  and 

to  wit.  j        year  of  our  Lord  J86  ,  at  ,  in  the  said  [county],  C.  D.,  complaint, 

of  ,  labourer  [upon  oath,  if  to  required  ],  informeth  me  the  under-   P«&eW. 

signed,    one    of   her    majesty's  justices   of  the  peace  in  and  for  the  said 
[county],  that  A.  B.,  of  the  parish  of  ,  in  the  said  county,  labourer, 

within  the  space  of  /'six  calendar  months,"  or  tuch  time  as  may  be  limited 
by  the  statute],  last  past,  to  wit,  on  the  day  of  instant,  at 

,  in  the  said  [county],  did  [ttate  the  offence  at  in  the  conviction],  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. 

E.  F. 

If  preferred  by  an  attorney  or  agent,  in  the  place  of  "C.  D.,"  state,   By  attorney  or 
"  G.  H.,  the  duly  authorized  attorney  [or  '  agent' 1  in  this  behalf  of  C.  D.,"  agent. 
&c.  r»e«6s. 

If  preferred  before  a  justice  of  two  adjoining  counties,  &c.,  say,  "of  and  Before  a  justice  of 
for  the  counties  [or 'ridings,  divisions,  liberties,  cities  or  boroughs']  of  A.   two  adjoining 
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majesty's  justices  of  the  peace  in  and  for  the  said  [county"}  of 
,  for  that  you  [here  slate  shortly  the  matter  of  the  information 
or  complaint] :   These  are   therefore  to  command   you,  in   her 
majesty's  name,  to  be  and  appear  on  ,  at  o'clock  in 

the  forenoon,  at  ,  before  such  justices  of  the  peace  for  the 

said  county  as  may  then  be  there,  to  answer  to  the  said  infor- 
mation [or  complaint],  and  to  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the    [county']  aforesaid. 

J.  S.  (L.S.) 


(B.) 

Warrant  where  the  Summons  is  disobeyed. 

i  To  the  constable  of         ,  and  to  all  other  peace  officers 
to  wit.  \     in  the  said  [county~\  of 

Whereas  on  last  past  information  was  laid  [or  com- 

plaint was  made]  before  the  undersigned,  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  ,  for 

that  A.  B.  [&c.,  as  in  the  summons]:   And  whereas  I  then  issued 
my  summons  unto  the  said  A.  B.,  commanding  him,  in  her  ma- 
counties,  &c.          an<^  B.,  being  next  adjoining  counties  [or  'ridings/  &c.],  at  C.  in  the  said 
Page  23.'  county  [or  '  riding,'  &c.]  of  B." 

Before  a  justice  When  acting  for  a  detached  part  of  another  county,  say,  "  of  and  for  the 
acting  fora  de-  county  of  A.,  and  acting  for  the  county  of  B.,  at  C.  in  the  said  county  of  A., 
tached  part  of  tjje  parisn  where  the  offence  [or  '  matter  of  complaint']  hereinafter  men- 
another  county.  .-  ',  .  .  ,  r  L  ,-.  ,  .  r  i  •  i 

tioned  was  committed  [or  '  arose'],  being  a  detached  part  of  the  said  county 

of  B.  arid  surrounded  in  part  [or  'in  whole']  by  the  said  county  of  A." 

Before  a  sti-  When  before  a  stipendiary  magistrate,  say,  "  in  and  for  the  [insert  the  dis- 

pendiary  magis-  trict  or  place],  being  a  stipendiary  magistrate  for  the  said  [district,  &c.], 
pate',j  sitting  in  open  court  and  having  by  law  the  power  to  do  acts  usually  re- 

quired to  be  done  by  two  or  more  justices  of  the  peace." 

Before  a  metro-  When  before  a  metropolitan  police  magistrate,  "  in  and  for  the  county  of 
pclitan  police  Middlesex,  one  of  the  police  magistrates  of  the  metropolis,  sitting  at  the 
magistrate.  police  court  [Great  Marlborough  Street,  in  the  parish  of  St.  James,  West- 

Page  34.  minster],  within  the  metropolitan  district." 

At  a  divisional  If  at  a  divisional  petty  session,  say,  "  at  petty  sessions  in  and  for  the 

petty  session.  division  of  A.,  in  the  said  county  of  B.,  at  C.,  in  the  same  division  and 
Page  36.  county." 

Information  After  stating  the  offence  against  the  principal,  as  in  the  information, 

against  an  aider  supra,  add,  "  and  that  G.  H.,  of,  &c.,  was  then  and  there  present  ['mali- 
or  abettor.  ciously,'  or  as  the  statute  may  be}  aiding  and  abetting  the  said  A.  B.  to  do 

Page  72.  an(j  cornmit  the  said  offence,  contrary  to  the  form  of  the  statute  in  such 

case  made  and  provided." 

Information  After  stating  the  offence  against  the  principal,  add,  "and  that  G.  H.,  of, 

against  a  coun-       &c>)  before  the  said  offence  was  committed  as  aforesaid,  to  wit,  on  the 

Jor  or  procurer.  day  of  aforesaid,  at   the   parish   of  [aforesaid],  did   ['mali- 

Page  72.  ciously,'  or  as  the  case  may  be]  counsel  and  procure  the  said  A.  B.  to  commit 

the  said  offence,  contrary,  &c." 
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jesty's  name,  to  be  and  appear  on  ,  at  o'clock  in  the 

forenoon,  at  ,  before  such  justices  of  the  peace  for  the  said 

county  as  might  then  be  there,  to  answer  to  the  said  information 
[or  complaint],  and  to  be  further  dealt  with  according  to  law  : 
And  whereas  the  said  A.  B.  hath  neglected  to  be  or  appear  at 
the  time  and  place  so  appointed  in  and  by  the  said  summons, 
although  it  hath  now  been  proved  to  me  upon  oath  that  the  said 
summons  bath  been  duly  served  upon  the  said  A.  B. :  These  are 
therefore  to  command  you,  in  her  majesty's  name,  forthwith  to 
apprehend  the  said  A.  B.,  and  to  bring  him  before  some  one  or 
more  of  her  majesty's  justices  of  the  peace  in  and  for  the  said 
county,  to  answer  to  the  said  information  [or  complaint],  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  in  the  [county]  aforesaid. 

J.  S.  (L.  s.) 


(C.) 
Warrant  in  the  jirst  instance. 

To  the  constable  of         ,  and  to  all  other  peace  officers 
to  wit.  £     in  the  said  [county]  of 

Whereas  information  hath  this  day  been  laid  before  the  under- 
signed, [one]  of  her  majesty's  justices  of  the  peace  in  and  for  the 
said  [county]  of  ,  for  that  A.  B.  [here  state  shortly  the  matter 
of  the  information]]  and  oath  being  now  made  before  me  sub- 
stantiating the  matter  of  such  information:  These  are  therefore 
to  command  you,  in  her  majesty's  name,  forthwith  to  apprehend 
the  said  A.  B.,  and  to  bring  him  before  some  one  or  more  of  her 
majesty's  justices  of  the  peace  in  and  for  the  said  county,  to 
answer  to  the  said  information,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.   (L.S.) 


(D.) 

Warrant  of  Committal  for  safe  Custody  during  an  Adjourn- 
ment of  the  Hearing. 

1  To  W.  T.,  constable  of  ,  and  to  the  keeper  of  the 

to  wit.  )     [house  of  correction]  at 

Whereas  on  last  past  information  was  laid  [or  complaint 

was  made]  before  the  undersigned,  [one]  of  her  majesty's  justices 
of  the  peace  in  and  for  the  said  [county]  of  ,  for  that,  [&*c., 
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as  in  the  summons]  :  And  whereas  the  hearing  of  the  same  is 
adjourned  to  the  day  of  instant,  at  o'clock 

in  the  forenoon,  at  ,  and  it  is  necessary  that  the  said  A.  B. 

should  in  the  meantime  be  kept  in  safe  custody  :  These  are 
therefore  to  command  you  the  said  constable,  in  her  majesty's 
name,  forthwith  to  convey  the  said  A.  B.  to  the  [house  of  correc- 
tion^ at  ,  and  there  deliver  him  into  the  custody  of  the 
keeper  thereof,  together  with  this  precept ;  and  I  hereby  com- 
mand you  the  said  keeper  to  receive  the  said  A.  B.  into  your 
custody  in  the  said  house  of  correction,  and  there  safely  keep 
him  until  the  day  of  instant,  when  you  are  hereby 
required  to  convey  and  have  him  the  said  A.  B.,  at  the  time  and 
place  to  which  the  said  hearing  is  so  adjourned  as  aforesaid,  be- 
fore such  justices  of  the  peace  for  the  said  [county]  as  may  then 
be  there,  to  answer  further  to  the  said  information  [or  complaint], 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.   (L.  s.) 


(E.) 

Recognizance  for  the  Appearance  of  the  Defendant  where  the 
Case  is  adjourned,  or  not  at  once  proceeded  nith.\^ 

1  Be  it  remembered,  That  on  A.  B.  of         ,  labourer, 

to  wit.  j    and  L.  M.  of  ,  grocer,  personally  came  before  the 

undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in  and  for 
the  said  [county]  of  ,  and  severally  acknowledged  themselves 
to  owe  to  our  sovereign  lady  the  queen  the  several  sums  follow- 
ing;  (that  is  to  say,)  the  said  A.  B.  the  sum  of  ,  and  the 
said  L.  M.  the  sum  of  ,  of  good  and  lawful  money  of  Great 
Britain,  to  be  made  and  levied  of  their  several  goods  and  chattels, 
lands  and  tenements  respectively,  to  the  use  of  our  said  lady  the 
queen,  her  heirs  and  successors,  if  he  the  said  A.  B.  shall  fail  in 
the  condition  endorsed. 

Taken  and  acknowledged,  the  day  and 
year  first  above  mentioned,  at  , 

before  me,  J.  S. 

The  condition  of  the  within-written  recognizance  is  such,  that 
if  the  said  A.  B.  shall  personally  appear  on  the          day  of 
instant,  at  o'clock  in  the  forenoon,  at  ,  before  such 

justices  of  the  peace  for  the  said  [county]  as  may  then  be  there, 
to  answer  further  to  the  information  [or  complaint]  of  C.  D.  ex- 
hibited against  the  said  A.  B.,  and  to  be  further  dealt  with  ac- 
cording to  law,  then  the  said  recognizance  to  be  void,  or  else  to 
stand  in  full  force  and  virtue. 
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Notice  of  such  Recognizance  to  be  gicen  to  the  Defendant 
and  liis  Surety. 

Take  notice,  That  you  A.  B.  are  bound  in  the  sum  of  , 

and  you  L.  M.  in  the  sum  of  ,  that  you  A.  B.  appear  per- 

sonally on  ,  at  o'clock  in  the  forenoon,  at  , 

before  such  justices  of  the  peace  for  the  said  county  as  shall  then 
be  there,  to  answer  further  to  a  certain  information  [or  complaint] 
of  C.  D.,  the  further  hearing  of  which  was  adjourned  to  the  said 
time  and  place,  and  unless  you  appear  accordingly  the  recogni- 
zance entered  into  by  you  A.  B.,  and  by  L.  M.  as  your  surety, 
will  forthwith  be  levied  on  you  and  him. 

Dated  this  day  of  ,  186      . 

J.  S. 


(F.) 

Certificate  of  Nonappearance  to  be  endorsed  on  the  Defendant's 
Recognizance. 

I  hereby  certify,  That  the  said  A.  B.  hath  not  appeared  at  the 
time  and  place  in  the  said  condition  mentioned,  but  therein  hath 
made  default,  by  reason  whereof  the  within-written  recognizance 
is  forfeited.  J.  S. 


(G.  1.) 
Summons  of  a  Witness. 

•     |      To  E.  F.  of  ,  in  the  said  [county]  of 

Whereas  information  was  laid  [or  complaint  was  made]  before 
the  undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [county]  of  ,  for  that  [&c.,  as  in  the  sum- 

mons] ;  and  it  hath  been  made  to  appear  to  me  upon  [oath]  that 
you  are  likely  to  give  material  evidence  on  behalf  of  the  [prose- 
cutor, or  complainant,  or  defendant]  in  this  behalf:  These  are 
therefore  to  require  you  to  be  and  appear  on  ,  at 

o'clock  in  the  forenoon,  at  ,  before  such  justices  of  the  peace 
for  the  said  county  as  may  then  be  there,  to  testify  what  you 
shall  know  concerning  the  matter  of  the  said  information  [or 
complaint]. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.  s.) 
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(G.  2.) 
Warrant  where  a  Witness  has  not  obeyed  a  Summons. 

)      To  the  constable  of  and  to  all  other  peace 

to  wit.  $          officers  in  the  said  [county]  of 

Whereas  information  was  laid  [or  complaint  was  made]  before 
the  undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [county]  of  ,  for  that  [&c.,  as  in  the  sum- 

mons] ;  and  it  having  been  made  to  appear  to  me  upon  oath  that 
E.  F.  of  in  the  said  county,  labourer,  was  likely  to  give 

material  evidence  on  behalf  of  the  [prosecutor],  I  did  duly  issue 
my  summons  to  the  said  E.  F.,  requiring  him  to  be  and  appear 
on  ,  at  o'clock  in  the  forenoon  of  the  same  day  at 

,  before  such  justices  of  the  peace  for  the  said  county  as 
might  then  be  there,  to  testify  what  he  should  know  concerning 
the  said  A.  B.,  or  the  matter  of  the  said  information  [or  com- 
plaint] :  And  whereas  proof  hath  this  day  been  made  before  me 
upon  oath  of  such  summons  having  been  duly  served  upon  the 
said  E.  F.,  and  of  a  reasonable  sum  having  been  paid  [or  tendered] 
to  him  for  his  costs  and  expenses  in  that  behalf:  And  whereas 
the  said  E.  F.  hath  neglected  to  appear  at  the  time  and  place 
appointed  by  the  said  summons,  and  no  just  excuse  hath  been 
offered  for  such  neglect :  These  are  therefore  to  command  you 
to  take  the  said  E.  F.,  and  to  bring  and  have  him  on  ,  at 

o'clock  in  the  forenoon  at  ,  before  such  justices  of 

the  peace  for  the  said  county  as  may  then  be  there,  to  testify 
what  he  shall  know  concerning  the  matter  of  the  said  infor- 
mation [or  complaint]. 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  of  our  Lord  at  in  the  [county]  aforesaid. 

J.  S.  (L.  s.) 


(G.  3.) 

Warrant  for  a  Witness  in  the  first  instance. 
i      To  the  constable  of  and  to  all  other  peace 

to  wit.  S  officers  in  the  [county]  of 

Whereas  information  was  laid  [or  complaint  was  made]  before 
the  undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [county]  of  ,  for  that  [&c.,  as  in  the  sum- 

mons]; and  it  being  made  to  appear  before  me  upon  oath  that 
E.  F.  of  ,  [labourer],  is  likely  to  give  material  evidence  on 

behalf  of  the  [prosecutor]  in  this  matter,  and  it  is  probable  that 
the  said  E.  F.  will  not  attend  to  give  evidence  without  being 
compelled  so  to  do  :  These  are  therefore  to  command  you  to 
bring  and  have  the  said  E.  F.  before  me  on  ,  at  o'clock 

in  the  forenoon  at  ,  or  before  such  other  justices  of  the 
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peace  for  the  said  county  as  may  then  be  there,  to  testify  what 
he  shall  know  concerning  the  matter  of  the  said  information  [or 
complaint]. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  afore- 

said. 

J.  S.  (L. s.) 


(G.  4.) 

Commitment  of  a  Witness  for  refusing  to  be  snorn  or  to  give 
Evidence. 

i      To  W.  T.,  constable  of  ,  in  the  said  [county]  of 

to  wit.  S         >  ar|d  to  the  keeper  of  the  [house  of  correction]  at 

Whereas  information  was  laid  [or  complaint  was  made]  before 
the  undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [county]  of  ,  for  that  [&c.,  as  in  the  sum- 

mons] ;  and  one  E.  F.  now  appearing  before  me  such  justice  as 
aforesaid  on  ,  at  ,  and  being  required  by  me  to 

make  oath  or  affirmation  as  a  witness  in  that  behalf,  hath  now 
refused  so  to  do  [or  being  now  here  duly  sworn  as  a  witness  in 
the  matter  of  the  said  information  or  complaint,  doth  refuse  to 
answer  certain  questions  concerning  the  premises  which  are  now 
here  put  to  him],  without  offering  any  just  excuse  for  such  his 
refusal :  These  are  therefore  to  command  you  the  said  constable 
to  take  the  said  E.  F.,  and  him  safely  convey  to  the  \Jtouse  of 
correction]  at  aforesaid,  and  there  deliver  him  to  the  said 

keeper  thereof,  together  with  this  precept ;  and  I  do  hereby 
command  you  the  said  keeper  of  the  said  [house  of  correction]  to 
receive  the  said  E.  F.  into  your  custody  in  the  said  [house  of 
correction],  and  there  imprison  him  for  such  his  contempt  for  the 
space  of  days,  unless  he  shall  in  the  meantime  consent  to 

be  examined  and  to  answer  concerning  the  premises ;  and  for 
your  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  afore- 

said. 

J.  S.  (L.S.) 


(H.) 

Warrant  to  remand  a  Defendant  nhen  apprehended. 

1      To  W.  T.,  constable  of         ,  and  to  the  keeper  of  the 
to  wit.    \  [house  of  correction]  at 

\\  hereas  information  was  laid  [or  complaint  was  made]  before 
the  undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [county]  of  ,  for  that  [&c.,  as  in  the  sum- 

mons or  warrant]  :  And  whereas  the  said  A.  G.  hath  been  appre- 
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bended  under  and  by  virtue  of  a  warrant  upon  such  information 
[or  complaint],  and  is  now  brought  before  me  as  such  justice  as 
aforesaid  :  These  are  therefore  to  command  you  the  said  con- 
stable, in  her  majesty's  name,  forthwith  to  convey  the  said  A.  B. 
to  the  [house  of  correction]  at  ,  and  there  to  deliver  him  to 

the  said  keeper  thereof,  together  with  this  precept;  and  I  do 
hereby  command  you  the  said  keeper  to  receive  the  said  A.  B. 
into  your  custody  in  the  said  [house  of  correction],  and  there 
safely  keep  him  until  next  the  day  of  instant, 

when  you  are  hereby  commanded  to  convey  and  have  him  at 
,  at  o'clock  in  the  forenoon  of  the  same  day,  before 

such  justices  of  the  peace  of  the  said  [county']  as  may  then  be 
there,  to  answer  to  the  said  information  [or  complaint],  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  afore- 

said. 

J.  S.  (L.  s.) 

(I.  1.) 

Conviction  for  a  Penalty  to  be  levied  by  Distress,  and  in  default 

of  sufficient  Distress  Imprisonment  (a). 
1  Be  it  remembered,  that  on  the  day  of  , 

to  wit.  3      in  the  year  of  our  Lord  ,  at  ,  in  the 

said  [county'],  A.  B.  is  convicted  before  the  undersigned,  [one] 
of  her  majesty's  justices  of  the  peace  for  the  said  county,  for 
that  [he  the  said  A.  B.,  &c.,  stating  the  offence  and  the  time  and 
place  when  and  where  committed]  ;  and  I  adjudge  the  said  A.  B. 
for  his  said  offence  to  forfeit  and  pay  the  sum  of  [stating  the 
penalty,  and  also  the  compensation,  if  any,]  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum  of 
,  for  his  costs  in  this  behalf;  and  if  the  said  several  sums 
be  not  paid  forthwith  [or  on  or  before  next]  *I  order  that 

the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  A.  B.,  and  in  default  of  sufficient  distress*  I  adjudge 
the  said  A.  B.  to  be  imprisoned  in  the  [house  of  correction]  at 
,  in  the  said  county,  [there  to  be  kept  to  hard  labour]  for 
the  space  of  ,  unless  the  said  several  sums,  and  all  costs 

and  charges  of  the  said  distress,  [and  of  the  commitment  and  con- 
veying of  the  said  A.  B.  to  the  said  house  of  correction],  shall  be 
sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.  s.) 

*  Or,  where  the  issuing  of  a  distress  warrant  would  be  ruinous 
to  the  defendant  or  his  family,  or  it  appears  that  he  has  no  goods 

(a)  See  28  &  29  Viet  c.  127  ("The  Small  Penalties  Act,  1865,"),  ante, 
p.  543. 
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nhereon  to  levy  a  distress,  then,  instead  of  the  •words  between  the 
asterisks**,  say,  "  then,  inasmuch  as  it  hath  now  been  made  to 
appear  to  me  [that  the  issuing  of  a  warrant  of  distress  in  this 
behalf  would  be  ruinous  to  the  said  A.  B.  and  his  family,"  or, 
"  that  the  said  A.  B.  hath  no  goods  or  chattels  whereon  to  levy 
the  said  sums  by  distress],  I  adjudge,"  &c.,  as  above  to  the  end. 


(I.  2.) 

Conviction  for  a  Penalty,  and  in  default  of  Payment  Imprison- 
ment (a). 

|  Be  it  remembered,  that  on  the  day  of  , 

to  wit.   j       in  the  year  of  our  Lord  ,  at  ,  in  the 

said  [county}  A.  B.  is  convicted  before  the  undersigned,  [one}  of 
her  majesty's  justices  of  the  peace  for  the  said  county,  for  that 
[he  the  said  A.  B.,  &c.,  stating  the  offence,  and  the  lime  and  place 
when  and  where  it  was  committed} ;  and  I  adjudge  the  said  A.  B. 
for  his  said  offence  to  forfeit  and  pay  the  sum  of  [stating 

the  penalty,  and  the  compensation,  if  any},  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum  of 
,  for  his  costs  in  this  behalf;  and  if  the  said  several 
sums  be  not  paid  forthwith  [or  on  or  before  next]  I 

adjudge  the  said  A.  B.  to  be  imprisoned  in  the  [house  of  cor- 
rection} at  ,  in  the  said  [count y],  [and  there  to  be  kept  to 
hard  labour}  for  the  space  of  ,  unless  the  said  several  sums 
[and  the  costs  and  charges  of  conveying  the  said  A.  B.  to  the 
said  house  of  correction,]  shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  ,  in  the  [county}  aforesaid. 

J.S.  (L.S.) 


(I.  3.) 
Conviction  when  the  Punishment  is  by  Imprisonment,  Sf-c. 

?  Be  it  remembered,  that  on  the  day  of  , 

to  wit.    $      in  the  year  of  our  Lord  ,  in  the  said  [county] 

A.  B.  is  convicted  before  the  undersigned,  [one}  of  her  majesty's 
justices  of  the  peace  for  the  said  county,  for  that  [he  the  said 
A.  B.,  &c.,  stating  the  offence,  and  the  time  and  place  when  and 
nhere  committed} ;  and  I  adjudge  the  said  A.  B.  for  his  said 
offence  to  be  imprisoned  in  the  [house  of  correction}  at  , 

in  the  said  [county},  [and  there  kept  to  hard  labour}  for  the  space 
of  ;  and  I  also  adjudge  the  said  A.  B.  to  pay  to  the  said 

(a)  See  n.  (a),  ante,  p.  558. 
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C.  C.  the  sum  of  ,  for  his  costs  in  this  behalf;  and  if  the 

said  sum  for  costs  be  not  paid  forthwith  [or  on  or  before 
next]  then  *I  order  that  the  said  sum  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  A.  B. ;  and  in  default 
of  sufficient  distress  in  that  behalf*  1  adjudge  the  said  A.  B.  to 
be  imprisoned  in  the  said  house  of  correction  [and  there  kept  to 
hard  labour]  for  the  space  of  ,  to  commence  at  and  from 

the  termination  of  his  imprisonment  aforesaid,  unless  the  said 
sum  for  costs  shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  ,  in  the  county  aforesaid. 

J.  S.  (L.  s.) 

*  Or  where  the  issuing  of  a  distress  warrant  would  be  ruinous  to 
the  defendant  or  his  family,  or  it  appears  that  he  has  no  goods 
whereon  to  levy  a  distress,  then,  instead  of  the  words  between  the 
asterisks**,  say,  "  inasmuch  as  it  hath  now  been  made  to  appear 
to  me  [that  the  issuing  of  a  warrant  of  distress  in  this  behalf 
would  be  ruinous  to  the  said  A.  B.  and  his  family,"  or  "  that  the 
said  A.  B.  hath  no  goods  or  chattels  whereon  to  levy  the  said 
sum  for  costs  by  distress],  I  adjudge,"  &c. 


(K.  1.) 

Order  for  Payment  of  Money  to  be  levied  by  Distress,  and  in 
default  of  Distress  Imprisonment. 

7  Be  it  remembered  that  on  complaint  was 

to  wit.  j  made  before  the  undersigned,  \one~]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  [county]  of  ,  for 

that  [stating  the  facts  entitling  the  complainant  to  the  order,  with 
the  time  and  place  when  and  where  they  occurred]  ;  and  now  at  this 
day,  to  wit,  on  ,  at  ,  the  parties  aforesaid  appear  be- 

fore me  the  said  justice,  [or  the  said  C.  D.  appears  before  me  the 
said  justice,  but  the  said  A.  B.  although  duly  called,  doth  not 
appear  by  himself,  his  cotinst'l  or  attorney,  and  it  is  now  satis- 
factorily proved  to  me  on  oath  that  the  said  A.  B.  has  been  duly 
served  with  the  summons  in  this  behalf  which  required  him  to 
be  and  appear  here  at  this  day  before  such  justices  of  the  peace 
for  this  said  county  as  should  now  be  here,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law] ;  and 
now,  having  heard  the  matter  of  the  said  complaint,  I  do  adjudge 
the  said  A.  B.  [to  pay  to  the  said  C.  D.  the  sum  of  forth- 

with, or,  on  or  before  next,  or  as  the  statute  may  require], 

and  also  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs 

in  this  behalf;  and  if  the  said  several  sums  be  not  paid  forth- 
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with  [or  on  or  before  next]  *I  hereby  order  that  the 

same  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  said  A.  B. ;  and  in  default  of  sufficient  distress  in  that  be- 
half* I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  [house  of 
correction]  at  ,  in  the  said  [county],  [and  there  kept  to  hard 

labour]  for  the  space  of  ,  unless  the  said  several  sums,  and 

all  costs  and  charges  of  the  said  distress  [and  of  the  commitment 
and  conveying  of  the  said  A.  B.  to  the  said  house  of  correction], 
shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  afore- 

said. 

J.  S.  (L.  s.) 

*  Or,  where  the  issuing  of  a  distress  warrant  mould  be  ruinous 
to  the  defendant  or  his  family,  or  it  appears  that  he  has  no  goods 
whereon  to  levy  a  distress,  then,  instead  of  the  words  between  the 
asterisks**,  say,  "  then,  inasmuch  as  it  hath  now  been  made  to 
appear  to  me  [that  the  issuing  of  a  warrant  of  distress  in  this 
behalf  would  be  ruinous  to  the  said  A.  B.  and  his  family,"  or 
"  that  the  said  A.  B.  hath  no  goods  or  chattels  whereon  to  levy 
the  said  sums  by  distress],  I  adjudge,"  &c. 


(K.  2.) 

Order  for  Payment  of  Money,  and  in  default  of  Payment, 

Imprisonment. 

)  Be  it  remembered,  that  on  complaint  was 

to  wit.     )     made  before  the  undersigned,  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  [county]  of  ,  for 

that  [stating  the  facts  entitling  the  complainant  to  the  order,  with 
the  lime  and  place  when  and  where  they  occurred]  ;  and  now  at 
this  day,  to  wit,  on  ,  at  ,  the  parties  aforesaid 

appear  before  me  the  said  justice,  [or  the  said  C.  D.  appears 
before  me  the  said  justice,  but  the  said  A.  B.,  although  duly 
called,  doth  not  appear  by  himself,  his  counsel  or  attorney,  and 
it  is  now  satisfactorily  proved  to  me  on  oath  that  the  said  A.  B. 
has  been  duly  served  with  the  summons  in  this  behalf,  which 
required  him  to  be  and  appear  here  on  this  day  before  such 
justices  of  the  peace  for  the  said  county  as  should  now  be  here, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law];  and  now,  having  heard  the  matter  of  the 
said  complaint,  I  do  adjudge  the  said  A.  B.  [to  pay  to  the  said 
C.  D.  the  sum  of  forthwith,  or  on  before  next,  or 

as  the  statute  may  require],  and  also  to  pay  the  said  C.  D.  the 
sum  of  for  his  costs  in  this  behalf;  and  if  the  said  several 
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sums  be  not  paid   forthwith  [or  on   or  before  next],  I 

adjudge  the  said  A.  B.  to  be  imprisoned  in  the  [house  of  correc- 
tion] at  ,  in  the  said  county,  [there  to  be  kept  to  hard  labour] 
for  the  space  of  ,  unless  the  said  several  sums  [and  the 
costs  and  charges  of  conveying  the  said  A.  B.  to  the  said  house  of 
correction]  shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 


(K.  3.) 

Order  for  any  other  Matter  where  the  disobeying  of  it  is 
punishable  with  Imprisonment. 

?  Be   it  remembered,  that  on  complaint  was 

to  wit.     }    made  before  the  undersigned,  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  [county]  of  ,  for 

that  [stating  the  facts  entitling  the  complainant  to  the  order,  with 
the  time  and  place  when  and  where  they  occurred] ;  and  now  at 
this  day,  to  wit,  on  ,  at  ,  the  parties  aforesaid 

appear  before  me,  the  said  justice,  [or  the  said  C.  D.  appears 
before  me,  the  said  justice,  but  the  said  A.  B.,  although  duly 
called,  doth  not  appear  by  himself,  his  counsel  or  attorney,  and 
it  is  now  satisfactorily  proved  to  me  upon  oath  that  the  said 
A.  B.  has  been  duly  served  with  the  summons  in  this  behalf, 
which  required  him  to  be  and  appear  here  at  this  day,  before 
such  justices  of  the  peace  for  the  said  county  as  should  now  be 
here,  to  answer  to  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law]  ;  and  now,  having  heard  the  matter  of 
the  said  complaint,  I  do  therefore  adjudge  the  said  A.  B.  to 
[here  state  the  matter  required  to  be  done],  and  if  upon  a  copy  of 
a  minute  of  this  order  being  served  upon  the  said  A.  B.  either 
personally  or  by  leaving  the  same  for  him  at  his  last  or  most 
usual  place  of  abode,  he  shall  neglect  or  refuse  to  obey  the 
same,  in  that  case  I  adjudge  the  said  A.  B.  for  such  his  dis- 
obedience to  be  imprisoned  in  the  [house  of  correction]  at  , 
in  the  said  county,  [there  to  be  kept  to  hard  labour]  for  the  space 
of  [unless  the  said  order  be  sooner  obeyed,  if  the  statute 
authorize  this]',  and  I  do  also  adjudge  the  said  A.  B.  to  pay  to 
the  said  C.  D.  the  sum  of  for  his  costs  in  this  behalf;  and 
if  the  said  sum  for  costs  be  not  paid  forthwith  [or  on  or  before 
next],  I  order  the  same  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  A.  B.,  [and  in  default  of 
sufficient  distress  in  that  behalf,  I  adjudge  the  said  A.  B.  to  be 
imprisoned  in  the  said  house  oj  correction  [and  there  kept  to  hard 
labour]  for  the  space  of  ,  to  commence  at  and  from  the 
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termination  of  his  imprisonment  aforesaid,  unless  the  said  sum 
for  costs  shall  be  sooner  paid]. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county']  aforesaid. 

J.  S.  (L.S.) 


Order  of  Dismissal  of  an  Information  or  Complaint. 

7  Be  it  remembered,  that  on  information  was 

to  wit.  \  laid  [or  complaint  was  made]  before  the  under- 
signed, [one]  of  her  majesty's  justices  of  the  peace  in  and  for 
the  said  [county]  of  ,  for  that  [&c.,  as  in  the  summons  to 

the  defendant],  and  now  at  this  day,  to  wit,  on  ,  at  , 

both  the  said  parties  appear  before  me  in  order  that  I  should 
hear  and  determine  the  said  information  [or  complaint],  [or  the 
said  A.  B.  appeareth  before  me,  but  the  said  C.  D.,  although 
duly  called,  doth  not  appear]  ;  whereupon,  the  matter  of  the 
said  information  [or  complaint]  being  by  me  duly  considered, 
[it  manifestly  appears  to  me  that  the  said  information  [or  com- 
plaint] is  not  proved,  and*]  I  do  therefore  dismiss  the  same, 
[and  do  adjudge  that  the  said  C.  D.  do  pay  to  the  said  A.  B. 
the  sum  of  for  his  costs  incurred  by  him  in  his  defence  in 

this  behalf;  and  if  the  said  sum  for  costs  be  not  paid  forthwith 
[or  on  or  before  the  ],  I  order  that  the  same  be  levied  by 

distress  and  sale  of  the  goods  and  chattels  of  the  said  C.  D., 
and  in  default  of  sufficient  distress  in  that  behalf  I  adjudge  the 
said  C.  D.  to  be  imprisoned  in  the  [house  of  correction]  at  , 

in  the  said  county,  [and  there  kept  to  hard  labour]  for  the  space 
of  ,  unless  the  said  sum  for  costs,  and  all  costs  and  charges 
of  the  said  distress  [and  of  the  commitment  and  corn-eying  of  the 
said  C.  D.  to  the  said  house  of  correction],  shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 

*  If  the  informant  or  complainant  do  not  appear  thete  words 
may  be  omitted. 


(M.) 

Certificate  of  Dismissal. 

I  hereby  certify,  that  an  information  [or  complaint]  preferred 
by  C.  D.  against  A.  B.,  for  that  [Src.,  as  in  the  summons],  was 
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this  day  considered  by  me,  one  of  her  majesty's  justices  of  the 
peace  in  and  for  the  county  of  ,  and  was  by  me  dismissed 

[with  costs], 

Dated  this  day  of  ,  185     .  J.  S. 


(N.  1.) 
Warrant  of  Distress  upon  a  Conviction  for  a  Penalty. 

1  To  the  constable  of  ,  and  to  ail  other  peace 

to  wit.    j      officers  in  the  said  [county']  of 

Whereas  A.  B.,  late  of         ,  [labourer],  was  on  this  day  [won 
last  past]  duly  convicted  before  the  undersigned,  [one] 
of  her  majesty's  justices  of  the  peace  in  and  for  the  said  county 
of  ,  for  that  [stating  the  offence  as  in  the  conviction^,  and  it 

was  thereby  adjudged  that  the  said  A.  B.  should  for  such  his 
offence  forfeit  and  pay  [&c.,  as  in  the  conviction^,  and  should 
also  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in  that 

behalf;  and  it  was  thereby  ordered  that  if  the  said  several  sums 
should  not  be  paid  [forthwith]  the  same  should  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B, ; 
and  it  was  thereby  also  adjudged  that  in  default  of  sufficient 
distress  the  said  A.  B.  should  be  imprisoned  in  the  \_house  of 
correction]  at  ,  in  the  said  county,  [and  there  kept  to  hard 

labour]  for  the  space  of  ,  unless  the  said  several  sums, 

and  all  costs  and  charges  of  the  said  distress,  and  of  the  com- 
mitment and  conveying  of  the  said  A.  B.  to  the  said  [house  of 
correction^,  should  be  sooner  paid :  And  whereas  the  said  A.  B. 
being  so  convicted  as  aforesaid,  and  being  [now]  required  to  pay 
the  said  sums  of  and  ,  hath  not  paid  the  same  or 

any  part  thereof,  but  therein  hath  made  default :  These  are 
therefore  to  command  you,  in  her  majesty's  name,  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  A.  B. ;  and 
if  within  the  space  of  days  next  after  the  making  of  such 

distress  the  said  sums,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  distress,  shall  not  be  paid,  that  then  you 
do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  do 
pay  the  money  arising  by  such  sale  unto  ,  the  clerk  of 

the  justices  of  the  peace  for  the  division  of  in  the  said 

[county]  that  he  may  pay  and  apply  the  same  as  by  law  is 
directed,  and  may  render  the  overplus,  if  any,  on  demand,  to 
the  said  A.  B. ;  and  if  no  such  distress  can  be  found,  then  that 
you  certify  the  same  unto  me,  to  the  end  that  such  further  pro- 
ceedings may  be  had  thereon  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 
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(N.  2.) 
Warrant  of  Distrest  upon  an  Order  for  the  Payment  of  Money. 

1  To  the  constable  of  ,  and  to  all  other  peace 

to  wit.    j     officers  in  the  said  [county']  of 

Whereas  on  last  past,  a  complaint  was  made  before  the 

undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  ,  for  that  [&c.,  as  in  the  order],  and 

afterwards,  to  wit,  on  ,  at  ,  the  said  parties  appeared 

before  me  [or  as  in  the  order],  and  thereupon,  having  considered 
the  matter  of  the  said  complaint,  I  adjudged  the  said  A.  B.  to 
[  pay  to  the  said  C.  D.  the  sum  of  on  or  before  the 

then  next],  and  also  to  pay  to  the  said  C.  D.  the  sum  of 
for  his  costs  in  that  behalf;  and  I  thereby  ordered,  that  if  the  said 
several  sums  should  not  be  paid  on  or  before  the  said  then 

next  the  same  should  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  A.  B.  ;  and  it  was  adjudged,  that  in 
default  of  sufficient  distress  in  that  behalf,  the  said  A.  B.  should 
be  imprisoned  in  the  [house  of  correction']  at  ,  in  the  said 

county,  [and  there  kept  to  hard  labour^  for  the  space  of  , 

unless  the  said  several  sums,  and  all  costs  and  charges  of  the 
distress  [and  of  the  commitment  and  conveying  of  the  said  A.  B. 
to  the  said  house  of  correction^,  should  be  sooner  paid :  and 
whereas  the  time  in  and  by  the  said  order  appointed  for  the 
payment  of  the  said  several  sums  of  and  hath  elapsed, 

but  the  said  C.  D.  hath  not  paid  the  same  or  any  part  thereof, 
but  therein  hath  made  default :  these  are  therefore  to  command 
you,  in  her  majesty's  name,  forthwith  to  make  distress  of  the 
goods  and  chattels  of  the  said  A.  B.  ;  and  if  within  the  space  of 
days  after  the  making  such  distress  the  said  last-men- 
tioned sums,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
the  said  goods  and  chattels  so  by  you  distrained,  and  do  pay 
the  money  arising  from  such  sale  unto  ,  the  clerk  of  the 

justices  of  the  peace  for  the  division  of  in  the  said  [county], 
that  he  may  pay  and  apply  the  same  as  by  law  directed,  and 
may  render  the  overplus,  if  any,  on  demand,  to  the  said  A.  B.  ; 
and  if  no  such  distress  can  be  found,  then  that  you  certify  the 
same  unto  me,  to  the  end  that  such  proceedings  may  be  had 
therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  in  the  [county']  aforesaid. 

J.  S.  (L.S.) 
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(N.  3.) 
Endorsement  in  backing  a  Warrant  of  Distress. 

7  Whereas  proof  upon  oath  hath  this  day  been  made 
to  wit.    3      before  me,  one  of  her  majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  ,  that  the  name  of 

J.  S.  to  the  within  warrant  subscribed  is  of  the  handwriting  of 
the  justice  of  the  peace  within  mentioned  ;  I  do  therefore  autho- 
rize VV.  T.,  who  bringeth  to  me  this  warrant,  and  all  other 
persons  to  whom  this  warrant  was  originally  directed,  or  by 
whom  the  same  may  be  lawfully  executed,  and  also  all  con- 
stables and  other  peace  officers  of  the  said  [county^  of  , 
to  execute  the  same  within  the  said  county 

Given  under  my  hand,  this  day  of  ,  185     . 

J.  B. 


(N.  4.) 
Constable's  Return  to  a  Warrant  of  Distress. 

I,  W.  T.,  constable  of  ,  in  the  [couniy~]  of  , 

do  hereby  certify  to  J.  S.,  esquire,  one  of  her  majesty's  justices 
of  the  peace  for  the  said  county,  that  by  virtue  of  this  warrant 
I  have  made  diligent  search  for  the  goods  and  chattels  of  the 
within-mentioned  A.  B.,  and  that  I  can  find  no  sufficient  goods 
or  chattels  of  the  said  A.  B.  whereon  to  levy  the  sums  within 
mentioned. 

Witness  my  hand,  this  day  of  ,  185     . 

W.  T. 


(N.  5.) 
Warrant  of  Commitment  for  Want  of  Distress. 

ITo  the  constable  of  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

of 

Whereas,  &c.  [as  in  either  of  the  foregoing  Distress  Warrants, 
N.  1,2,  to  the  asterisk  (*),  and  then  thus^\:  And  whereas  after- 
wards, on  the  day  of  ,  in  the  year  aforesaid,  I,  the 
said  justice,  issued  a  warrant  to  the  constable  of  ,  com- 
manding him  to  levy  the  said  sums  of  and  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and 
whereas  it  appears  to  me,  as  well  by  the  return  of  the  said  con- 
stable to  the  said  warrant  of  distress  as  otherwise,  that  the  said 
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constable  hath  made  diligent  search  for  the  goods  and  chattels 
of  the  said  A.  B.,  but  that  no  sufficient  distress  whereon  to  levy 
the  sums  above  mentioned  could  be  found  :  These  are  therefore 
to  command  you  the  said  constable  of  to  take  the  said 

A.  B.,  and  him  safely  to  convey  to  the  [house  of  correction]  at 

aforesaid,  and  there  deliver  him  to  the  said  keeper, 
together  with  this  precept ;  and  I  do  hereby  command  you  the 
said  keeper  of  the  said  [house  of  correction]  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  [house  of  correction],  there 
to  imprison  him  [and  keep  him  to  hard  labour]  for  the  space  of 

,  unless  the  said  several  sums,  and  all  the  costs  and 
charges  of  the  said  distress  [and  of  the  commitment  and  conceying 
of  the  said  A.  B.  to  the  said  house  of  correction],  amounting  to  the 
further  sum  of  ,  shall  be  sooner  paid  unto  you  the  said 

keeper  ;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid. 

J.  S.  (L.S.) 


(O.  1.) 

Warrant  of  Commitment  upon  a  Conviction  for  a  Penalty  in  the 

first  instance. 

To  the  constable  of  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

to  wit.    )      of 

Whereas  A.  B.,  late  of  ,  [labourer],  was  on  this  day 

duly  convicted  before  the  undersigned,  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  [county],  for  that 
[stating  the  offence  as  in  the  conviction]  ;  and  it  was  thereby  ad- 
judged that  the  said  A.  B.,  for  his  said  offence  should  forfeit  and 
pay  the  sum  of  ,  &c.  [as  in  the  conviction],  and  should 

pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in  that 

behalf;  and  it  was  thereby  further  adjudged,  that  if  the  said 
several  sums  should  not  be  paid  [forthwith],  the  said  A.  B. 
should  be  imprisoned  in  the  [house  of  correction]  at  ,  in 

the  said  [county],  [and  there  kept  to  hard  labour]  for  the  space 
of  ,  unless  the  said  several  sums  [and  the  costs  and  charges 

of  conveying  the  said  A.  B.  to  the  said  house  of  correction]  should 
be  sooner  paid ;  and  whereas  the  time  in  and  by  the  said  con- 
viction appointed  for  the  payment  of  the  said  several  sums  hath 
elapsed,  but  the  said  A.  B.  hath  not  paid  the  same  or  any  part 
thereof,  but  therein  hath  made  default :  These  are  therefore  to 
command  you  the  said  constable  of  to  take  the  said 
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A.  B.,  and  him  safely  to  convey  to  the  [house  of  correction']  at 
aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof, 
together  with  this  precept ;  and  I  do  hereby  command  you  the 
said  keeper  of  the  said  [house  of  correction]  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  [house  of  correction],  there  to 
imprison  him  [and  keep  him   to  hard  labour]  for  the   space  of 
,  unless  the  said  several  sums  [and  the  costs  and  charges 
of  conveying  him  to  the  said  [house  of  correction],  amounting  to 
the  further  sum  of  ],  shall  be  sooner  paid  ;  and  for  your 

so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid. 

J.  S.  (L.S.) 


(O.  2.) 
Warrant  of  Commitment  on  an  Order  in  the  first  instance. 

!To  the  constable  of  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

of 

Whereas  on  last  past  complaint  was  made  before  the 

undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  ,  for  that  &c.,  [as  in  the  order],  and 

afterwards,  to  wit,  on  ,  at  ,  the  parties  appeared 

before  [me']  the  said  justices  [or  as  it  may  be  in  the  order],  and 
thereupon,  having  considered  the  matter  of  the  said  complaint, 
I  adjudged  the  said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of 
,  on  or  before  the  day  of  then  next,  and 

also  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in 

that  behalf ;  and  1  also  thereby  adjudged,  that  if  the  said  several 
sums  should  not  be  paid  on  or  before  the  day  of 

then  next,  the  said  A.  B.  should  be  imprisoned  in  the  [house  of 
correction]  at  ,  in  the  said  county,  [and  there  kept  to  hard 

labour]  for  the  space  of  ,  unless  the  said  several  sums 

[and  the  costs  and  charges  of  conveying  the  said  A.  B.  to  the  said 
house  of  correction]  should  be  sooner  paid ;  and  whereas  the 
time  in  and  by  the  said  order  appointed  for  the  payment  of  the 
said  several  sums  of  money  hath  elapsed,  but  the  said  A.  B. 
hath  not  paid  the  same  or  any  part  thereof,  but  therein  hath 
made  default :  These  are  therefore  to  command  you  the  said 
constable  of  to  take  the  said  A.  B.  and  him  safely  convey 

to  the  said  [house  of  correction]  at  aforesaid,  and  there 

to  deliver  him  to  the  keeper  thereof,  together  with  this  precept ; 
and  I  do  hereby  command  you  the  said  keeper  of  the  said  [house 
of  correction]  to  receive  the  said  A.  B.  into  your  custody  in  the 
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said  [house  of  correction],  there  to  imprison  him  [and  keep  him 
to  hard  labour]  for  the  space  of  ,  unless  the  said  several 

sums  [and  the  costs  and  charges  of  conveying  him  to  the  said 
house  of  correction,  amounting  to  the  further  sum    of 
shall  be  sooner  paid  unto  you  the  said  keeper  :  and  for  your  so 
doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid. 

J.  S.  (L.S.) 


J 


(P.  1.) 

{('arrant  of  Commitment  on  Conviction  where  the  Punishment  is 
by  Imprisonment. 

To  the  constable  of  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

to  wit.    )      of 

Whereas  A.  B.,  late  of  ,  [labourer],  was  this  day  duly 

convicted  before  the  undersigned,  [one]  of  her  majesty's  justices 
of  the  peace  in  and  for  the  said  [county]  of  ,  for  that 

[stating  the  offence  as  in  the  conviction],  and  it  was  thereby 
adjudged  that  the  said  A.  B.  for  his  said  offence  should  be 
imprisoned  in  the  [house  of  correction]  at  ,  in  the  said  county, 

[and  there  kepi  to  hard  labour]  for  the  space  of  :  These 

are  therefore  to  command  you  the  said  constable  of  to 

take  the  said  A.  B.,  and  him  safely  convey  to  the  [house  of  cor- 
rection] at  aforesaid,  and  there  to  deliver  him  to  the 
keeper  thereof,  together  with  this  precept ;  and  I  do  hereby 
command  you  the  said  keeper  of  the  said  [house  of  correction] 
to  receive  the  said  A.  B.  into  your  custody  in  the  said  [house  of 
correction],  there  to  imprison  him  [and  keep  him  to  hard  labour] 
for  the  space  of  ;  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid. 

J.  S.  (L.S.) 


(P.  2.) 
Warrant  of  Commitment  on  an  Order  nhere  the  disobeiiino  of  it 

•  •     7        11        I  T  •  if        O       J 

is  punishable  by  Imprisonment. 

To  the  constable  of  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

of 
Whereas  on  last  past  complaint  was  made  before  the 


to  wit.    J 
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undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  ,  for  that  &c.  [as  in  the  order],  and 

afterwards,  to  wit,  on  ,  at  ,  the  said  parties  appeared 

before  me  [or  a*  it  may  be  in  the  order],  and  thereupon,  having 
considered  the  matter  of  the  said  complaint,  I  adjudged  the  said 
A.  B.  to  &c.  [as  in  the  order],  and  that  if,  upon  a  copy  of  the 
minute  of  that  order  being  duly  served  upon  the  said  A.  B., 
either  personally  or  by  leaving  the  same  for  him  at  his  last  or 
most  usual  place  of  abode,  he  should  neglect  or  refuse  to  obey 
the  same,  it  was  adjudged  that  in  such  case  the  said  A.  B.  for 
such  his  disobedience  should  be  imprisoned  in  the  [house  of 
correction]  at  ,  in  the  said  county,  [and  there  kept  to  hard 

labour]  for  the  space  of  [unless  the  said  order  should  be 

sooner  obeyed] ;  and  whereas  it  is  now  proved  to  me  that  after 
the  making  of  the  said  order  a  copy  of  the  minute  thereof  was 
duly  served  upon  the  said  A.  B.,  but  he  then  refused  [or 
neglected]  to  obey  the  same,  and  hath  not  as  yet  obeyed  the 
said  order :  These  are  therefore  to  command  you,  the  said  con- 
stable of  ,  to  take  the  said  A.  B.,  and  him  safely  to  convey 
to  the  [house  of  correction^  at  aforesaid,  and  there  to  deliver 
him  to  the  keeper  thereof,  together  with  this  precept ;  and  I 
do  hereby  command  you,  the  said  keeper  of  the  said  [house  of 
correction],  to  receive  the  said  A.  B.  into  your  custody  in  the 
said  [house  of  correction],  there  to  imprison  him  [and  keep  him  to 
hard  labour]  for  the  space  of  ;  and  for  so  doing  this  shall 
be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid. 

J.  S.  (L.  s.) 


(P.  3.) 

Warrant  of  Distress  for  Costs  upon  a  Conviction  nhere  the  Offence 
is  punishable  by  Imprisonment. 

)  To  the  constable  of  ,  and  all  other  peace 

to  wit.     J       officers  in  the  said  [county]  of 

Whereas  A.  B.  of  ,  [labourer],  was  on  last  past 

duly  convicted  before  the  undersigned,  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  for  that  [stating 
the  offence  as  in  the  conviction],  and  it  was  thereby  adjudged  that 
the  said  A.  B.  for  his  said  offence  should  be  imprisoned  in  the 
[house  of  correction]  at  ,  in  the  said  county,  [and  there  kept 

to  hard  labour]  for  the  space  of  ;  and  it  was  also  thereby 

adjudged  that  the  said  A.  B.  should  pay  to  the  said  C.  D.  the 
sum  of  for  his  costs  in  that  behalf;  and  it  was  thereby 
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ordered  that  if  the  said  sum  of  for  costs  should  not  be 

paid  [forthwith]  the  same  should  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  A.  B.  [and  it  was  adjudged 
that  in  default  of  sufficient  distress  in  that  behalf  the  said  A.  B. 
should  be  imprisoned  in  the  said  [house  of  correction  and  there 
kept  to  hard  labour]  for  the  space  of  to  commence  at  and 

from  the  termination  of  his  imprisonment  aforesaid,  unless  the 
said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress, 
and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the 
said  [house  of  correction],  should  be  sooner  paid] ;  and  whereas 
the  said  A.  B.  being  so  convicted  as  aforesaid,  and  being  required 
to  pay  the  said  sum  of  for  costs,  hath  not  paid  the  same 

or  any  part  thereof,  but  therein  hath  made  default :  These  are 
therefore  to  command  you,  in  her  majesty's  name,  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B., 
and  if  within  the  space  of  days  next  after  the  making  of 

such  distress  the  said  last-mentioned  sum,  together  with  the 
reasonable  charges  of  taking  and  keeping  the  said  distress,  shall 
not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so 
by  you  distrained,  and  do  pay  the  money  arising  from  such  sale 
to  ,  the  clerk  of  the  justices  of  the  peace  for  the  division 

of  ,  in  the  said  [county],  that  he  may  pay  the  same  as  by 

law  directed,  and  may  render  the  surplus  (if  any)  on  demand  to 
the  said  A.  B.,  and  if  no  such  distress  can  be  found,  then  that 
you  certify  the  same  unto  me,  to  the  end  that  such  proceedings 
may  be  had  therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 


(P.  4.) 

Warrant  of  Distress  for  Costs  upon  an  Order  where  the  disobeying 
of  the  Order  is  punishable  rvith  Imprisonment. 

)  To  the  constable  of  ,  and  to  all  other  peace 

to  wit.    J       officers  in  the  said  [county]  of 

\Vhereas  on  last  past  complaint  was  made  before  the 

undersigned,  [one]  of  her  majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  ,  for  that  [&c.,  as  in  the  order],  and 

afterwards,  to  wit,  on  ,  at  ,  the  said  parties  appeared 

before  me,  as  such  justice  as  aforesaid  [or  as  it  may  be  in  the 
order],  and  thereupon,  having  considered  the  matter  of  the  said 
complaint,  I  adjudged  the  said  A.  B.  to  [&c.  as  in  the  order]  • 
and  that  if  upon  a  copy  of  the  minute  of  that  order  being  served 
upon  the  said  A.  B.,  either  personally  or  by  leaving  the  same 
for  him  at  his  last  or  most  usual  abode,  he  should  neglect  or 
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refuse  to  obey  the  same,  I  adjudged  that  in  such  case  the  said 
A.  B.  for  such  his  disobedience  should  be  imprisoned  in  the 
[house  of  correction]  at  ,  in  the  said  [county,  and  there  kept 

to  hard  labour]  for  the  space  of  [unless  the  said  order 

should  be  sooner  obeyed^;  and  I  thereby  also  adjudged  the  said 
A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in 

that  behalf;  and  I  ordered  that  if  the  said  sum  for  costs  should 
not  be  paid  ^forthwith']  the  same  should  be  levied  of  the  goods 
and  chattels  of  the  said  A.  B.  [and  in  default  of  sufficient  dis- 
tress in  that  behalf  I  thereby  adjudged  that  the  said  A.  B. 
should  be  imprisoned  in  the  said  [house  of  correction,  and  there 
kept  to  hard  labour]  for  the  space  of  ,  to  commence  at  and 

from  the  termination  of  his  imprisonment  aforesaid,  unless  the 
said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress, 
and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the 
said  [house  of  correction],  should  be  sooner  paid]  ;  and  whereas 
after  the  making  of  the  said  order  a  copy  of  the  minute  thereof 
was  duly  served  upon  the  said  A.  B.,  but  the  said  A.  B.  did  not 
then  pay,  nor  hath  he  paid  the  said  sum  of  for  costs  or 

any  part  thereof,  but  therein  hath  made  default :  These  are 
therefore  to  command  you,  in  her  majesty's  name,  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B.,  and 
if  within  the  space  of  days  next  after  the  making  of  such 

distress  the  said  last-mentioned  sum,  together  with  the  reason- 
able charges  of  taking  and  keeping  the  said  distress,  shall  not 
be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  do  pay  the  money  arising  from  such  sale  to 
,  the  clerk  of  the  justices  of  the  peace  for  the  division  of 
,  in  the  said  [county~\,  that  he  may  pay  the  same  as  by  law 
directed,  and  may  render  the  overplus,  if  any,  on  demand,  to 
the  said  A.  B.,  and  if  no  such  distress  can  be  found,  then  that 
you  certify  the  same  unto  me,  to  the  end  that  such  proceedings 
may  be  had  therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 


(P.  5.) 
Warrant  of  Commitment  for  Want  of  Distress  in  either  of-  the 

last  Two  Cases. 

1  To  the  constable  of  and  to  the  keeper  of  the 

s     [house  of  correction]  at  ,  in  the  said  [county'] 

to  wit.    j     °f 

Whereas  [&c.  as  in  the  last  two  forms  respectively,  to  the  aste- 
risk* and  then  thus];  and  whereas  afterwards,  on  the 
day  of  in  the  year  aforesaid,  I   the  said  J.  S.  issued  a 
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warrant  to  the  constable  of  commanding  him  to  levy  the 

said  sum  of  for  costs,  by  distress  and  sale  of  the  goods  and 

chattels  of  the  said  A.  B. ;  and  whereas  it  appears  to  me,  as 
well  by  the  return  of  the  said  constable  to  the  said  warrant  of 
distress  as  otherwise,  that  the  said  constable  hath  made  diligent 
search  for  the  goods  and  chattels  of  the  said  A.  B.,  but  that  no 
sufficient  distress  whereon  to  levy  the  sum  above  mentioned 
could  be  found :  These  are  therefore  to  command  you  the  said 
constable  of  to  take  the  said  A.  B.,  and  him  safely  to 

convey  to  the  [house  of  correction]  at  aforesaid,  and  there 

deliver  him  to  the  keeper  thereof,  together  with  this  precept : 
And  I  do  hereby  command  you,  the  said  keeper  of  the  said 
[house  of  correction'],  to  receive  the  said  A.  B.  into  your  custody 
in  the  said  [house  of  correction],  there  to  imprison  him  [and  keep 
him  to  hard  labour]  for  the  space  of  unless  the  said  sum, 

and  all  costs  and  charges  of  the  said  distress  [and  of  the  commit- 
ment and  conveying  of  the  said  A.  B.  to  the  said  house  of  correc- 
tion^ amounting  to  the  further  sum  of  shall  be  sooner 
paid  unto  you  the  said  keeper ;  and  for  your  so  doing  this  shall 
be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 


(Q.  1.) 

Warrant  of  Distress  for  Costs  upon  an  Order  for  Dismissal  of 
an  Information  or  Complaint. 

1  To  the  constable  of  ,  and  to  all  other  peace 

to  wit.    j      officers  in  the  said  [county]  of 

Whereas  on  last  past  information  was  laid  [or  com- 

plaint was  made]  before  the  undersigned  [one]  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  [county],  for  that  [&c., 
as  in  the  order  of  dismissal]  ;  and  afterwards,  to  wit,  on  ,  at 

,  both  parties  appearing  before  me  in  order  that  I  should 
hear  and  determine  the  same,  and  the  several  proofs  adduced  to 
me  in  that  behalf  being  by  me  duly  heard  and  considered,  and 
it  manifestly  appearing  to  me  that  the  said  information  [or  com- 
plaint] was  not  proved,  I  therefore  dismissed  the  same,  and 
adjudged  that  the  said  C.  D.  should  pay  to  the  said  A.  B.  the 
sum  of  for  his  costs  incurred  by  him  in  his  defence  in  that 

behalf;  and  I  ordered  that  if  the  said  sum  for  costs  should  not 
be  paid  [forthwith]  the  same  should  be  levied  of  the  goods  and 
chattels  of  the  said  C.  D. ;  [and  I  adjudged  that  in  default  of 
sufficient  distress  in  that  behalf  the  said  C.  D.  should  be 
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imprisoned  in  the  [Chouse  of  correction']  at  ,  in  the  said  county 
[and  there  kept  to  hard  labour^,  for  the  space  of  unless  the 

said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress, 
and  of  the  commitment  and  conveying  of  the  said  C.  D.  to 
the  said  [house  of  correction]  should  be  sooner  paid]  (*) ;  and 
whereas  the  said  C.  D.  heing  now  required  to  pay  unto  the 
said  A.  B.  the  said  sum  for  costs,  hath  not  paid  the  same  or 
any  part  thereof,  but  therein  hath  made  default :  These  are 
therefore  to  command  you,  in  her  majesty's  name,  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  C.  D. ;  and 
if,  within  the  space  of  days  next  after  the  making  of  such 

distress,  the  said  last-mentioned  sum,  together  with  the  reason- 
able charges  of  taking  and  keeping  the  said  distress,  shall  not 
be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  do  pay  the  money  arising  from  such  sale  to 
the  clerk  of  the  justices  of  the  peace  for  the  division  of 
,  in  the  said  [county],  that  he  may  pay  and  apply  the 
same  as  by  law  directed,  and  may  render  the  overplus  (if  sny) 
on  demand,  to  the  said  C.  D.,  and  if  no  such  distress  can  be 
found,  then  that  you  certify  the  same  unto  me,  to  the  end  that 
such  proceedings  may  be  had  therein  as  to  the  law  doth  apper- 
tain. 

Given  under  my  hand  and  seal,  this  day  of  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S.  (L.S.) 


(Q.  2.) 
Warrant  of  Commitment  for  Want  of  Distress  in  the  last  Case. 

To  the  constable  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county~] 

to  wit.    )       of 

Whereas  [&c.,  as  in  the  last  form  to  the  asterisk  (*),  and  then 
thus]  :  And  whereas  afterwards,  on  the  day  of  ,  in 

the  year  aforesaid,  I  the  said  justice  issued  a  warrant  to  the  con- 
stable of  ,  commanding  him  to  levy  the  said  sum  of  , 
for  costs  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  C.  D. ;  and  whereas  it  appears  to  me  as  well  by  the  return 
of  the  said  constable  to  the  said  warrant  of  distress  as  other- 
wise, that  the  said  constable  hath  made  diligent  search  for  the 
goods  and  chattels  of  the  said  C.  D.,  but  that  no  sufficient  dis- 
tress whereon  to  levy  the  sum  above  mentioned  could  be  found  : 
These  are  therefore  to  command  you  the  said  constable  of 
to  take  the  said  C.  D.,  and  him  safely  convey  to  the  [house  of 
correction]  at  aforesaid,  and  there  deliver  him  to  the  said 
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keeper  thereof,  together  with  this  precept ;  and  I  hereby  com- 
mand you  the  said  keeper  of  the  said  [house  of  correction]  to 
receive  the  said  C.  D.  into  your  custody  in  the  said  [house  of 
correction],  there  to  imprison  him  [and  keep  him  to  hard  labour] 
for  the  space  of  ,  unless  the  said  sum  and  all  costs  and 

charges  of  the  said  distress,  [and  of  the  commitment  and  conrey- 
ing  of  the  said  C.  D.  to  the  said  house  of  correction,]  amounting 
to  the  further  sum  of  ,  shall  be  sooner  paid  unto  you  the 

said  keeper ;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county],  afore- 

said. 

J.  S.  (L.S.) 


(R.) 

Certificate  of  Clerk  of  the  Peace  that  the  Costs  of  an  Appeal 
are  not  paid. 

Office  of  the  clerk  of  the  peace  for  the  [county]  of 
(Title  of  the  dppeal.) 

I  hereby  certify  that  at  a  court  of  general  quarter  sessions  of 
the  peace  holden  at  ,  in  and  for  the  said  [county],  on 

last  past,  an  appeal  by  A.  B.  against  a  conviction  [or  order]  of 
J.  S.,  esquire,  one  of  her  majesty's  justices  of  the  peace  for  the 
said  [county],  came  on  to  be  tried,  and  was  then  heard  and 
determined,  and  the  said  court  of  general  quarter  sessions  there- 
upon ordered  that  the  said  conviction  [or  order]  should  be  con- 
firmed [or  quashed],  and  that  the  said  [appellant]  should  pay  to 
the  said  [respondent]  the  sum  of  ,  for  his  costs  incurred 

by  him  in  the  said  appeal,  and  which  sum  was  thereby  ordered 
to  be  paid  to  the  clerk  of  the  peace  of  the  said  county,  on  or 
before  the  day  of  instant,  to  be  by  him  handed  over 

to  the  said  [respondent]  ;  and  I  further  certify  that  the  said  sum 
for  costs  has  not,  nor  has  any  part  thereof,  been  paid  in  obedi- 
ence to  the  said  order.  Dated  the  day  of  ,  1856. 

G.  H. 
[Deputy]  Clerk  of  the  Peace. 
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(S.  1.) 

Warrant  of  Distress  for  Costs  of  an  Appeal  against  a  Conviction 
or  Order. 

)  To  the  constable  of  ,  and  to  all  other  peace 

to  wit.    j       officers  in  the  said  [county]  of  . 

Whereas  [&c.,  as  in  the  Warrants  of  Distress,  N.  1,  2,  ante,  to 
the  end  of  the  statement  of  the  conviction  or  order,  and  then  thus]  : 
And  whereas  the  said  A.  B.  appealed  to  the  court  of  general 
quarter  sessions  of  the  peace  for  the  said  county  against  the 
said  conviction  [or  order],  in  which  appeal  the  said  A.  B.  was 
the  appellant,  and  the  said  C.  D.  [or  J.  S.,  esquire,  the  justice 
of  the  peace  who  made  the  said  conviction  or  order]  was  the 
respondent,  and  which  said  appeal  came  on  to  be  tried,  and  was 
heard  and  determined,  at  the  last  general  quarter  sessions  of  the 
peace  for  the  said  county  holden  at  ,  on  ,  and  the 

said  court  of  general  quarter  sessions  thereupon  ordered  that 
the  said  conviction  [or  order]  should  be  confirmed  [or  quashed], 
and  that  the  said  [appellant]  should  pay  to  the  said  [respondent] 
the  sum  of  ,  for  his  costs  incurred  by  him  in  the  said 

appeal,  which  said  sum  was  to  be  paid  to  the  clerk  of  the  peace 
of  the  said  [county],  on  or  before  the  day  of  ,  1856, 

to  be  by  him  handed  over  to  the  said  C.  D. ;  and  whereas  the 
[deputy]  clerk  of  the  peace  of  the  said  [county]  hath,  on  the 
day  of  instant,  duly  certified  that  the  said  sum  for 

costs  had  not  then  been  paid  :  (*)  These  are  therefore  to  com- 
mand you,  in  her  majesty's  name,  forthwith  to  make  distress  of 
the  goods  and   chattels  of  the   said  A.  B.,  and  if  within  the 
space  of  days  next  after  the  making  of  such  distress  the 

said  last-mentioned  sum,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  said  distress,  shall  not  be  paid,  that  then 
you  do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and 
do  pay  the  money  arising  from  such  sale  to  ,  the  clerk  of 

the  justices  of  the  peace  for  the  division  of  ,  in  the  said 

[county},  that  he  may  pay  and  apply  the  same  as  by  law  directed, 
and  if  no  such  distress  can  be  found,  then  that  you  certify  the 
same  unto  me,  to  the  end  that  such  proceedings  may  be  had 
therein  as  to  the  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county']  afore- 

said. 

J.  N.  (L.S.) 
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(S.  2.) 
Warrant  of  Commitment  for  Want  of  Distress  in  the  last  Case. 

(To  the  constable  of  ,  and  to  the  keeper  of  the 

[house  of  correction]  at  ,  in  the  said  [county] 

of 

Whereas  [&c.,  as  in  the  last  form  to  the  asterisk  (*},  and  then 
thus]  :   And  whereas  afterwards,  on  the  day  of  ,  in 

the  year  aforesaid,  I  the  undersigned  issued  a  warrant  to  the 
constable  of  ,  commanding  him  to  levy  the  said  sum  of 

for  costs  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  A.  B. :  And  whereas  it  appears  to  me,  as  well  by 
the  return  of  the  said  constable  to  the  said  warrant  of  distress 
as  otherwise,  that  the  said  constable  hath  made  diligent  search  for 
the  goods  and  chattels  of  the  said  A.  B.,  but  that  no  sufficient  dis- 
tress whereon  to  levy  the  sum  above  mentioned  could  be  found : 
These  are  therefore  to  command  you  the  said  constable  of 
to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the  [house  of 
correction]  at  aforesaid,  and  there  deliver  him  to  the  said 

keeper  thereof,  together  with  this  precept ;  and  I  do  hereby 
command  you  the  said  keeper  of  the  said  [house  of  correction]  to 
receive  the  said  A.  B.  into  your  custody  in  the  said  [house  of 
correction],  there  to  imprison  him  [and  keep  Aim  to  hard  labour] 
for  the  space  of  ,  unless  the  said  sum  and  all  costs  and 

charges  of  the  said  distress  [and  of  the  commitment  and  convey- 
ing of  the  said  A.  B.  to  the  said  house  of  correction],  amounting 
to  the  further  sum  of  ,  shall  be  sooner  paid  unto  you  the 

said  keeper ;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  [county]  afore- 

said. 

J.  N.  (L.S.) 


P.  p  p 
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2.  FORMS  OF  CONVICTIONS  ALPHABETICALLY  ARRANGED. 


NOTE. — The  following  precedents  contain  merely  the  statements  of  the 
offences  ;  the  formal  parts  may  be  supplied  from  the  general  forms  under 
11  &  12  Viet.  c.  43,  which,  it  will  be  remembered,  apply  to  all  statutes 
not  containing  any  particular  form  of  conviction,  and  to  statutes  pre- 
viously passed,  whether  they  contain  forms  of  conviction  or  not  (s.  17, 
ante,  p.  59). 


ADULTERATED  FOOD. 
(23  4- 24  Fie*,  c.  84.) 


ALEHOUSE  KEEPER. 
(9  Geo.  4,  c.  61.)  (a) 

Did  sell,  by  retail,  porter,  to  wit,  four  quarts  of  porter,)  the 
same  being  an  excisable  liquor,  to  be  drunk  and  consumed  in 


(a)  This  statute  is  not  exempt  from 
the  operation  of  11  &  12  Viet.  c.  43, 
as  being  a  statute  relating  to  the  ex- 
cise (s.  35),  although  the  statutes 
regulating  the  sale  of  beer  and  cyder 
in  beer  houses  and  thops  (11  Geo.  4 
&  1  Will.  4,  c.  64,  4  &  5  Will.  4, 
c.  85,  and  3  &  4  Viet.  c.  61,  post, 
"beer")  come  under  that  denomi- 
nation, and  are  therefore  excepted 
from  the  stat.  11  &  12  Viet,  c,  43,  if 
the  proceeding  be  on  a  section  which 
relates  to  the  revenue  of  excise,  not 
otherwise,  see  R.  v.  Bakewell,  7  El. 
&  Bl.  848;  26  L.  J.,  M.  C.  150; 
ante,  p.  60.  The  distinction  is  this  : — 
The  last  mentioned  statutes  apply 
to  such  persons  who  take  out  an  ex- 
cise licence  for  the  sale  of  beer  and 
cyder  only  by  retail,  or  in  other 
words,  they  extend  to  retail  beer- 
houses as  distinguished  from  inns  or 
public-houses.  The  keeper  of  a 
retail  beer-house  does  not  require 
a  magistrate's  licence  under  9  Geo. 
4,  c.  61,  but  is  authorized  to  sell 
beer  and  cyder  (which  include  ale, 
porter  and  perry)  by  retail,  on 
taking  out  an  excise  licence.  But 
by  stat.  9  Geo.  4,  c.  61,  the  keeper 
of  a  common  inn,  ale-house  or  victual- 
ling house  requires  a  magistrate's 


licence,  and  may  also  under  the 
provisions  of  that  statute  procure  a 
licence  to  sell  beer  and  cyder  as  well 
as  wine  and  spirits  by  retail,  without 
taking  out  a  licence  for  that  purpose 
under  the  excise  acts  above  referred 
to.  See  1  Burn's  Justice,  tit  "  Ale- 
house," pp.  60,  82  (29th  edit.);  R. 
v.  Wilkinson,  10  L.  T.,  N.  S.  370. 
False  certificate  of  character  for  ob- 
taining licence,  4  &  5  Will.  4,  c.  85, 
s.  2 ;  Leader  v.  Tell,  32  L.  J.,  M.  C. 
231.  What  are  excisable  liquors, 
under  9  Geo.  4,  c.  61,  s.  IS,  see 
Lancashire  v.  JJ.  Staffordsh.,  26  L. 
J.,  M.  C.  171.  Allowing  gaming  in 
the  house,  Patten  v.  Rhymer,  29  L. 
J.,  M.  C.  189  ;  R.  v.  Ashtm,  22  Id.  1 ; 
1  E.&  B.  286;  see  also  Footv.  Baker, 
6  Scott,  N.  R.  301.  Refusing  to  ad- 
roit a  police  officer,  R.  v.  Tott,  30 
L.  J.,  M.  C.  177.  "Travellers" 
under  18  &  19  Viet.  c.  118,  s.  2, 
Taylor  v.  Humphreys,  10  C.  B.,  N. 
S.  429  ;  30  L.  J.,  M.  C.  242  ;  Atkin- 
son v.  Sellers,  5  C.  B.,  N.  S.  442  ;  28 
L.  J.,  M.  C.  12  :  under  2  &  3  Viet, 
c.  47,  s.  42,  Fisher  v.  Howard,  5 
N.  R,  118:  under  11  &  12  Viet, 
c.  49,  s.  1,  Taylor  v.  Humphries,  34 
L.  J.,  M.  C.  1.  Selling  beer  in 
church  hours,  R.  v.  Whileley,  3  H. 

P2 
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his  house,  situate  in  the  parish  aforesaid,  in  the  county  aforesaid, 
without  being  duly  licensed  so  to  do,  contrary  &c. 

[This  conviction  is  framed  on  sect.  18,  by  which  "  every  person  who  shall 
sell,  barter,  exchange  or  for  valuable  consideration  otherwise  dispose  of  any 
excisable  liquor  by  retail,  to  be  drunk  or  consumed  in  his  house  or  premises, 
or  shall  permit  or  suffer  "  the  same  to  be  done,  "  without  being  duly  licensed 
so  to  do  ;"  "and  every  person,  being  duly  licensed,  who  shall  sell,  barter, 
&c.,  to  be  drunk  or  consumed  in  his  house  or  premises,  not  being  the  house 
or  premises  specified  in  such  licence,"  incurs  a  penalty  not  exceeding  20J. 
nor  less  than  51.,  together  with  the  costs  of  the  conviction.  -Sects.  25,  26, 
penalties  how  to  be  recovered  and  applied  (a).  No  time  is  limited  by  the  act 
for  prosecuting  offences,  and  therefore  the  information  must  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of  it  arose  ( 11  &  12  Viet, 
c.  43,  s.  11).  The  conviction  may  be  before  one  justice,  sect.  18  of  9  Geo.  4, 
c.  61.] 


&  N.  143  ;  27  L.  J.,  M.  C.  217  ; 
commented  upon  in  Harris  v.  Jenns, 
9  C.  B.,  N.  S.  152  j  30  L.  J., 
M.  C.  183.  The  stat.  11  &  12 
Viet.  c.  49,  which  regulates  the 
hours  for  closing  beer-houses,  &c., 
during  Sunday  morning  is  not  re- 
pealed by  17  &  18  Viet.  c.  79,  and 
18  &  19  Viet.  c.  118,  which  apply 
only  to  Sunday  afternoon,  Harris  v. 
Jenns,  supra  ;  but  the  last-mentioned 
statute,  by  which  ale-houses  are  re- 
quired to  be  closed  between  three 
and  five  on  Sundays,  operates  as  a 
repeal  of  so  much  of  9  Geo.  4,  c.  61, 
as  prohibits  their  opening  during  the 
usual  hours  of  afternoon  divine  ser- 
vice, Whiteley  v.  Heaton,  3  H.  &  N. 
143,  supra.  See  form  of  conviction 
for  keeping  ale-houses  open  during 
church  hours,  contrary  to  licence, 
under  9  Geo.  4,  c.  61 ;  R.  v.  Knapp, 
2  El.  &  Bl.  447  ;  22  L.  J.,  M.  C.  139 ; 
see  also /Z.v.  S/iaw,34L.  J.,M.C.  169, 
and  post,  "Sunday."  As  to  closing 
public  and  refreshment  houses  in 
the  City  of  London,  &c.,  see  27  &  28 
Viet.  c.  64 ;  whereby  public  and 
refreshment  houses  within  limits  of 
metropolitan  police  district,  the 
City  of  London,  and  such  corporate 
boroughs  and  districts  of  improve- 
ment commissioners  as  adopt  the 
act  are  to  be  closed  between  the 
hours  of  one  and  four  in  the  morn- 
ing, under  a  penalty  not  exceeding 
51.  The  7th  section  provides  for 
the  granting  of  occasional  dispensa- 
tions from  the  provisions  of  the  act 
by  the  local  authority  on  special 


occasions  ;  and  by  28  &  29  Viet.  c. 
77,  the  licensing  justices,  at  the  time 
of  granting  or  renewing  a  licence,  on 
the  production  of  such  evidence  as 
they  shall  deem  sufficient  to  show 
that  it  is  desirable  for  the  accommo- 
dation of  any  considerable  number 
of  persons  attending  any  public 
market,  or  following  any  lawful  trade 
or  calling,  may  grant  to  any  licensed 
victualler,  or  keeper  of  a  refresh- 
ment house  in  the  immediate  neigh- 
bourhood of  the  market,  or  of  the 
place  where  the  persons  follow  such 
lawful  trade,  a  licence  exempting 
him  from  the  provisions  of  27  &  28 
Viet.  c.  64,  between  the  hours  of  two 
and  four  o'clock  in  the  morning,  or 
any  part  of  such  hours,  during  such 
times  as  shall  be  specified  in  such 
licence. 

(a)  By  s.  26  the  justice  may  award 
if  he  thinks  fit  any  portion  of  the 
penalty,  not  exceeding  one-half,  to 
the  use  of  the  prosecutor,  and  the 
remainder  to  the  treasurer  of  the 
county  or  place  for  which  such  jus- 
tice shall  act.  Where  the  penalty 
was  imposed  by  justices  for  a  bo- 
rough, which  had  a  commission  of 
the  peace  but  no  Court  of  Quarter 
Sessions,  it  was  held  to  be  payable 
to  the  treasurer  of  the  county  in 
which  the  borough  was  situate,  and 
not  to  the  treasurer  of  the  borough 
on  account  of  the  borough  fund. 
R.  v.  Dale,  17  Jur.  47  ;  22  L.  J.,  M. 
C.  44 ;  see  Brown  v.  Nicholson,  22 
L.  J.,  M.  C.  49. 
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Conviction  under  the  same  Statute,  s-  21,  for  allowing 
Drunkenness  and  Disorder  in  the  Alehouse. 

For  that  he  the  said  C.  D.  being  a  person  duly  licensed  to 
sell  by  retail  excisable  liquors  in  his  house  and  premises,  did, 
whilst  he  was  such  licensed  person,  and  whilst  he  was  subject  to 
the  conditions  (a)  under  which  such  licence  was  granted  to  him, 
to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  at  the 

parish  and  [county]  aforesaid,  wilfully  and  knowingly  permit  and 
suffer  drunkenness  and  disorder  in  his  said  house,  against  the 
tenor  of  his  said  licence,  by  permitting  one  J.  B.  (a)  and  other 
persons  to  be  then  and  there  served  with  liquor,  and  to  become 
then  and  there  in  a  state  of  intoxication  and  drunkenness,  against 
the  tenor  of  the  licence  so  granted  to  the  said  C.  D.  as  afore- 
said, and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  we  adjudge  the  said  C.  D.  for  his  said 
offence,  this  being  adjudged  to  be  the  first  offence  against  the 
provisions  of  the  act  passed  in  the  ninth  year  of  the  reign  of 
King  George  the  Fourth  to  regulate  the  granting  of  licences  to 
keepers  of  inns,  alehouses  and  victualling- houses  in  England,  to 
forfeit  and  pay,  &c. 

[This  conviction  is  framed  under  the  9  Geo.  4,  c.  61,  s.  21,  which  inflicts 
a  penalty  not  exceeding  51.  for  the  first  offence,  together  with  the  costs  of  the 
conviction;  not  exceeding  IQi.  for  a  second  offence,  and  not  exceeding  501. 
for  a  third  offence,  in  which  last  case  the  matter  must  be  inquired  into  at  a 
special  sessions,  or  the  general  annual  licensing  meeting.  But  if  the  justices 
think  fit,  or  the  defendant  requires  it,  the  charge  is  to  be  adjourned  (if  at 
his  request,  on  his  entering  into  a  proper  recognizance)  to  the  next  quarter 
sessions,  there  to  he  inquired  of  by  a  jury ;  and  if  he  is  then  found  guilty, 
the  court  may  either  inflict  upon  him  a  penalty  not  exceeding  IOOL,  or  ad- 
judge his  licence  to  be  forfeited,  or  inflict  both  such  penalty  and  forfeiture 
at  their  discretion. 

By  sect.  27  there  is  an  appeal  to  the  sessions  (6),  but  by  sect.  34  there  is 
no  certiorari.  The  conviction  must  be  before  two  justices  (sect.  21).] 


(a)  A  conviction  of  a  publican,  (6)  The  notice  of  appeal  must  be 
under  11  Geo.  4  &  1  Will.  4,  c.  64,  served  on  both  the  justices;  R.  v. 
&.  13,  for  allowing  disorderly  con-  //.  Chesh.,  11  A.  &  E.  139.  The 
duct  in  his  house,  contrary  to  the  notice  will  now  be  fourteen  days, 
tenor  of  his  licence,  not  stating  the  12  &  13  Viet.  c.  45,  s.  1.  As  to  ad- 
terms  of  the  licence,  nor  naming  the  journing  appeal,  see  R.  v.  Bellon, 
parties  who  were  permitted  to  mis-  17  L.  J.,  M.  C.  70.  As  to  appeal 
behave,  is  not  too  vague,  Wray  v.  from  a  refusal  to  grant  an  ale-house 
Take,  12  Q.  B.  492  ;  and  see  Cole  v.  licence,  see  R.  v.  Recorder  of  Bristol, 
Coulton,  2  El.,  &  El.  695 ;  29  L.  4  El.  &  Bl.  265  ;  1  Jur.,  N.  S.  373  ; 
J.,  M.  C.  125.  As  to  stating  that  24  L.  J.,  M.  C.  43,  S.  C.;  R.  v.  //. 
the  beer-house  was  within  the  divi-  Ely,  5  El.  &  Bl.  489;  1  Jur.,  N.  S. 
sion  for  which  the  justices  were  act-  1017  ;  21  L.  J.,  M.  C.  1 ;  and  see 
ing,  see  ante,  p.  36,  n.  (IB),  and  R.  ante,  p.  342,  n.  (g). 
v.  Shaw,  34  L.  J.,  M.  C.  169. 
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Conviction  where  the  Defendant  has  been  twice  convicted. 

}Be  it  remembered,  that  at  a  special  sessions  for  the 
division  of  ,  in  the  said  [county],  holden  on 

the  day  of  ,  in  the  year  of  our  Lord  ,  at  , 

in  the  said  [county],  before  the  undersigned,  two  of  her  majesty's 
justices  of  the  peace  acting  in  and  for  the  said  division,  in  pur- 
suance of  an  act  of  parliament  made  and  passed  in  the  ninth 
year  of  the  reign  of  King  George  the  Fourth,  intituled  "  An  Act 
to  regulate  the  granting  of  Licences  to  Keepers  of  Inns,  Ale- 
houses and  Victualling-houses  in  England,"  C.  D.  of  the  parish 
of  ,  within  the  said  division,  is  convicted  before  the  under- 

signed, two  of  her  majesty's  justices  of  the  peace  as  aforesaid, 
for  that  [stating  the  offence  as  in  the  last  conviction},  and  we 
adjudge  the  said  C.  D.  for  his  said  offence,  this  being  adjudged 
to  be  his  third  offence  against  the  provisions,  £c.  [as  in  the  last 
conviction],  to  forfeit,  &c.  (a). 


ANIMALS. 

(See  "  CRUELTY,"  "  DOGS.")  (6) 


APPRENTICE. 

1.  Conviction  of  an  Apprentice,  under  20  Geo.  2,  c.  19,  *.  4, 
for  Misbehaviour. 

Then  being  an  apprentice  to  the  said  C.  D.  in  his  trade  of  a 
,  upon  whose  binding  out  no  premium  [or  no  larger  sum 

(a)  See  9  Geo.  4,  c.  61,  ss.  21,  22,  narily  kept  in  a  state  of  confine- 
25.     Stat.  2  &  3  Viet.  c.  93,  s.  16,  ment  or  for  any  domestic  purpose, 
prohibits  the  harbouring  of  county  shall  on  conviction  thereof  before  a 
police  while  they  are  on  duty ;    and  justice,  at  his  discretion,  either  be 
18  &  19  Viet.  c.  11,  s.   79,  relates  committed  to  the  common  gaol  or 
to  the  billeting  of  soldiers  at  public  house  of  correction,  there  to  be  im- 
houses.      See    post,    "Beer,"    and  prisoned  only,  or  to  be  imprisoned 
"  Sunday."  and  kept  to  hard  labour  for  any  term 

(b)  As  to  the  jurisdiction  of  jus-  not  exceeding  six  months,  or   else 
tices  over  the   offence   of   stealing  shall  forfeit  and  pay  over  and  above 
animals,  see  24  &  25  Viet  96,  s.  21  the  amount  of  injury  done,  such  sum 
et  seq.,  and  the  late  case  of  Taylor  \.  of  money  not  exceeding  201.  as  to 
Newman,    4   B.    &    S.   89 ;    32   L.  the  justice  shall  seem  meet  [or  thfi 
J.,  M.    C.    186   (conviction   under  justice  may  on  a  first  conviction  dis- 
sect.   23    for  killing  pigeons).      By  charge  the  offender  on  his  making 
sect.    41,  whoever  shall  unlawfully  satisfaction   to  the  party  aggrieved, 
and     maliciously     kill,     maim     or  sect.  66]  ;   and  for  a  second  offence 
wound    any    dog,    bird,    beast     or  the  offender  may  be  imprisoned  for 
other  animal,  not  being  cattle,  but  a   term   not  exceeding   12  months, 
being   either    the    subject    of    lar-  Prevention  of  diseases  among  ani- 
ceny  at  common  law,  or  being  ordi-  raals,  21  &  22  Viet.  c.  62. 
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than  twenty-five  pounds,  but  only  the  sum  of  £  ]  was 

paid,  and  being  then  and  there  employed  as  such  apprentice, 
at  the  said  parish  of  ,  in  the  said  county  of  ,  was  then 

and  there  in  the  service  of  his  said  apprenticeship  guilty  of  a 
certain  misdemeanor  [or  miscarriage  or  certain  ill-behaviour]  by 
then  and  there  refusing  to  work  [or  disobeying  the  lawful  com- 
mands of  the  said  C.  D.,  his  master  (setting  out  the  particular 
rvork  or  command],  or  by  then  and  there  absconding  from  the 
said  C.  D.'s  service  without  his  consent  and  without  just  cause], 
contrary,  &c.  (a). 


2.   Of  a  Master,  under  33  Geo.  3,  c.  55,  for  lllusage  of  his 
Apprentice. 

Misuse  and  illtreat  the  said  C.  D.  by  then  and  there  turning 
the  said  C.  D.  out  of  his  house  without  just  cause,  and  refusing 
to  receive  him  again  when  thereunto  requested,  he  the  said  C.  D. 
being  then  and  there  an  apprentice  to  the  said  A.  B.  in  his  trade 
of  a  ,  and  being  then  and  there  employed  as  such  appren- 

tice, no  premium  [or  no  larger  sum  than  the  sum  of  251.  to  wit 
the  sum  of  pounds  only]  having  been  paid  upon  his  bind- 

ing out  as  such  apprentice,  contrary,  &c.  (6). 


ARSENIC. 

Conviction  under  14  4-  15  Viet.  c.  13,  s.  1,  for  selling  Arsenic 

without  entering  the  Particulars  of  the  Sale  in  a  Book  in 

the  Form  gicen  by  the  Schedule  to  the  Act. 

That  the  said  A.  B.,  on  &c.,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  did  sell   and  deliver  to  one  C.  D.  a  certain 

quantity,  to  wit,  one  ounce  of  arsenic,  without  having  entered  or 

caused  to  be  entered  in  any  book  or  books,  in  the  form  set  forth 

in  the  schedule  to  the  statute  passed  in  the  fourteenth  year  of 

the  reign  of  her  majesty  queen  Victoria,  intituled  "An  Act  to 

(a)  20  Geo.  2,  c.  19,  s.  4  ;  4  Geo.  an  apprentice  to  prison  for  misbe- 

4,  c.  29,  s.   1,  explained  and  ex-  haviour   without    convicting    him  ; 

tended  by  4  Geo.   4,  c.    34,  s.    1  ;  ante,  p.  165. 

5  Viet.  c.  7 ;  7  &  8  Viet.  c.  101,  ss.  (6)  See  4  Geo.  4,  c.  29 ;  and  5  & 

12,   13;  14  &   15  Viet.  c.   11;  see  6  Viet.  c.  7.     As  to  the  allowance 

Finley  v.  Jawle,  12  East,  248  ;  Gray  by  justices  of  indentures  of  parish 

v.  Cookson,  16  Id.  13;  Cooper  v.  Sim-  apprentices,  see  Overseers  of  Staverton 

mm,  7  H.  &  N.  707  ;    31  L.  J.,  M.  v.  Overseers  of  Ashburton,  4  El.  &  Bl. 

C.  138  ;  audpost,  "  Master  and  Ser-  526;  1  Jur.,  N.  S.  233  ;  24  L.  J.,  M. 

vant ;"  and  also  26  L.  J.,  M.  C.  155,  C.  53  ;  R.  v.  St.  George,  Bloomsbury, 

193.     By  stat.  20  Geo.  2,  c.  19,  s.  4,  4  El.  &  Bl.  520  ;  1  Jur.,  N.  S.  231  ; 

the  magistrates  may  at  once  commit  24  L.  J.,  M.  C.  49 ;  ante,  p.  19. 
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regulate  the  Sale  of  Arsenic,"  or  to  the  like  effect,  a  state- 
ment of  the  said  sale  of  the  said  arsenic,  with  the  quantity  of 
arsenic  so  sold  as  aforesaid,  or  the  purpose  for  which  the  said 
arsenic  was  required  or  was  stated  to  be  required,  or  the  day  of 
the  month  and  year  of  the  said  sale,  or  the  name,  place  of  abode 
or  condition  or  occupation  of  the  said  C.  D.,  so  being  the  pur- 
chaser of  the  said  arsenic  as  aforesaid,  although  the  said  arsenic 
so  sold  as  aforesaid  did  not  form  part  of  the  ingredients  of  any 
medicine  required  to  be  made  up  or  compounded  according  to 
the  prescription  of  a  legally  qualified  medical  practitioner  or  a 
member  of  the  medical  profession,  and  although  the  said  sale  of 
the  said  arsenic  was  not  a  sale  by  a  wholesale  dealer  to  a  retail 
dealer  upon  any  order  in  writing  in  the  ordinary  course  of 
wholesale  dealing,  contrary,  &c. 

[The  stat.  14  &  15  Viet.  c.  18,  s.  1,  requires  particulars  of  the  sale  of 
arsenic  to  be  entered  in  a  book  by  the  seller  in  the  form  set  forth  in  the 
schedule  to  the  act ;  s.  2,  restricts  the  sale  to  persons  of  full  age,  known  or 
identified  to  the  seller  ;  by  s.  3,  arsenic,  before  it  is  sold,  is  to  be  mixed  with 
soot  or  indigo,  but  if  the  purchaser  states  it  to  be  required  not  for  use  in 
agriculture,  but  for  some  other  purpose,  for  which  such  admixture  would, 
according  to  his  representation,  render  it  unfit,  it  may  be  sold  without  such 
admixture  in  a  quantity  of  not  less  than  ten  pounds  at  any  one  time  ;  s.  4, 
imposes  a  penalty,  not  exceeding  201.,  upon  conviction  by  two  justices;  by 
s.  5,  the  act  is  not  to  extend  to  the  sale  of  arsenic  in  medicine  under  a 
medical  prescription,  or  to  the  sale  by  wholesale  to  retail  dealers  upon 
orders,  in  writing,  in  the  ordinary  course  of  wholesale  dealing;  by  s.  6, 
"  arsenic  "  is  to  include  arsenious  compounds.] 


ASSAULT. 

1.  Conviction  under  24  #  25  Viet.  c.  100,  s.  42,  for  a  Common 
Assault  or  Battery  (a). 

Unlawfully  assault  and  beat  [or  assault]  one  C.  D.,  of,  &c., 
contrary,  &c. 


2.  Under  24  #  25  Viet.  c.  100,  s.  43,  for  an  Aggravated 

Assault  upon  a  Woman. 

Unlawfully  assault  one  C.  D.,  of,  &c.,  a  female  [or  a  male 
child  under  the  age  of  fourteen  years,  to  wit,  of  the  age  of 

years]  contrary  to  the  statute  in  such  case  made  and  pro- 

(a)  Upon  an  application  for  sure-  himself  protested  against  the  con- 
ties  to  keep  the  peace,  the  justices  viction.     A  certiorari   was  granted 
convicted  the  defendant  of  an  as-  to  quash  it,  ante,  p.  66. 
sault,    although     the    complainant 
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vided,  and  the  said  assault  being  of  such  an  aggravated  nature, 
that  it  cannot  in  our  opinion  be  sufficiently  punished  under  the 
provisions  of  the  statute  passed  in  the  twenty- fifth  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  intituled  "  An  Act  to 
Consolidate  and  Amend  the  Statute  Law  of  England  and  Ire- 
land relating  to  Offences  against  the  Person,"  we  do  adjudge 
the  said  A.  B.  for  his  said  offence  to  be  imprisoned  in  the  house 
of  correction  at  ,  in  the  said  county,  and  there  kept  to 

hard  labour  for  the  space  of  six  calendar  months,  £c. 

[Sect.  43  (together  with  sect.  76)  empowers  two  justices  sitting  at  the 
place  where  petty  sessions  are  usually  held,  or  a  metropolitan  police  magis- 
trate or  a  stipendiary  magistrate,  to  punish  with  imprisonment  and  hard 
labour  for  six  calendar  months  aggravated  assaults  on  any  male  child 
whose  age  does  not  in  their  opinion  exceed  fourteen  years,  or  on  any  female ; 
or  they  may  impose  a  fine,  not  exceeding  (with  costs)  the  sum  of  20/.  The 
offender  may  also  be  bound  to  keep  the  peace  and  be  of  good  behaviour  for 
any  period  not  exceeding  six  calendar  months  from  the  expiration  of  his 
sentence.  The  conviction  is  a  bar  to  all  other  proceedings  for  the  same 
assault. 

Sect.  44.  If  the  justices  upon  the  hearing  of  any  such  case  of  assault 
or  battery  upon  the  merits,  where  the  complaint  was  preferred  by  or  on 
behalf  of  the  party  aggrieved  under  either  of  the  last  two  preceding  sections, 
shall  deem  the  offence  not  to  be  proved  or  shall  find  the  assault  or  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any  punishment,  and 
shall  accordingly  dismiss  the  complaint,  they  shall  forthwith  make  out  a  cer- 
tificate under  their  hands  stating  the  fact  of  such  dismissal,  and  shall  de- 
liver the  certificate  to  the  party  against  whom  the  complaint  was  preferred. 

Sect.  45.  If  any  person  against  whom  any  such  complaint  as  in  either  of 
the  last  three  preceding  sections  mentioned  shall  have  been  preferred  by  or 
on  behalf  of  the  party  aggrieved  shall  have  obtained  such  certificate,  or 
having  been  convicted  shall  have  paid  the  whole  amount  adjudged  to  be 
paid  or  shall  have  suffered  the  imprisonment  or  imprisonment  with  hard 
labour  awarded  in  every  such  cfse,  be  shall  be  released  from  all  further  or 
other  proceedings  civil  or  criminal  for  the  same  cause. 

Sect.  46.  Provided  that  in  case  the  justices  shall  find  the  assault  or  battery 
complained  of  to  have  been  accompanied  by  any  attempt  to  commit  felony, 
or  shall  be  of  opinion  that  the  same  is  from  any  other  circumstance  a  fit 
subject  for  a  prosecution  by  indictment,  they  shall  abstain  from  any  adjudi- 
cation thereupon,  and  shall  deal  with  the  case  in  all  respects  in  the  same 
manner  as  if  they  had  no  authority  finally  to  hear  and  determine  the  same : 
Provided  also,  that  nothing  herein  contained  shall  authorize  any  justice  to 
hear  and  determine  any  case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements  or  hereditaments  or  any 
interest  therein  or  accruing  therefrom,  or  as  to  any  bankruptcy  or  insolvency, 
or  any  execution  under  the  process  of  any  court  of  justice. 

There  is  no  appeal ;  the  writ  of  ct  rtiorari  is  taken  away.  The  forms  given 
by  11  &  12  Viet.  c.  43,  may  be  adopted  ;  ss.  72,  76 ;  Ex  parte  Allison,  10 
Exch.  561. 

See  post,  "  Shipping,"  as  to  assaults  committed  on  board  a  ship.] 
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BAKER,  (a) 

Conviction  under  the  6  ^  7  Will.  4,  c.  37,  s.  12,  o/  a  Baker 
for  having  Alum  on  his  Premises. 

For  that  he,  the  said  A.  B.,  &c.,  on,  &c.,  at  &c.,  had  in  the 
house  of  him  the  said  A.  B.,  there  situate,  twelve  pounds  weight 
of  alum,  he  the  said  A.  B.  being  then  and  there  a  baker  out  of 
the  city  of  London  and  the  liberties  thereof,  and  beyond  the 
weekly  bills  of  mortality,  and  ten  miles  of  the  Royal  Exchange  ; 
which  said  alum  was  then  and  there  found  in  the  said  house  of 
him  the  said  A.  B.,  so  being  such  baker  as  aforesaid,  and,  after 
due  examination  thereof,  is  adjudged  by  me  the  said  justice  to 
have  been  deposited  there  for  the  purpose  of  being  used  in 
adulterating  flour  and  bread,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  And  I,  the  said  justice,  do 
adjudge  him,  the  said  A.  B.,  to  pay  and  forfeit  for  the  same  the 
sum  of  10/. 

[A  general  form  of  conviction  is  given  by  sect  23.  No  certiorari  (sect. 
24),  but  an  appeal  to  the  sessions  (sect.  25).] 


BASTARDS. 

(See  the  Schedule  of  Forms  to  8  fy  9  Viet.  c.  10(6)). 


BATHS  AND  WASH-HOUSES. 

(9  &  10  Viet.  c.  74,  s.  40,  and  10  $  11  Viet.  c.  61.) 

(a)  See  26  &  27  Viet.  c.  40,  for  Pearcy,  17  Q.  B.  902  ;  21  L.  J.,  M. 
the  regulation  of  bakehouses  and  C.  129,  S.  C.  "Residence,"  for  pur- 
limitation  of  the  hours  of  labour  of  pose  of  applying  for  order,  R.  v. 
young  persons  employed  therein.  Hughes,  26  L.  J.,  M.  C.  133.  Time 
The  penalties  under  this  act  are  to  of  application  for  summons,  Poltsv. 
be  recovered  before  two  justices  of  Cambridge,  27  Id.  62.  Serving  sum- 
the  peace  and  according  to  11  &  12  mons  amending  order,  R.  v.  Higham, 
Vict.c.  43  (ss.  8  and  9).  A  baker,  7  El.  &  Bl.  557;  26  L.  J.,  M.  C. 
who  exercises  his  calling  on  Sunday,  116.  See  as  to  notice  of  appeal, 
incurs  only  one  penalty  ;  Crepps  v.  ante,  pp.  348,  350 ;  recognizance, 
Durden,  Cowp.  640  ;  1  Smith's  L.  C.  p.  356,  n.  (a) ;  enforcing  order  not- 
378;  and  see  ante,  p.  260.  withstanding  appeal,  p.  345  ;  effect 

(6)  The  words  in  form  8,  "and  of  11  &  12  Viet.  c.  43,  upon  bastardy 

also  having  heard  all  the  evidence  orders,  p.  60;  effect  of  12  &  13  Viet, 

tendered  by  the  said  "  (the  putative  c.  45  upon,  p.  348 ;  and  as  to  form 

father),  are  properly  omitted,  where  of  such  orders,  p.  60,  n.  (TO);  and 

no  evidence  is  offered  by  him,  and  the  of  commitment  upon,  p.  331.  Time 

order  need  not  in  such  case  state  of  application  for  certiorari,  lie  Davis, 

that  he  offered  no  evidence;  R.  v.  17  Jur.  577. 
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BEER-HOUSES. 

1.  Conviction  under  11  Geo.  4^1  Will  4,  c.  64,  *.  13,  for 
mixing  Drugs  in  Beer  sold  on  the  Premises. 

Being  then  and  there  a  seller  of  beer  by  retail,  having  a  licence 
under  the  provisions  of  an  act  passed  in  the  first  year  of  the 
reign  of  King  William  the  Fourth,  intituled  "  An  Act  to  permit 
the  general  Sale  of  Beer  and  Cyder  by  Retail  in  England,"  on, 
£c.,  at,  &c.,  did  *  mix  a  certain  drug,  to  wit,  ,  in  and 

with  certain  beer,  and  did  afterward,  on  &c.,  in  the  house  and 
premises  situate  at  aforesaid,  and  licensed  and  specified  in 

and  by  such  licence,  unlawfully  and  knowingly  sell  to  one  C.  D.  a 
certain  quantity,  to  wit,  one  quart,  of  the  said  beer,  being  mixed 
with  the  said  drug  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  (a). 


2.   Under  Section  12,  for  not  using  Standard  Measure. 

As  in  preceding  form  to  *,  sell  to  one  C.  D.,  by  retail,  a 
certain  quantity  of  beer,  being  a  quantity  not  less  than  half  a 
pint,  to  wit,  one  gallon,  in  a  gallon  measure  and  vessel,  not  sized 
according  to  the  legal  standard,  but  on  the  contrary  thereof  less, 
to  wit,  one  pint  less  than  the  legal  standard,  contrary,  &c. 


3.  Under  3  cy  4  Viet.  c.  61,  s.  15,  for  keeping  Deer-house 

open  after  Eleven   o'clock  at  Night,  within  the  Bills  of 
Mortality. 

As  in  the  first  form,  supra,  to  *,  have  and  keep  open  for  the 

sale  of  beer  by  retail  his  said  house  and  premises  so  licensed 

(a)  See  4  &  5  Will.  4,  c.  85  ;  10  feiture    of    the   licence  ;    Crow    v. 

Viet.  c.  5;   11    &    12    Viet.  49.     In  Watts,  13  C.  B.,  N.   S.  239;    32  L. 

describing  the  place  of  committing  J.,  M.  C.  73;  and  see  Read  v.  Storey, 

the  offence,  state  it  to   have  been  30  Id.    110.      A   conviction  under 

within  the  division  of ,  ante,  pp.  sect.  13  of  11  Geo.  4  &   1  Will.  4, 

37,   n.    (p),   38,  n.  (0;     Ex    parts  c.  64,  for  permitting  drunkenness  on 

Allison,    10    Exch.  561.      The   sta-  the  premises,   need    not    state    the 

tutes  relating  to  beer-houses  treat  names  of  the  persons  permitted  to 

the  penalties   thereby   imposed   as  be  drunk,  or  allege  that  they  are 

excise  penalties  ;   convictions  under  unknown,  ante,  p.  580,  n.  (6).     The 

them  are  therefore  excepted  from  the  12th   section   of  25   &   26  Viet.  c. 

operation  of  11  &  12  Viet.  c.  43,  if  22,  repeals   sect.  29  of  11  Geo.   4 

they  proceed  on  sections  relating  to  &  1  Will.  4,  c.  64,  and  takes  away 

the  revenue  of  excise,  ante,  p.  579,  any  right  that  may  previously  have 

n.  (a).     A  conviction  for  selling  beer  existed  to  sell  beer  by  retail  at  fairs 

to  be  drunk  on  the  premises   con-  without     a     licence,     Huxham      v. 

trary  to  licence  under  4  &  5  Will.  4,  Wheeler,   33    Id.    153  ;      see    post, 

c.  85,  s.  17,  does  not  involve  a  for-  "Refreshment." 
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as  aforesaid,  after  the  hour  of  eleven  of  the  clock  at  night,  to 
wit,  at  of  the  clock  at  night,  the  said  parish  and  the  said 

house  and  premises  not  being  within  the  cities  of  London  or 
Westminster,  or  within  the  boundaries  of  any  of  the  boroughs 
of  Marylebone,  Finsbury,  the  Tower  Hamlets,  Lambeth  or 
Sotithwark,  as  defined  by  the  statute  in  that  behalf,  but  being 
within  the  bills  of  mortality,  against,  &c.  (a). 


BETTING-HOUSES.     (See  GAMING.) 


BOROUGH.     (See  MUNICIPAL  CORPORATION  ACT,  AND 
BYE-LAWS.) 


BRICKS  AND  TILES. 

Conviction  under  17  Qeo.  3,  c.  42,  for  making  Bricks  of 
improper  Size. 

Did  make  for  sale  ten  thousand  bricks,  which  were  less  than 
eight  inches  and  a  half  long  [or  two  inches  and  a  half  thick,  or 
four  inches  wide],  to  wit,  eight  inches  long  [or  two  inches  thick 
or  three  inches  wide]  only,  contrary,  &c.  (o). 


BRIDGES  (COUNTY)  (c). 


BUILDING  ACT  (METROPOLITAN)  (rf). 
(See  18  4-  19  Viet.  c.  122.) 

(a)  In  a  conviction  (under  11  Geo.  647,  for  fraudulently  obtaining  a  li- 
4  &  1  Will.  4,  c.  64,  and  4  &  5  Will.  cence  under  1 1  Geo.  4  &  1  Will.  4, 
4,  c.  85)  for  keeping  a  beer-house  c.  64;  and  Loclcwood  v.  Attorney- 
open  at  times  prohibited  by  the  order  General,  10  M.  &  W.  46 \,  for  having 
of  justices,  it  is  not  sufficient  to  allege  in  possession  articles  to  be  used  as 
that  it  was  open  "  at  a  time  declared  substitutes  for  malt  and  hops.  See 
to  be  unlawful  by  an  order  of  the  26  &  27  Viet.  c.  33,  and  ante,  "  Ale- 
justices,"  but  it  should  aver  that  the  house,"  and  post,  "  Sunday." 
justices  made  such  an  order,  and  (//)  17  Geo.  3,  c.  42,  ss.  1,  2;  and 
state  the  particular  time  at  which  see  17  Edw.  4,  c.  4. 
the  house  was  so  kept  open;  Newman  (c)  See  Re  Newport  Bridge  Co., 
v.  Lord  Hardwiclce,  8  A.  &  E.  124;  29  L.  J.,  M.  C.  52. 
and  see  Newman  v.  Bendyshe,  10  A.  (d)  See  23  &  24  Viet.  c.  52;  Ex 
&  E.  11;  2  P.  &  D.  340,  S.  C.;  R.  par  te  Overseers  of  Saffron  Hill,  18Jur. 
v.  Charlesworth,  20  L.  J.,  M.  C.  181.  1104;  24  L.  J.,  M.C.56,  S.  C.;R.\. 
See  also  R.  v.  Waghorn,  1  El.  &  Bl.  Combe,  13  Q.  B.  179 ;  R,  v.  Ingham, 
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BUILDING  SOCIETY  (a).     (See  FRIENDLY  SOCIETY.) 


BURIAL. 

(See  16  $  17  Viet.  c.  134(6);  18  £•  19  Viet.  c.  79;  and 
27  4-  28  Viet.  c.  97.) 


BURNING  BY  SERVANTS. 

Conviction  under  14  6reo.  3,  c.  78,*.  84,ybr  negligently  setting 
Fire  to  a  DrcelUng-house. 

Then  being  servant  to  one  C.  D.,  did  through  negligence  [or 
carelessness]  fire  [or  cause  to  be  fired]  a  certain  dweliing-house 
[or  outhouse  or  building]  there  situate,  in  the  occupation  of  the 
said  C.  D.,  her  master,  contrary,  &c.  (c). 


BYE-LAWS  (d). 

Conviction  under  6  #  7  Will.  4,  c.  76,  s.  90,  for  offending 
against  a  Bye-law  of  a  Borough. 

Did  unlawfully  suspend  an  article  of  dress,  to  wit,  a  shirt,  over 
the  causeway  of  a  certain  street  there  called  High-street,  for 
the  purpose  of  then  and  there  drying  the  same,  contrary  to  the 
bye-law  of  and  for  the  said  borough  in  that  behalf  duly  made  at 
a  meeting  of  the  council  of  the  said  borough,  held  on  the 
day  of  ,18,  and  which  said  bye-law  was  at  the  time  of 

the  commission  of  the  said  offence,  and  still  is,  in  force  for  the 
said  borough,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  (e). 

17  Id.  884  ;  21  L.  J.  125,  S.  C.  ;  R.  v.  Hughes  v.  Layton,  33  L.  J.,  M.  C.  89. 
Carruthers,33  L.J.,  M.C.  107  ;  R.  v.  (ft)  R.  v.  JJ.  Manchester,  5  El.  & 
Badger,  6  El.  &  Bl.  137  ;   25  L.  J.,  Bl.  702 ;  25  L.  J.,  M.  C.  45. 
M.  C.  81  ;  North  Kent  Railway  Co.  (c)  6   Anne,    c.   31 ;    U  Geo.  3, 
v.    Badger,   27   Id.   106;    Evelyn  v.  c.    78,   s.    84;    7    &   8   Viet.  c.  84, 
Whichcord,  1  EL,  Bl.  &  LI.  126 ;  27  L.  Sched.  ( A.) 
J.,    M.    C.  211;    Labalmondiere  v.  (d)  See  "  Railway,"  pott. 
Frost,  \  El.  &  El.  527;  28  L.  J.,  M.  (e)  See  6  &  7  Will  4,c.  76,  s.  91, 
C.  155.  and  post,  "  Health  (Public),"  "  Rail- 
fa)  See  R.  v.  Tra/ord,  4  El.  &  Bl.  ways,"  "  Waterman  ;"  under  Local 
122;    24  L.  J.,  M.  C.   20,   S.   C.;  Government  Act,  1858,  see  Young 
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CENSUS. 
(23  8f  24  Viet.  c.  61,  ss.  16—18.) 


CHIMNEY  SWEEPERS. 

Conviction  under  3  fy  4  Fz'ctf.  c.  85,  .9. 2, /or  allowing  a  Person 
under  the  Age  of  Twenty-one  to  ascend,  fa.,  a  Chimney  for 
the  purpose  of  Sweeping  (a). 

Did  compel  [or  knowingly  allow]  one  C.  D.,  then  being  a 
person  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
ten  years,  to  ascend  [or  descend]  a  certain  chimney  in  the  house 
of  one  E.  ¥.,  there  situate,  for  the  purpose  of  then  and  there 
sweeping  [or  cleaning  or  coring]  the  same  [or  extinguishing  fire 
therein],  contrary,  &c. 


CHURCH  RATES. 

(See  53  Geo.  3,  c.  127,  and  1  Burn' s  Justice,  tit.  "  Church  or 
Chapel"} 


CINQUE  PORTS.    (See  18  #  19  Viet.  c.  48,  ss.  3,  4.) 


COAL  MINES. 

(See  18  <fr  19  Viet.  c.  108,  ss.  11— 15 (c);    13  ^  14  Viet, 
c.  100,  s.  7.) 


v.  Edwards,  33  L.  J.,  M.  C.  227 ; 
bye-law  when  divisible.  R.  v.  Lundie, 
31  L.  J.,  M.  C.  157  ;  Bennett  v.  The 
Blackpool  Board  of  Health,  4  H.  &  N. 
127  ;  28  L.  J.,  M.  C.  203  ;  Re.  Fisher- 
men  of  Faversham,  8  T.  R.  352,  quali- 
fying the  rule,  laid  down  in  Com. 
Dig.  tit  "  Bye-law"  (C.  7). 

(a)  See  27  &  28  Viet.  c.  37. 

(b)  See  ante,  pp.  143,  144;  R.  V. 
Bidwell,  17  L.  J.,  M.  C.  99;    R.  v. 
Byron,  Id.    131;    R.  v.  St.  Clements, 
12  A.   &   E.  177  ;  R.  v.  Tlwrogood, 
Id.  183;  R.  v.   Williams,    19    L.  J., 


M.  C.  126;  R.  v.  Nunneley,  E.  B.  & 
E.  852  ;  Pease  v.  Chaytor,  3  B.  &  S. 
620;  32  L.  J.,  M.  C.  121.  Brawl- 
ing  in  church,  23  Viet.  c.  32. 

(c)  Conviction  for  not  giving  no- 
tice to  inspector  under  sect.  9,  Un- 
derbill v.  Longridge,  29  L.  J.,  M.  C. 
65  ;  for  not  ventilating  mine  under 
sect.  4,  Knowles  v.  Dickenson,  2  El. 
&  El.  705;  29  L.  J.,  M.  C.  135; 
limitation  ot  time  for  the  recovery  of 
penalties,  sect.  14,  R.  v.  Mamwarhig, 
El.,  Bl.  &  El.  474;  27  L.  J.,  M. 
C.  278. 


COALS. 

COALS. 

Conviction  under  5  8f  6  Will.  4,  c.  63,  s,  9,  for  selling  Coals 
by  Measure. 

Did  unlawfully  sell  to  one  C.  D.  certain  coals  [or  slack,  culm, 
or  cannel],  to  wit,  one  bushel  of  coals  by  measure  and  not  by 
weight,  contrary,  &c.  (a). 


COINAGE  (6). 
(24  $  25  Viet.  c.  99,  ss.  23,  26,  27,  32,  33  and  41.) 


COMBINATION. 

1.   Conviction  under  6   Geo.  4,  c.  129,  s.  3,  for  forcing  a 
Workman  to  leave  Work,  tyc.  (c). 

Did  by  violence  to  the  person  [or  property]  of  C.  D.,  of,  &c., 
by  then  and  there  [describe  the  violence,  or  by  threats  or 
intimidation],  that  is  to  say,  by  [here  state  the  particulars], 
[or  did  by  molesting  or  obstructing  the  said  C.  D.]  *  force  [or 
endeavour  to  force]  the  said  C.  D.,  who  was  then  and  there 
hired  and  employed  as  a  warehouseman  [journeyman,  manufac- 
turer, workman  or  other  person]  by  one  E.  F.,  in  the  trade 
of  a  ,  [describe  the  trade},  to  depart  from  his  said  hiring 

and  employment,  contrary,  &c. 


2.  Conviction  under  same  Section  for  forcing  a  Master  to 
alter  his  mode  of  Trade. 

Proceed  to  *  in  preceding  form,  force  [or  endeavour  to  force] 
the  said  C.  D.,  who  then  and  there  carried  on  the  trade  and 


(a)  See    "  Weights     and    Mea-  the  penalty  cannot  be  proceeded  for 
sures,"  post;  and  as  to  the  weigh-  without  the  consent  of  the  attorney- 
ing  of  coals  within  twenty-five  miles  general. 

of    London,    see    1    &    2    Will.   4,  (c)  See  R.  v.  Rowlands  and  others, 

c.  Ixxvi ;   1  &  2  Vict.c.  101  ;    8  &  9  17  Q.  B.  671 ;  21   L.  J.,  M.  C.  81, 

Viet.  c.  101  ;   14  &  15  Viet.  c.  146 ;  S.  C. ;    see  also  Hilton  v.  Eckersley, 

and  24  &  25  Viet.  c.  42 ;  see  also  1  Jur.  N.  S.  874 ;    24  L.  J.,  Q.  B. 

Cundell  v.  Dawsvn,  4  C.  B.  376,  and  353  ;  S.  C.  in  error,  6  El.  &  Bl.  47  ; 

Trend  v.  Butterfield,  11  A.  &  E.  838.  2  Jur.,  N.  S.  587  ;    Walsby  v.  Anley, 

(b)  By  24  &  25  Viet.  c.  99,  s.  17,  30  L.  J.,  M.  C.  121 ;  Ex  parte  Per- 
whoever  shall  tender,  utter,  or  put  ham,    2   El.  &    El.   383;    29  L.  J., 
off  any  coin  defaced,   by  stamping  M.  C.  31,  33  ;   O'Neil  v.   Longman, 
thereon  any  names  or  words,  shall  4  B.  &  S.  376  ;   32  L.  J.,  M.  C.  259 ; 
on    conviction    before   two   justices  and  (J'Neil  v.  Kruger,  4  B.  &  S.  389. 
forfeit  a  sum  not  exceeding  40*.,  but 
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business  of  a  ,  to  limit  the  number  of  his  apprentices  to 

two,  contrary,  &c. 


3.  Conviction  under  39   Geo.  3,  c.  79,  ss.  2  and  8,  for  an 
unlawful  Combination  and  Confederacy. 

Did,  contrary  to  an  act  of  parliament  made  and  passed  in  the 
thirty-ninth  year  of  the  reign  of  King  George  the  Third,  inti- 
tuled "  An  Act  for  the  more  effectual  Suppression  of  Societies 
established  for  Seditious  and  Treasonable  Purposes,  and  for 
better  preventing  Treasonable  and  Seditious  Practices,"  become 
a  member  of  a  certain  society  [describing  it],  which  society  is 
an  unlawful  combination  and  confederacy  within  the  intent  and 
meaning  of  the  said  act  (a). 


COMMONS. 

Conviction  under  38  Geo.  3,  c.  65,  s.  1,for  turning  out  Scabbed 
Sheep  on. 

Did  turn  out  [or  keep  or  depasture]  divers,  to  wit,  five  sheep 
and  five  lambs  upon  a  certain  common  [waste  land  or  forest, 
chase,  wood,  moor,  marsh,  heath,  &c.]  there  called  ,  the 

said  several  sheep  and  lainbs  being  then  and  there  infected  with 
a  certain  disorder  called  scab  [or  mange],  contrary,  &c. 


CONSTABLES. 

Conviction  under  5^6  Viet.  c.  109,  s.  13,  of  a  Parochial 
Constable  for  refuting  to  act. 

Then  being  duly  appointed  and  sworn  as  a  constable  for  the 
said  parish  of  ,  by  virtue  of  the  statute  in  that  behalf,  did 

then  and  there  refuse  [or  wilfully  neglect]  to  act  in  the  execution 
of  his  said  office,  to  wit  [describe  the  neglect],  contrary,  &c.  (b). 

(a)  See  2  Viet.  c.  12,  and  Reg.  v.  4,  c.  76;    special  constables,  1  &  2 
Johnson,  8  Q.  B.  102.  Will.  4,  c.  41  ;    constables  on  rivers, 

(b)  See  R.  v.   North  Bierley,  El.  canals,  &c.,  3  &  4  Viet.  c.  50  ;   ui.der 
Bl.  &  El.  519  ;  27  L.  J.,  M.  C.  275  ;  the  Lighting  and  Watching  Act,  3  & 
county  constables,  2  &   3   Viet.  c.  4  Will.  4,  c.  90. 

93  ;  borough  constables,  5  £  6  Will. 
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COPYRIGHT  OF  DESIGNS. 

Conviction  under  6  #7  Viet.  c.  65,  s.  4,  for  selling  an  Article 

as  Registered  when  it  was  not  so. 

Did  unlawfully  sell  to  one  C.  D.  as  a  registered  article  a 
certain  article  of  manufacture,  to  wit,  a  stove,  then  having  the 
word  "  registered"  put  thereon,  the  same  not  being  then  regis- 
tered either  according  to  the  provisions  of  an  act  of  parliament 
passed  in  the  sixth  year  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  to  consolidate  and  amend  the  Laws  relating 
to  the  Copyright  of  Designs  for  ornamenting  Articles  of  Manu- 
facture," or  according  to  the  provisions  of  another  act  of  par- 
liament passed  in  the  seventh  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  amend  the  Laws  relating  to  the 
Copyright  of  Designs,"  or  according  to  the  provisions  of  another 
act  of  parliament  passed  in  the  fourteenth  year  of  the  reign  of 
her  present  Majesty,  intituled  "  An  Act  to  extend  and  amend 
the  Acts  relating  to  the  Copyright  of  Designs,"  as  he  the  said 
A.  B.  at  the  time  when  he  sold  the  same  well  knew,  contrary, 
&c.  (a). 


COUNTY  COURTS. 

Conviction  under  9  $  10  Viet.  c.  95,  *.  114,  for  assaulting  an 
Officer  of. 

Did  unlawfully  assault  C.  D.,  he  being  then  an  officer  [or 
bailiff]  of  the  county  court  of  Gloucestershire,  holden  at 
Gloucester,  under  an  act  passed  in  the  tenth  year  of  the  reign 
of  her  present  Majesty,  intituled  "An  Act  for  the  more  easy 
Recovery  of  Small  Debts  and  Demands  in  England,"  and  being 
then  and  there  in  the  due  execution  of  his  duty  as  such  officer 
[or  bailiff]  as  aforesaid,  contrary,  S^c.^b). 


CRUELTY  TO  ANIMALS. 

1.  Conviction  under  12  %  13  Viet.  c.  92,  s.  2,  for  cruelly 

beating  a  Horse  (c). 
Did  cruelly  beat  a  certain  animal,  to  wit,  a  horse,  by  then  and 

(a)  See  5  &  6  Viet  c.  100,  ss.  7,  (b)  See  Smith  v.  Pritchard,  8  C. 

8,  and  13   &    14  Viet.  c.    104;    R.  B.  565. 

v.   Bessell,  20   L.   J.,    M.   C.    177 ;  (c)  As  to  appeal  see  sect.  25,  and 

Bessell  v.   Wilson,  1   El.  &  Bl.  489 ;  R.  v.  JJ.   ll'aru-icksh.,  6  El.  &   Bl. 

Heywood  v.  Potter,  22  L.  J.,  a  B.  837;  25  L.  J.,  M.  C.   119.     A  ge- 

133.  neral  form  of  conviction  is  given  in 

p-  QQ 
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there   violently  beating  the  same  about  the  head  with  a  large 
stick,  contrary,  &c. 

2.  Under  Section  5  of  same  Statute,  for  not  feeding  Cattle 
impounded. 

Impound  a  certain  animal,  to  wit,  a  horse,  in  the  common 
pound  there,  and  on  that  day  did  neglect  to  provide  and  supply 
the  said  horse  with  a  sufficient  quantity  of  fit  and  wholesome 
food  and  water,  contrary,  &c. 


CUSTOMS  (a). 

The  stat.  8  &  9  Viet.  c.  84,  repealed  the  laws  relating  to  the 
Customs  passed  up  to  that  period,  and  several  acts  were  then 
passed  for  the  consolidation  and  regulation  of  this  branch  of  the 
law.     (See   8  &  9  Viet.  cc.  85  —  93.)     These,   however,  have 
since  been  further  consolidated  by  that  which  now  forms  the 
governing  statute  upon  the  subject.     (16  &  17  Viet.  c.  107.) 
The  7th  division  (sects.  109 — 261)  relates  to  smuggling. 
The  9th  (sects.  263 — 268),  to  legal  proceedings  generally. 
Penalties  and  forfeitures  may  be  recovered  or  enforced 
by  information,  in  the  name  of  some  officer  of  customs 
or  excise,  before  one  or  more  justices  of  the  peace, 
and  if  they  do  not  exceed  100A,  they  must  be  so  en- 
forced   or  by  proceedings  in  a  county  court,  unless 
the  commissioners  of  customs  think  that  they  ought  to 
be  enforced  in  a  superior  court  or  the  defendant  desires 
to  have  the  case  tried  in  a  superior  court.   (Sects.  263, 
264.) 

Sects.  269 — 282  relate  to  proceedings  before  justices. 
The  following  is  a  brief  abstract  of  the  most  material  sections 
under  this  division  : — 

Informations,  convictions,  &c.,  to  be  in  form  in  schedules. 

(Sect.  269.)  (b) 

Justices  may  summon  offender.  Summons  may  be 
served  personally,  or  by  leaving  it  at  last  known  place 
of  abode,  or  on  board  any  ship  to  which  defendant 

sect.  23  of  12  &  13  Viet.  c.  92,  but  or  used  for  the  purpose,  Morley  v. 

it  is  not  so  good  a  form  as  that  given  Greenhalgli,  3  B.  &  S.  374  ;  32  L.  J., 

in  Jervis'  Act.     See  17  &  18  Viet.  M.  C.  93  ;   Clarke  v.  Hague,  2  El.  & 

c.  60,  and  23  Viet.  c.  22.     A  cock  is  El.  281  ;  S.  C.,  29  L.  J.,  M.  C.  105. 
an"  animal"  within  the  meaning  of          (a)  As  to  the  offence  of  cutting 

ss.  2  and  29  of  12  &  13  Viet.  c.  92 ;  adrift  boats  belonging  to  the  cus. 

Bridge  v.  Parsuns,  3  B.  &  S.  282  ;  toms,  see  19  &  20  Viet.  c.  75,  s.  3. 
32  L.  J.,  M.  C.  95 ;   but  it  is  no  of-  (b)  Numerous  forms  will  be  found 

fence  under   sect.  3   to  assist  at   a  in  the  schedules, 
cockfight,  unless  it  be  in  a  place  kept 
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may  belong,  or   may  have   lately  belonged.      (Sect. 

270,  ante,  p.  86.) 
Justices  may  condemn  goods  liable  to  forfeiture.     (Sect. 

273.) 

Justices  may  summon  witnesses.     (Sect.  274.) 
Offences  on   the   waters,   &c,,  and  jurisdiction.      (Sect. 

275,  ante,  p.  29.) 
Justices   of  adjoining  county  may  act  when  required. 

(Sect.  276,  ante,  p.  23.) 
Justices  of  counties  to  have  concurrent  jurisdiction   in 

cities,  boroughs,  &c.,  situate  in  their  counties.     (Sect. 

277.) 
Justice  may  commit  in  default  of  payment  of  penalty 

until  paid.     (Sect.  278.) 
Officers  of  customs  may  execute  warrants  of  commitment. 

(Sect.  279.) 

Justices  may  mitigate  penalties  in  certain  cases  to  one- 
fourth.     (Sect.  280.) 
Persons  detained  and  convicted,  to  be  committed  to  gaol 

for  nonpayment,  without  mitigation,  or  to  hard  labour, 

where  required  by  the  act.     (Sect.  281.) 
Penalties  and  forfeitures   to  be  paid   to  commissioner. 

(Sect.  282.) 
Any  person  committed  in  default  of  payment  of  a  penalty 

less  than  100J.,  to  be  discharged  in  six  months.  (Sect. 

283.) 
Justices  may  imprison  in  default  of  payment  of  penalty, 

and  if  party  has  been  previously  convicted,  may  sen- 
tence to  hard  labour.     (Sect.  284.) 
Justices  may  commit  to  nearest  house  of  correction,  if 

none  in  their  jurisdiction.     (Sect.  285.) 
Justices  may  commute  hard  labour,  where  offender  is  a 

female,  &c.     (Sect.  286.) 
If  prisoner  be  found  to  have  been  previously  convicted, 

imprisonment  may  be  extended.     (Sect.  287.) 
Married  women  may  be  committed.     (Sect.  288.) 
W  rits  of  certiorari  and  habeas  corpus  not  to  issue,  except 

on  affidavit.     (Sect.  290.) 
No  writ  of  habeas  without  notice  to  solicitor  of  customs. 

(Sect.  291.) 

Then   followed  "The  Supplemental   Customs  Consolidation 
Act,  1855."     (18  &  19  Viet.  c.  90.) 

Sects.  25—27  relate  to  forfeiture  of  vessels  found  witnin 

certain  places,  having  contraband  goods  on  board. 
Sect.  28  subjects  persons  on  board  vessels  within  ports  of 

United  Kingdom  with  contraband  articles  to  penalty  of 

100/.  and  detention. 

Sect.  29.  Notice  of  seizure  of  goods  under  sect.  226  of 
QQ2 
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"Customs  Consolidation  Act,  1853,"  not  required 
when  seizure  made  on  person,  or  in  presence  of  of- 
fender. 

Sect.  30.  A  justice  may  detain,  or  admit  to  bail,  a  person 
charged  with  offence  against  the  customs  laws. 

Sect.  31.  Costs,  as  well  as  penalty,  to  be  stated  in  con- 
viction. 

Sect.  35.  Condemnation  of  goods  by  any  justice,  as  for- 
feited under  customs  laws,  may  be  proved  by  produc- 
tion of  such  condemnation,  purporting  to  be  signed  by 
justice,  or  an  examined  copy  of  the  record  of  such 
condemnation,  certified  by  clerk  to  such  justices. 

Sect.  3P>.  Sect.  2  of  14  &  15  Viet.  c.  99,  not  to  extend  to 
revenue  cases,  ante,  p.  109. 

Sect.  38.  Penalty  on  making  false  declarations,  signing 
false  documents,  untruly  answering  questions,  and 
certifying  false  documents  (a). 


DEAD  BODIES. 

Conviction  under  48  Geo.  3,  c.  75,  ss.  3  and  4,  for  not  giving 

Notice  to  Churchwardens  of  finding. 

Did  find  a  certain  dead  human  body,  cast  on  shore  from  the 
sea,  in  the  parish  of  aforesaid  [or  in  aforesaid,  the 

same  being  an  extra-parochial  place],  and  did  not  within  six 
hours  after  he  so  found  the  same  as  aforesaid  give  notice  thereof 
to  any  of  the  churchwardens  or  overseers  of  the  poor  of  the  said 
parish  [or  to  the  constable  or  head  borough  of  the  said  extra- 
parochial  place],  or  cause  such  notice  to  be  left  at  the  last  or 
usual  place  of  abode  of  any  of  them,  contrary,  &c.  (6). 

(a)  11  &  12  Viet.  c.  43,  does  not  in  informations  for  offences  against 

extend  to  acts  relating  to  the  cus-  the  revenue,  it  has  been  said  that 

toms,  ante,  pp.  60,  61,  n.  (m),  579,  the   Court  of    Exchequer  has  esta- 

n.   (a);    and    the   Small    Penalties  blished  these  distinctions :    1.  That 

Act,  28  &  29  Viet.  c.  127,  does  not  where  the  goods  are  found  in  the 

apply  to    any  penalty  imposed    by  house  of  the  party,  knowledge  shall 

any    act    relating    to    the    Inland  be  presumed ;  2.  That  if  they  are 

Revenue,  s.  7,  ante,  p.   544.     See  found  in  his  grounds,  some  direct 

Index,  tit.  "Customs,"  "Smuggling."  evidence  of  his  knowledge  must  be 

Anorderof  the  commissioners  of  cus-  given;    and   3.    That   if    they   are 

toms  may  be  signed  by  such  numberof  found  in  an  outhouse  belonging  to 

the  commissioners  as  are  authorized  him.  the  presumption  shall  notarise, 

by  patent  to  act  for  the  whole  body  ;  unless  it  is  shown  that  he  himself 

Ex  parte  White,  1  D.  it  11.  151.     In  kept  the  key.     Diet,  in  arg.  Rex  v. 

cases  of  forfeiture,  the  owners  and  Abbott,    Doug.   553.      But  see   Ex 

masters  of  ships  are  liable   for  the  parte  Ransley,  3  D.  &  R.  572  ;  and 

acts  of  the  crew  ;  Mitchell  v.  Torup,  ante,  p.  72. 

Parker,   227;   see  Attorney-General  (b)  See  sect.  7,  as  to  the  church  - 

v.  Robson,  5   Exch.  791'  ;  and  ante,  wardens    not   removing   or  burying 

p.  72,  n.  (q).    Upon  the  construction  the  body.     See  also  18  &  19  Viet, 

of  the  word  "knowingly,"  occurring  c.  79,  as  to  burial  of  the  dead. 
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DEER-STEALING. 

[By  the  Criminal  Law  Consolidation  Statute  (24  &  25  Viet.  c.  96),  who- 
ever shall  unlawfully  and  wilfully  course,  hunt,  snare  or  carry  away,  or  kill 
or  wound,  or  attempt  to  kill  or  wound,  any  deer  in  the  uninclosed  part  of 
any  forest,  chase  or  purlieu  shall  forfeit  such  sum  not  exceeding  50J.  as  to  a 
justice  of  the  peace  shall  seem  meet  (sect.  12,  which  see  also  as  to  second 
offence).  If  the  land  be  inclosed  it  is  felony  (sect.  13). 

If  any  deer  or  the  head,  skin  or  other  part  thereof,  or  any  snare  or  engine 
for  the  taking  of  deer,  be  found  in  the  possession  of  any  person  or  on  his 
premises  with  his  knowledge,  and  such  person  being  taken  or  summoned 
before  a  justice  of  the  peace  shall  not  satisfy  him  that  he  came  lawfully  by 
such  deer  or  part  thereof,  or  had  lawful  occasion  for  such  snare  or  engine 
and  did  not  keep  the  same  for  any  unlawful  purpose,  he  shall  forfeit  a  sum 
not  exceeding  20/. ;  and  if  such  person  is  not  liable  to  conviction,  then  for 
the  discovery  of  the  party  who  actually  killed  or  stole  such  deer,  the  justice, 
at  his  discretion,  as  the  evidence  given  and  the  circumstances  of  the  case 
shall  require,  may  summon  before  him  every  person  through  whose  hands 
such  deer  or  part  thereof  shall  appear  to  have  passed,  and  if  the  person  from 
whom  the  same  shall  have  been  first  received  or  who  shall  have  had  posses- 
sion thereof  shall  not  satisfy  the  justice  that  he  came  lawfully  by  the  same, 
he  shall  be  liable  to  the  said  penalty  (sect.  14).  Whoever  shall  unlawfully 
and  wilfully  set  or  use  any  snare  or  engine  for  the  purpose  of  taking  or 
killing  deer  in  any  part  of  a  forest,  chase  or  purlieu  (inclosed  or  not),  &c.. 
shall  forfeit  such  sum  not  exceeding  20/.  as  to  a  justice  shall  seem  meet 
(sect.  15).  Right  of  deer- keepers  and  their  assistants  to  seize  the  guns,  &c., 
of  offenders  (sect  17).  See  Index,  tit.  "  Deer,"  and  R.  v.  King,  1  D.  &  L. 
721 ;  13  L.  J.,  M.  C.  43.] 


DESERTION  AND  INCITING  TO  DESERT. 

(See  MILITARY  LAW.) 


DISEASES,  PREVENTION  OF.     (See  NUISANCE.) 
DISORDERLY  HOUSE  (a).     (See  GAMING.) 


DISSENTERS. 

Commitment  under  52  Geo.  3,  c.  155,  s.  12,/or  Disturbing  a 

Congregation  of  Dissenters  during  Divine  Service  (b). 
Whereas  proof  upon  oath  was,  on,  &c.,  made  and  given  before 
me,  J.  P.,  &c.,  by  C.  D.  and  E.  F.,  two  credible  witnesses  in 
that  behalf,  that  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  did  wilfully  and 

(a)  See  Greig  v.  Bendeno,  El.,  Bl.  quarter  sessions.  See  also  18  &  19 

&  El.  133  ;  27  L.  J.,  M.  C.  294.  Viet.  c.  81,  "To  amend  the  Law 

(6)  See  R.  v.  Hall,  1  T.  R.  320.  concerning  the  Certifying  and  Re- 

By  sect.  12  the  offender  may  be  gistering  of  Places  of  religious  Wor- 

committed,  for  default  of  sureties,  to  ship  in  England,"  which  repeals  the 

take  his  trial  at  the  next  general  or  15  &  16  Viet.  c.  36. 
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of  purpose  maliciously  and  contemptuously  come  into  a  certain 
congregation  of  prptestant  dissenters,  then  and  there  assembled 
for  religious  worship,  in  a  certain  meeting-house  there  situate, 
then  and  long  before  certified,  registered  and  recorded,  accord- 
ing to  the  direction  of  the  statute  in  that  case  made  and  pro- 
vided, and  did  then  and  there  wilfully  and  of  purpose  mali- 
ciously and  contemptuously  disquiet  and  disturb  the  said 
congregation,  the  doors  of  the  said  meeting-house  where  the 
said  congregation  were  assembled  not  being  then  locked,  barred 
or  bolted  ;  and  whereas  the  said  A.  B.  having  this  day  appeared 
before  me  the  said  justice,  and  having  been  required  by  me  to 
find  two  sufficient  sureties,  to  be  bound  by  recognizance  in  the 
penal  sum  of  501.  to  answer  for  the  said  offence,  hath  refused 
and  neglected,  and  still  refuses  and  neglects,  to  find  such  sure- 
ties, I  do  hereby,  &c. 


DISTRESS.     (See  LANDLORD  AND  TENANT.) 

DOCKYARDS  (PROTECTION  OF.) 

(54  Geo.  3,  c.  159;  26  #  27  Viet.  c.  30,  and  28  &  29  Viet. 
c.  125.) 


DOG. 

1.  Conviction  under  24  &  25  Viet.  c.  96,  s.  19,  for  Stealing  a 

Dog  (a). 

Did  unlawfully  steal,  take  and  carry  away  a  certain  dog,  to 
wit,  a  spaniel  of  the  value  of  two  pounds,  the  property  of  C.  D., 
contrary,  &c.  (6). 

(a)  Thestat.  12&13  Vict.c.92,re-  not  the  owner  and  that  the  dog  was 

lates  to  cruelty  to  dogs;  and  statutes  on  the  premises  without  his  sanc- 

2  &  3  Viet.  c.  47,  and  17  &  18  Viet.  tion    or    knowledge.      Where    the 

c.  60,  s.  2,  to  using  dogs  for  purposes  amount  of  damages  claimed  does  not 

of  draught.    By  28  &  29  Viet.  c.  60,  exceed  51.  it  is  to  be  recovered  in  a 

the  owner  of  any  dog  shall  be  liable  summary  way  under  11  &  12  Viet 

in  damages  for  injury  done  by  him  c.  43. 

to  cattle  or  sheep,  and  it  is  not  ne-  (6)  The  defendant  may  be  impri- 

cessary   to    show   a    previous    mis-  soned  or  adjudged  to  forfeit  and  pay 

chievous  propensity  in  the  dog,  or  the  sum  of  20J.  over  and  above  the 

the  owner's    knowledge   thereof,  or  value  of  the   dog.     The  conviction 

that  the  injury  was  attributable  to  must  be  by  two  justices  (ante,  p.  33). 

neglect  on   the  part  of  the  owner.  The  19th  section  imposes  a  like  pe- 

Theoccupier(or  if  several  occupiers,  cuniary  penalty  for  having  posses- 

the  occupier  of  that   part)   of  the  sion  of  stolen  clogs  or  their  skins ; 

premises  where  the  dog  was  kept,  the  20th  section  relates  to  receiving 

is  to   be  deemed  the  owner  of  the  money  for  the  restoration  of  stolen 

dog  unless  he  can  prove  that  he  was  dogs. 


DRUNKENNESS. 
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2.  Conviction  of  a  Person  under  Section  19,  for  being  found 
in  the  Possession  of  a  stolen  Dog. 

A  certain  dog,  the  property  of  C.  D.,  of,  &c.,  by  a  certain 
ill-disposed  person  unknown,  then  lately  before  unlawfully 
stolen,  taken  and  carried  away,  was  then  and  there  found  in  the 
dwelling-house  and  premises  of  the  said  A.  B.,  there  situate,  by 
virtue  of  a  certain  search-warrant  theretofore  in  that  behalf  duly 
granted,  he,  the  said  A.  B.,  then  well  knowing  the  said  dog 
to  have  been  unlawfully  stolen,  taken  and  carried  away,  con- 
trary, &c. 


DRUNKENNESS. 

Conviction  under  21  Jac.  1,  c.  7,  for  Drunkenness. 

For  that  A.  B.,  of,  &c.,  on  ,  at  ,  was  drunk, 

contrary,  &c.  («). 


EXCISE. 

The  collection  and  management  of  the  duties  of  excise  are 
now  regulated  by  the  7  &  8  Geo.  4,  c.  53  ;  4  &  5  Will.  4,  c.  51  ; 
4  Viet.  c.  20  ;  10  &  11  Viet.  c.  41  ;  11  &  12  Viet.  c.  121  ;  12  & 
13  Viet.  c.  40;  13  &  14  Viet.  c.  167  ;  15  &  16  Viet.  c.  61  ; 
18  &  19  Viet.  c.  94  (Amendment  Act);  Id.  c.  78;  26  Viet. 
c.  7,  s.  13,  and  26  &  27  Viet.  c.  33.  The  procedure  and  practice 
in  crown  suits  in  the  Exchequer  are  materially  altered  and 
amended  by  28  &  29  Viet.  c.  104. 

[Proceedings  under  the  sections  of  the  excise  laws  which  relate  to  the 
revenue  of  excise  are  excepted  from  the  operation  of  11  &  12  Viet, 
c.  43(6).] 


(a)  The  adjudication  should  state 
that,  in  default  of  distress,  the  de- 
fendant "  shall  be  set  in  the  stocks 
of  the  said  parish  of  ,  there  to 
remain  for  six  hours."   See  1  Burn's 
Justice,   tit    "Ale-house,"    p.    136 
(29th  ed.). 

(b)  Sect.  35  ;  see  ante,  pp.  60,  61, 
n.  (TH),  579,  n.  (a),  596,  n.  (a);  and 
Index,  tit.  "Excise."   By  the  stat.  12 
Viet.  c.  1,  s.  1,  the  commissioners  of 
excise  and  of  stamps  and  taxes  were 
made  one  consolidated  board  of  com- 
missioners, called    "The    Commis- 
sioners of  Inland  Revenue ; "  and  see 
interpretation  clause,  sect  17.  Sect.5 
relates  to  thechief  office  of  inland  re- 
venue. The  term  "Commissioners  of 


Inland  Revenue"  is  substituted  for 
the  term  "  Commissioners  of  Excise." 
By  23  &  24  Viet.  c.  113,  s.  39,  per- 
sons taken  before  a  justice  charged 
with  an  offence  against  the  laws  of 
the  inland  revenue,  may  be  re- 
manded or  admitted  to  bail.  By  2ti 
8r  27  Viet.  c.  33,  s.  23,  commis- 
sioners of  taxes  for  any  division  of 
a  county  may  hold  their  meetings 
in  an  adjoining  city  or  other  place 
of  exclusive  jurisdiction.  The  pro- 
visions of  12  &  13  Viet.  c.  45,  as  to 
notice  of  appeal,  do  not  apply  to 
proceedings  under  the  excise  laws 
(see  sects.  1,  2).  The  costs  of  an 
excise  appeal  are  not  payable  by  the 
crown;  R.  \.  Beadle,  7  El.  &  Bl. 
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FACTORIES  (a). 
FERRY.     (See  WATERMAN.) 


FIREWORKS. 

Conviction  under  23  fy  24  Viet.  c.  139,  s.  8,  for  selling  Fire- 
works without  Licence. 

Did  sell  [or  offer  or  expose  to  sale]  unto  one  E.  F.,  certain 
fireworks,  to  wit,  ten  squibs,  without  being  licensed  so  to  do, 
contrary,  &c.  (&). 

FISH  AND  FISHERIES. 

1.  Conviction  under  24  $  25  Viet.  c.  96,  s.  24,  for  taking  or 
destroying  Fish  in  Water,  which  is  private  Property,  but 
not  running  through  or  being  in  any  Land  adjoining  or  be- 
longing to  the  Dwelling-house  of  any  Person  being  the 
Owner  of  such  Water,  or  having  a  Right  of  Fishery 
therein  (c). 

For  that  the  said  A.B.,  on  Sec.,  at  &c.,  in  a  certain  pond  of  water 
there  situate,  being  the  private  property  of  C.  D.,  [or  wherein 

492;  26  L.  J.,  M.  C.  111.     All  pro-  tions    and   warrants.      Proceedings 

ceedings  for  the  recovery  of  penal-  under  the   statutes  relating  to  the 

ties  and  forfeitures,  under  the  laws  labour  of  young  persons  in  factories 

relating   either  to   the   customs    or  are  excepted  from  11  &  12  Viet.  c. 

inland  revenue,   are  instituted  and  43  ;  see  sect.  35,  and  ante,  p.  60.    As 

conducted  by  the  officers  of  those  to  offences  under  these  statutes,  see 

respective  boards,   under   the   con-  Ryder  v.  Mills,  3  Exch.  853  ;  Coe  v. 

trol  and  direction  of    the    commis-  Platt,  6  Exch.  752;  Caswell  v.  Worth, 

sioners,  who  supply  their  own  forms  5  El.  &  Bl.  849  ;  25  L.  J.,  Q.  B.  121 ; 

of  informations,  summonses,  convic-  2  Jur.,  N.  S.  116  ;  Doel  v.  Sheppard, 

tions  and  warrants;    for  which  they  5  El.  &  Bl.  856;  25  L.  J.,  Q.  B. 

are,  of  course,  responsible.     It  has  124;  2  Jur.,  N.  S.  118;  Hardcastle 

not  been  thought  necessary,  there-  v.  Jones,  3  B.  &  S.  153  ;  32  L.  J., 

fore,  to  insert  any  precedents  under  M.  C.  49;  Taylor  v.Hickes,  12  C.  B., 

the  head  of  excise  ;  especially  as  the  N.   S.    152;    31    L.  J.,   C.  P.   242; 

officers  will  not  permit  an  informa-  Hoyle  v.  Oram,  12  C.  B.,  N.  S.  124; 

tion  to  be  laid,  or  a  conviction  to  be  31  L.  J..C.P.  213  ;  Haydon  v.  Taylor, 

drawn    up,    except    in    their    own  4  B.  &  S.  519  ;  33  L.  J.,  M.  C.  30; 

forms.   Several  precedents,  however,  Coles  \.  Dickenson,  Id.  235.     By  7  & 

will  he  found  in  2  Burn's  Jus.,  tit.  8  Viet.  c.  15,  s.  45,  the  conviction 

"Excise    and   Customs,"    p.    1013  must  be  before  two  justices,  but  war- 

(29th  edit)  rants  thereon  may  be  issued  by  one. 

(a)  See  7  Viet.  c.  15;  8  &  9  Viet.  (b)  See  also  25  &  26  Viet.  c.  98, 

c.  29,  and  schedule;   10  &  11  Viet.  and  Bliss  \.Lilley,  32  L.  J.,  M.C.  3. 

c.   29;    13    &    14  Viet.   c.   54;    16  (c)  The  stat.  26  &  27  Viet.  c.  10, 

&  17  Viet.  c.  104;  20  Viet.  c.  38  ;  prohibits  the  exportation  of  salmon 

23  &  24  Viet.  c.  78;  26  &  27  Viet.  at  certain  times  ;  and  see  28  &  29 

c.  33  ;  and  27  &  28  Viet.  c.48.  The  Viet.  c.  121,  s.  65. 
schedules  contain  forms  of  convic- 
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C.  D.  then  had  a  private  right  of  fishery,]  six  fish  called  carp, 
of  the  value  of  3s.,  then  and  there  unlawfully  and  wilfully,  and 
against  the  consent  of  the  said  C.  D.,  did  take  and  destroy 
[take  or  destroy,  or  attempt  to  take  or  destroy]  (otherwise  than 
by  angling  between  the  beginning  of  the  last  hour  before  sunrise, 
and  the  expiration  of  the  first  hour  after  sunset,)  (a)  against  the 
form  of  the  statute  in  that  case  made  and  provided :  I,  the  said 
J.  N.,  do  therefore  adjudge  the  said  A.  B.,  for  his  said  offence, 
to  forfeit  and  pay  the  sum  of  pounds  [not  exceeding  Jive 

pounds^  over  and  above  the  value  of  the  said  carp  so  taken  and 
destroyed,  and  the  further  sum  of  3*.  being  the  value  of  the 
carp,  and  also  to  pay  the  sum  of  shillings  for  costs,  and  in 

default  of  immediate  payment  of  the  said  sums  to  be  imprisoned 
in  the  house  of  correction  at  ,  in  the  county  aforesaid  and 

there  kept  to  hard  labour  for  the  space  of  (6),  unless  the 

said  sums  shall  be  sooner  paid.  And  I  direct  that  the  said  sura  of 
£  shall  be  paid  and  applied  according  to  law  (c  >,  and  that 

the  said  sum  of  3s.  shall  be  paid  to  the  said  C.  D.  (d).  And  I 
order  that  the  said  sum  of  shillings  for  costs  shall  be  paid 

to  the  said  C.  D. 

[If  the  boundary  of  any  parish,  township  or  vill  shall  happen  to  be  in  or 
by  the  side  of  such  water,  it  is  sufficient  to  prove  that  the  offence  was  com- 
mitted in  the  parish  named  in  the  information,  or  any  parish  adjoining 
thereto;  when  the  river  runs  between  two  counties,  or  the  fish  are  taken 
in  the  sea  between  high  and  low-water  mark,  there  being  an  exclusive  right 
of  fishing  there  in  another  person,  see  ante,  p.  28.  Appeal, sect.  110.  No 
certiorari,  sect.  111.] 

2.  Conviction  under  the  same  Section,  for  taking  or  destroying 
Fuht  by  Angling  between  the  beginning  of  the  last  hour  be- 
fore sunrise,  and  the  expiration  of  the  first  hour  after  sunset, 
in  \Vater  running  through  or  being  in  Land  adjoining  or 
belonging  to  the  Dwelling-house  of  the  Owner,  or  the  Person 
having  a  Right  of  Fishery  therein  (e}. 

For  that  the  said  A.  B.,  on  &c.,  between  the  beginning  of  the 
last  hour  before  sunrise,  and  the  expiration  of  the  first  hour 
after  sunset,  that  is  to  say,  about  the  hour  of  eight  o'clock  in  the 
forenoon  of  the  same  day,  at  &c.,  in  a  certain  stream  of  water 
then  and  there  running  through  a  certain  close  adjoining  the 
dwelling-house  of  C.  D.,  of  the  parish  aforesaid,  in  which  said 

(a)  If  the  offence  consisted  in  part  of  the  sum  could  be  awarded 

angling  between  these  hours  in  such  to  him;  but  now,  by  18  &  19  Viet 

water,  the  penalty  is  not  to  exceed  c.  126,  s.  22,  the  sum  maybe  awarded 

21.  (same  section ).  to  a  party  who  has  been  examined  as 

(6)  See  sect.  107.  a  witness. 

(c)  See  sect.  106.  (e)  See  Hudson  v.  M'Rae,  4  B.  & 

(d)  If  the  complainant  had  been  S.  585 ;  33  L.  J.,  M.  C.  65. 
examined  in  proof  of  the  offence,  no 
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stream  of  water  he  the  said  C.  D.  had  then  and  there  a  right  of 
fishery,  six  fish  called  trout,  of  the  value  of  2s.,  did  then  and 
there,  by  angling,  unlawfully  and  wilfully,  and  against  the  con- 
sent of  the  said  C.  D.,  take  and  kill  [take  or  destroy,  or  attempt 
to  take  or  destroy,]  against  the  form  of  the  statute  in  that  case 
made  and  provided:  I,  the  said  J.  N.,  do  therefore  adjudge  the 
said  A.  B.,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of 
£  ,  [not  exceeding  51.]  &c. 

[If  the  fish  are  taken  (as  in  this  case)  in  any  water  which  runs  through 
or  is  in  land  adjoining  or  belonging  to  the  dwelling-house  of  the  owner,  or 
person  having  a  right  of  fishery  therein,  the  penalty  is  not  exceeding  5/. 
(sect.  24). 

By  sect.  25,  the  tackle  of  persons  fishing  may  he  seized,  after  demand 
and  refusal  to  deliver  it  up,  by  the  owner  of  the  ground,  water  or  fishery, 
where  the  offender  shall  be  so  found  fishing,  or  by  his  servants,  or  any  pej1- 
sons  authorized  by  him  ;  but  in  case  it  is  so  delivered  up,  or  taken  from  the 
offender  (unlawfully  angling  between  the  beginning  of  the  last  hour  before 
sunrise  and  the  expiration  of  the  first  hour  after  sunset),  he  cannot  be  con- 
victed in  either  of  the  pecuniary  penalties  above  mentioned  (a). 


3.   Conviction  under  24  ^  25  Viet.  c.  109,  s.  14,  for  taking 
unseasonable  Salmon  (b). 

Did    unlawfully  and  wilfully  take    certain   unclean  and   un- 
seasonable   salmon,    to   wit,    three    unclean    and    unseasonable 


(a)  See  same  section;  also  Hughes 
\.  Buchland,  15  M.  &  W.  346. 

(b)  This  act  (continued  by  28  & 
29  Viet.  c.  119,  and  amended  by  28 
&  29  Viet.  c.  1 21 )  was  passed  in  1 861 , 
for    the   purpose    of  increasing  the 
supply  of  salmon,  and  contains  very 
important  provisions  for  that  end. 
It  prohibits  the  taking  of  unseason- 
able fish  or  the  young  of  salmon,  the 
destruction  of  salmon  by  spears,  &c., 
and  provides  for  the  free  passage  of 
salmon  in  rivers  for  the  deposit  of 
their  spawn.     By  sect.  35,  penalties 
may  be  recovered  within  six  months 
before  two  justices,  as  directed  by 
11   &  12  Viet.  c.  43,  and  a  portion, 
not  exceeding  one-half  of  the  pe- 
nalty, shall  be  paid  to  the  person  on 
whose  complaint  it  is  recovered.     If 
the  offence  is  committed  in  waters 
forming  the  boundary  between  two 
counties,   districts    of    quarter  ses- 
sions or  petty  sessions,  it  may  be 
prosecuted    before    any    justice    in 
either  of  such   counties  or  districts 
(sect.  36).     If  committed  on  the  sea- 


coast  or  at  sea,  beyond  the  ordinary 
jurisdiction  of  any  justice,  it  shall 
be  deemed  to  have  been  committed 
within  the  body  of  any  county  abut- 
ting on  such  sea-coast,  or  adjoining 
such  sea  (s.  37).  See  ante,  p.  28. 
The  10th  section  fixes  the  size  of 
the  mesh  of  nets  used  for  taking 
salmon,  see  Thomas  v.  Evans,  El. 
Bl.  &  El.  171  ;  27  L.  J.,  M.  C. 
172.  What  is  a  fixed  engine,  under 
section  11  ;  Thomas  v.  Jones,  34 
L.  J.,  M.  C.  45  ;  see  28  &  29  Viet. 
c.  121,  ss.  39 — 45.  Destruction 
of,  Williams  v.  Blacfftvall,  2  H.  & 
C.  33  :  32  L.  J.,  Exch.  174.  Catch- 
ing salmon  within  fifty  yards  below 
a  dam  not  having  a  fish  pass  at- 
tached thereto,  contrary  to  sect.  12  ; 
Moulton  v.  Wilby,  2  H.  &  C.  25  ; 
32  L.  J.,  M.  C.  164.  Neglect  by  oc- 
cupier of  a  mill  and  fishing  mill 
dam  to  remove  obstructions  to  the 
passage  of  salmon  during  the  close 
season,  contrary  to  sect.  20 ;  Hodg- 
son v.  Little,  16  C.  B.,  N.  S.  198; 
32  L.  J.,  M.  C.  220.  Claim  of  right ; 
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salmon,  then  and  there  being  in  a  certain  river  there  situate  [or 
there  running  between]  [or  forming]  the  boundary  of  the  said 
[county]  of  C.,  and  the  adjoining  [county]  of  S.,  the  said  fish 
not  being  accidentally  taken  or  taken  for  artificial  propagation 
or  other  scientific  purpose  (a),  contrary,  &c. 


FRIENDLY  SOCIETIES. 

(See  18  &  19  Viet.  c.  63  (6) ;  23  #  24  Viet.  c.  58 ;  and  25 
26  Viet.  c.  87.) 


GAME. 

1.  General  Form  of  an  Information  for  killing  Game  rvithout 
a  Certificate,  under  1  %  2  Will.  4,  c.  32,  s.  23  (c). 

\  Be  it   remembered,   that  on  &c.,    at  &rc.,  A.  B., 

to  wit.       $     of  ,  in  the  said  county,  labourer,  personally 

came  before  me,  J.  N.,  esq.,  one  of  her  majesty's  justices  of 


Hudson  v.  M'Rae,  4  B.  &  S.  585 ; 
33  L.  J.,  M.  C.  65;  R.  v.  Stimpson, 
4  B.  &  S.  307.  By  "  The  Salmon 
Fishery  Act,  1865"  (28  &  29  Viet, 
c.  121),  the  act  of  1861  is  amended 
in  respect  of  the  appointment  and 
proceedings  of  conservators  for  the 
preservation  of  salmon  (sects.  4 — 
32 ),  the  issue  of  licences  for  the 
taking  of  salmon  (sects.  33 — 38), 
and  the  provisions  relating  to  fixed 
engines  (sects.  39  —45,  49)  ;  special 
commissioners  under  the  act  may  be 
appointed,  their  powers  and  duties 
are  defined,  and  an  appeal  is  given 
from  their  proceedings  (sects.  46 — 
55);  power  is  given  to  justices  to 
inflict  imprisonment  with  hard  la- 
bour instead  of  a  penalty  on  a  third 
conviction  in  certain  cases  (sect. 
56),  and  the  penalty  for  a  second 
offence  and  third  offence  in  other 
cases  is  declared  (sect.  57);  for- 
feiture is  added  to  the  penalty  under 
sect.  17  of  the  act  of  1861  (sect.  58)  ; 
the  consent  in  writing  of  the  board 
of  conservators  (where  one  is  esta- 
blished) is  required,  for  having-  sal- 
mon roe,  &c.,  for  artificial  propaga- 
tion or  other  scientific  purposes 
(sect.  60) ;  justices  are  competent 
to  convict,  although  they  may  be 
conservators  or  subscribers  to  a  so- 
ciety for  the  protection  of  salmon  or 
trout,  but  they  may  not  hear  cases 
in  respect  of  offences  committed  on 


their  own  land  (sect.  61,  and  see  R. 
v.  Allen.  33  L.  J.,  M.  C.  98);  when 
any  penalty  is  recovered  on  com- 
plaint of  board  of  conservators  or 
person  authorized  by  them,  the  pe- 
nalty and  proceeds  of  forfeiture 
(unless  the  justices  for  special  rea- 
sons decide  otherwise)  shall  be  di- 
rected to  be  "  paid  to  the  board,  to 
be  applied  by  them  for  the  purposes 
of  the  Salmon  Fishery  Acts,  1861, 
1865"  (sect  62);  the  prohibition 
against  fishing  with  lights,  spears, 
&c.,  and  using  roe  as  a  bait,  is  ap- 
plied to  trout  in  a  salmon  river  in  a 
fishery  district  subject  to  a  board 
of  conservators,  and  no  person  is  to 
fish  for  trout  in  such  river  between 
the  2nd  of  November  and  the  1st  of 
February  following,  both  inclusive, 
under  penalty  not  exceeding  21. 
(sect.  64);  appeal  (sect.  66). 

(a)  See  sect.  60  of  28  &  29  Viet, 
c.  121. 

(b)  R.  v.  Grant,  19  L.  J.,  M.  C. 
59  ;  R.  v.  Evans,  23  Id.  100. 

(c)  This   act  repeals    almost    all 
former  acts  relating  to  game.    See  9 
Geo.  4,  c.  69 ;  7  &  8  Viet  c.  29.  See, 
as  to  trespass  in  search  of  game,  Os- 
bond  v.  Meadows,  12  C.  B.,  N.  S.  10  ; 
31    L.  J.,   M.  C.  238;  R.  v.  Pratt, 
4  El.  &  Bl.  860 ;  24  L.  J.,  M.  C. 
113;    Fletcher  v.   Calthrvp,  6  Q.  B. 
880.     See  Cureton  v.  The  Queen,  El. 
Bl.  &  El.  208;   30  L.  J.,  M.  C.  149 ; 
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the  peace  in  and  for  the  said  county,  and  now  informs  me,  upon 
his  oath  duly  administered  to  him  in  that  behalf,  that  C.  D.,  late 
of  ,  in  the  said  county,  labourer,  within  the  space  of  three 

calendar  months   now    last  past,  to  wit,   on    the  day    of 

,  in  the  year  aforesaid,  at  the  parish  of  in  the  said 

county,  did  unlawfully  and  wilfully  kill  and  take  game,  to  wit,  a 
hare,  he  the  said  C.  D.  not  being  authorized  so  to  do,  for  want 
of  a  game  certificate,  contrary  to  the  statutes  (a)  in  such  case 
made  and  provided  ;  whereby  the  said  C.  D.  hath  forfeited  the 
sum  of  51. ;  and  which  said  charge  so  preferred  by  the  said 
A.  B.  is  further  deposed  to  before  me  on  the  oath  of  S.  G.,  a 
credible  witness  on  this  behalf  (&),  such  oath  being  now  duly 
administered  to  the  said  S.  G.  in  this  behalf.  And  thereupon 
the  said  A.  B.  prays  the  judgment  of  me,  the  said  justice,  in 
the  premises,  and  that  the  said  C.  D.  may  be  summoned  to 
make  answer  and  defence  thereto. 

Taken  and  sworn  before  me,  ]  A.  B. 

the  day  and  year  first  above  > 
mentioned.     J.  N. 


2.   Conviction  (c)   in  pursuance   of  the  above   Information, 
under  1  #  2  Will.  4,  c.  32,  s.  23. 

J  Be  it  remembered,  that  on  &c.,  at  &c.,  C.  D.  is, 
to  wit.  $  upon  the  complaint  of  A.  B.,  of  &c.,  convicted 
before  us,  J.  N.  and  G.  F.,  esquires,  two  (d)  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county  ;  for  that  he,  the 
said  C.  D.,  within  the  space  of  three  calendar  months  now  last 
past,  to  wit,  on  the  day  of  ,  in  the  year  aforesaid, 

at  the  parish  of  ,  in  the  said  county,  did  unlawfully  and 

wilfully  kill  and  take  game,  to  wit,  a  hare,  he,  the  said  C.  D., 

Padwick  v.  King,  7  C.  B.,  N.  S.  88 ;  the  clauses  of  1  &  2  Will.  4,  clearly 

9  L.  J.,  C.  P.  42  ;  Morden  v.  Porter,  relate  only  to  the  "revenue  of  excise" 

7  C.  B.,  N.  S.  641 ;  29  L.  J.,  M.  C.  (see  sects.  17  &  18),  and  so  are  ex- 

213  ;  R.  v.  Cridland,  7  E.  &  B.  853 ;  empt  from  the  operation  of  11  &  12 

27  L.  J.,  M.  C.  28  ;  Cattell  v.Ireson,  Viet.  c.  43;    see  ante,  p.  60,  n.  (/), 

El.  Bl.  &  El.  91 ;  27  L.  J.,  M.  C.  167  ;  and  p.  596,  n.  (a). 

R.  v.   Pratt,  24  Id.  113.     The  4th  (a)  1  &  2  Will.  4,  c.  32  ;  52  Geo.  3, 

section,  which  imposes  penalties  for  c.  93,  sched.  (L)  rules  12,  13. 

selling  game  out  of  season,  extends  (b)  By  6  &  7  Will.  4,  c.  65,  s.  9, 

to  live  birds ;  Loome   v.  Bailey,   30  the  information  must  be  verified  on 

L.  J.,  M.  C.  31.     As  to  negativing  the  oath  of  another  person  than  the 

exemptions,  see  ante,  pp.  218,  228 —  informer  before  a  summons  issues. 

248  ;  several  penalties,  ante,  p.  259  ;  Any  person    may  be  the  informer, 

index,  tit.  "  Game,"   and   see  also  though  he  is  not  the  owner  or  occu- 

ChiUy's    Statutes,    by    Welsby    &  pier  of  the  land.     Ante,  p.  70. 

Beavan,  vol.  ii.,  tit.  "  Game."     How  (c)  See  other  forms  of  convictions 

far  the  stat.   11  &  12  Viet.  c.  43,  in  Deacon's  Game  Laws,  p.  110  et 

applies   to  these  cases,  see  ante,  p.  seq. 

579,  n.  (a),  and  R.  v.  Hyde,  21  L.  J.,  (d)  This  conviction   must   be  by 

M.  C.  94;  16  Jur.  337.     Some  of  two  justices  (see  ante,  p.  33). 


GAME.  60.5 

not  being  authorized  so  to  do  for  want  of  a  game  certificate, 
contrary  to  the  statutes  in  such  case  made  and  provided.  And 
we  do  adjudge  that  the  said  C.  D.  shall,  for  the  said  offence, 
forfeit  the  sum  of  51.,  and  shall  forthwith  pay  the  said  sum, 
together  with  the  sum  of  £  ,  for  cost ;  and  that  in  default 

of  immediate  payment  of  the  said  sums,  he,  the  said  C.  D.,  shall 
be  imprisoned  and  kept  to  hard  labour  in  the  at  , 

in  the  said  county,  for  the  space  of  two  calendar  months,  unless 
the  said  sums  shall  be  sooner  paid.  And  we  direct,  that  (a)  one 
moiety  (a)  of  the  said  sum  of  51.  shall  be  paid  to  the  said  A.  B., 
the  person  who  hath  informed  and  prosecuted  for  the  same*; 
and  that  the  other  moiety  thereof  shall  be  paid  to  J.  K.,  being 
one  of  the  overseers  of  the  poor  of  the  said  parish  of  ,  to 

be  by  him  applied  according  to  the  directions  of  the  statute  in 
such  case  made  and  provided.  And  we  order,  that  the  said  sum 
of  £  ,  for  costs,  shall  be  paid  to  the  said  complainant 

A.  B.  Given  under  our  hands  the  day  and  year  first  above 
mentioned. 

[This  form  of  conviction  is  given  by  the  39th  section  of  the  act,  which 
does  not  require  it  to  be  under  seal. 

By  sect.  42,  it  is  declared  to  be  unnecessary  in  any  proceeding  to  nega- 
tive by  evidence  any  certificate,  licence,  consent,  authority  or  other  matter 
of  exception  or  defence  ;  but  that  the  party  seeking  to  avail  himself  of  any 
such  matter  shall  be  bound  to  prove  the  same. 

The  44th  section  gives  an  appeal  to  the  sessions  ;  but,  by  sect.  45,  there 
is  no  certiorari.  And  it  has  been  held  in  the  case  of  R.  v.  Hester,  4  Dowl. 
589,  that  the  subsequent  act  of  5  &  6  Will.  4,  c.  20,  s.  21,  which  directs  a 
moiety  of  the  penalties  to  be  paid  to  the  informer,  does  not  revive  the  right 
to  a  certiorari,  which  was  taken  away  by  the  45th  section  of  the  former 
statute.] 

3.  Conviction  under  1  $'  2  Will.  4,  c.  32,  s.  23,  for  using  a 
Dog  for  the  purpose  of  searching  for  or  killing  Game, 
without  a  Certificate,  rvith  an  Order  giving  Time  for  the 
Payment  oj  the  Penalty  (6). 

For  that  the  said  C.  D.,  within  three  calendar  months  now  last 
past,  to  wit,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  at  the  parish  of  ,  in  the  county  aforesaid,  did 

unlawfully  use  a  certain  dog  called  a  pointer  [dog,  gun,  net,  or 
other  engine  or  instrument]  for  the  purpose  of  searching  for, 
killing  and  taking  game,  he,  the  said  C.  D.,  not  being  then  and 
there  authorized  so  to  do  for  want  of  a  game  certificate,  contrary 
to  the  statutes  (c)  in  such  case  made  and  provided  :  And  we  do 
adjudge,  that  the  said  C.  D.  shall,  for  the  said  offence,  forfeit 
the  sum  of  £  [not  exceeding  5/.]  And  we  order,  that  the 

(a)  By  5  &  6  Will.  4,  c. 20,  s.  21,  "paid    and    applied    according  to 

a  moiety  of  the  penalty  is  directed  law  ;  "  R.  v.Hyde,  21  L.  J.,  M.  C.  94. 

to    be   paid    to    the    informer;    see  (6)  See  Deacon's  Game  Laws,  122. 

Griffith  v.  Harries,  2   M.  &  W.  335  ;  (c)  1  &  2  Will.  4,  c.  32  ;  52  Geo.  3, 

but  since  11  &  12  Viet,  c.43,  it  is  c.  93,  sched.  (L),  rules  12,  13. 
sufficient  to  direct  the  penalty  to  be 
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said   sum   of  £  ,  together  with  the  sum  of  £  for 

costs,  shall  be  paid  by  the  said  C.  D.  on  or  before  the 
day  of  .     And  in  default  of  payment  on  or  before  that 

day,  we  adjudge  the  said  C.  D.  to  be  imprisoned  and  kept  to 
hard  labour  in  the  at  ,  in  the  said  county,  for  the 

space  of  ,  [not  exceeding  two  calendar   months,  where  the 

amount  to  be  paid,  exclusive  of  costs,  shall  not  amount  to  51. ;  and 
for  any  term  not  exceeding  three  calendar  months  in  any  other 
case]  unless  the  said  sums  shall  be  sooner  paid.  And  we  direct, 
that  one  moiety  of  the  said  sum  of  £  shall  be  paid  to 

A.  B.,  the  person  who  hath  informed  and  prosecuted  for  the 
same  (a),  and  that  the  other  moiety  thereof  shall  be  paid  to 
J.  K.,  being  one  of  the  overseers  of  the  poor  of  the  said  parish 
of  ,  to  be  by  him  applied  according  to  the  directions  of 

the  statute  in  such  case  made  and  provided.  And  we  order  that 
the  said  sum  of  £  ,  for  costs,  shall  be  paid  to  the  said 

A.  B.  Given  under  our  hands  the  day  and  year  first  above 
mentioned. 


4.  Conviction  under  the  2oth  Section  of  the  same  Statute, 
of  an  uncertificated  Person,  for  selling  Game  without  a 
Licence. 

1  For  that  the  said  C.  D.  not  having  obtained  a  game 
to  wit.      j    certificate,  and  not  being  licensed  to  deal  in  game, 
according  to  the  directions  of  the  statute  in  such  case  made  and 
provided,  within  the  space  of  three  calendar  months  now  last 
past,  to  wit,  on  the  day  of  ,  in  the  year  aforesaid, 

at  the  parish  of  ,  in  the   said  county,  did  unlawfully  sell 

[or  offer  for  sale]  certain  game,  to  wit,  three  partridges,  to 
one  W.  D.,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided:  And  we  do  adjudge,  that  the  said  C.  D.  shall, 
for  his  said  offence,  forfeit  the  sum  of  61.,  the  same  being  after 
the  rate  of  21.  for  every  head  of  game  so  sold  as  aforesaid,  and 
shall  forthwith  pay  the  sum  of  61.,  together  with  the  sum  of 
£  ,  for  costs.  And  in  default  of  immediate  payment  of 

the  said  sums  [&c.,  as  in  last  precedent]. 

[All  the  above  convictions  must  be  before  two  justices,  but  the  following 
conviction  may  be  made  by  one.] 


5.  Conviction,  under  the  30th  Section  of  the  same  Statute,  for 
Trespassing  on  Land  in  pursuit  of  Game(b). 

For  that  the  said  C.  D.,  within   the  spnce  of  three  calendar 
months  now  last  past,  to  wit,  on  the  day  of  instant, 

in  the  day-time  (c)  of  the  same  day,  that  is  to  say,  about  nine 

(a)  See  5  &  6  Will.  4,  c.  20,  s.21.  (c)  This  allegation  appears  to  be 

(b)  Ante,  p.  603,  n.  (b).  necessary,  as  the  30th  section  con- 
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o'clock  in  the  forenoon  of  the  same  day,  at  the  parish  of  , 

in  the  county  aforesaid,  unlawfully  and  wilfully  committed  a 
trespass  on  a  certain  close  situate  in  the  parish  aforesaid,  and 
then  and  there  being  in  the  occupation  of  the  said  A.  B.,  by 
then  and  there  unlawfully  and  wilfully  entering  into  the  said 
close,  and  being  there  in  the  day-time  as  aforesaid,  in  search 
and  pursuit  of  game,  that  is  to  say,  a  hare,  without  the  licence 
and  consent  of  the  said  A.  B.  (a),  or  of  any  person  having  the 
right  of  killing  game  upon  the  said  close,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided.  And  I,  the  said 
justice,  do  adjudge  that  the  said  C.  D.  shall,  for  his  said  offence, 
forfeit  the  sum  of  £  ,  [not  exceeding  2/.,J  and  shall  forth- 

with pay  the  said  sum  of  £  ,  together  with    the  sum   of 

£  ,  for  costs.     And  in  default  of  immediate  payment  [&c. 

as  before]  (b). 


fines  the  remedy  by  summary  con- 
viction expressly  to  a  trespass  in 
the  day-time. 

(a)  If  the  actual  occupier  of  the 
land  has  sanctioned  the  trespass, 
then  it  will  be  proper  merely  to  ne- 
gative the  licence  of  the  person  en- 
titled to  the  game.  By  sect.  30, 
the  lessor,  landlord  or  other  person 
having  the  right  of  killing  the  game 
upon  the  land  is  declared,  for  the 
purpose  of  prosecuting  for  each  of 
the  offences  mentioned  in  that  sec- 
tion, to  be  the  legal  occupier  thereof, 
whether  the  actual  occupier  shall  or 
shall  not  have  given  such  leave  or  li- 
cence. And  the  lord,  or  steward  of  the 
crown,  of  any  manor,  lordship  or 
royalty,  is  to  be  deemed  also  the 
legal  occupier  of  the  land  of  the 
wastes  or  commons  within  the  same. 
Where  right  of  sporting  reserved; 
Spicer  v.  Barnard,  1  El.  &  El.  874 ; 
23  L.  J.,M.  C.  176  ;  R.  v.Kayley,  10 
L.  T.,  N.  S.  339.  Claim  of  title,  Id. 
( b)  The  Poaching  Prevention  Act, 
25  &  26  Viet.  c.  114,  s.  2,  empowers 
any  constable,  &c.,  in  any  highway, 
street,  or  public  place,  to  search  any 
person  whom  he  may  have  good 
cause  to  suspect  of  coming  from 
land,  where  he  shall  have  been  un- 
lawfully in  search  or  pursuit  of 
game,  or  any  person  aiding  or  abet- 
ting such  person  and  having  in  his 
possession  any  game  unlawfully  ob- 
tained, or  any  gun,  &c. ;  and  should 
there  be  found  any  game,  or  such 
article  or  thing  as  aforesaid,  upon 
such  person,  &c.,  to  seize  and  de- 
tain such  game,  article  or  thing ; 


and  then  such  constable,  &c.,  shall 
apply  for  a  summons.  It  was  held 
to  be  unnecessary,  for  the  purpose  of 
obtaining  a  summons  and  convic- 
tion under  this  section,  to  search  the 
person,  when  the  constable  actually 
saw  him  with  a  rabbit  in  his  hand ; 
Hall  v.  Knox,  4  B.  &  S.  515  ;  33  L.  J., 
M.  C.  1.  And  proof  that  defendants 
were  found  together  in  a  highway  at 
six  o'clock,  A.M.,  with  bags  con- 
taining a  hare  and  several  rabbits, 
and  with  nets  and  stakes,  is  evi- 
dence upon  which  justices  may  con- 
vict them  under  this  section  of  hav- 
ing obtained  the  game  by  having 
been  unlawfully  on  land  in  pursuit 
of  game,  or  of  having  used  the  nets 
for  the  purpose  of  unlawfully  taking 
game,  without  direct  proof  that  any 
of  the  defendants  had  been  upon 
any  land  or  had  used  any  of  the 
nets;  Evans  v.  Botterell,  3  B.  & 
S.  787  ;  33  L.  J  ,  M.  C.  50  ;  Brown 
v.  Turner,  12  C.  B.,  N.  S.  875; 
32  L.  J.,  M.  C.  106.  Penalties 
under  the  act  are  to  be  recovered 
and  enforced  as  penalties  under  1 
&  2  Will.  4,  c.  32  ;  and  the  provisions 
of  11  &  12  Viet.  c.  43,  are  made 
applicable  to  proceedings  under 
the  stat.  (See  sects.  3  and  4.) 
Certiorari  is  taken  away  (sect.  5), 
but  an  appeal  is  given  (sect.  6). 
By  24  &  25  Viet  c.  96,  s.  17,  who- 
ever shall  unlawfully  and  wilfully, 
between  the  beginning  of  the  last 
hour  before  sunrise  and  the  expira- 
tion of  the  first  hour  after  sunset, 
take  or  kill  any  hare  or  rabbit  in 
any  warren  or  ground  lawfully  used 
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GAMING.    (Post,  LOTTERY.) 
1.  Conviction  for  keeping  a  Hazard  Table  on  12  Geo.  2, 

c.  28  (a). 

A.  B.,  of  &c.,  on  &c.,  at  a  certain  house  in  street,  in 

the  parish  of  ,  in  the  county  of  ,   did  set  up,  main- 

tain, and  keep  a  certain  fraudulent  game,  to  be  determined  by 
the  chance  of  dice,  under  the  denomination  of  the  game  of 
hazard,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 


2.  Conviction  under  17  $  18  Viet.  c.  38,  s.  4  (b),for  keeping 

a  Common  Gaming  House. 

That  A.  B.,  of  &c.,  on  &c.,  then  having  the  use  of  a  certain 
room  in  a  house  in  street,  in  the  parish  of  ,  in  the 

county  of  ,  did  unlawfully  keep  and  use  the  said  room  for 

the  purpose  of  unlawful  gaming  being  carried  on  therein,  con- 
trary, &c. 


3.  Under  8^9  Viet.  c.  109,  s.  11,  for  keeping  a  Billiard 
Table  without  Licence. 

Did  unlawfully  keep  in  his  house  there  situate  a  public  billiard 
table  for  public  use,  without  being  duly  licensed  so  to  do,  and 
the  said  A.  B.  not  then  holding  any  licence  granted  under  an 
act  passed  in  the  ninth  year  of  the  reign  of  King  George  the 
Fourth,  intituled  "  An  Act  to  regulate  the  granting  of  Licences 
to  Keepers  of  Inns,  Alehouses  and  Victualling  Houses  in  Eng- 
land," called  a  victualler's  licence,  for  the  said  house  where  the 
said  public  billiard  table  was  so  then  and  there  kept  as  aforesaid. 

for  the  breeding  or  keeping  of  hares  tion  should  set  forth  the  particular 
or  rabbits,  whether  the  same  be  en-  game  ;  Colborne  v.  Stockdale,  1  Str. 
closed  or  not,  or  shall  at  any  time  493.  See  R.  v.  Listen,  ft  T.  R. 338  ; 
set  or  use  therein  any  snare  or  en-  R.  v.  Tuddenham,  9  Dowl.  937; 
gine  for  the  taking  of  hares  or  rab-  M'Kinnell  v.  Robinson,  3  M.  &  W. 
bits,  shall  forfeit  such  sum  not  ex-  434.  See8&9  Viet.  c.  109,  s.  8,  and 
ceeding  51.  as  to  a  justice  shall  seem  17  &  18  Viet.  c.  38,  s.  2,  as  to  the 
meet.  (Sect.  17.  But  this  is  not  to  proof  required  of  gaming, 
affect  any  person  taking  or  killing  (6)  See  Wray  v.  Ellis,  1  El.  &  El. 
in  the  daytime  any  rabbits  on  any  276;  28  L.  J.,  M.  C.  45,  as  to  the  ad- 
sea-bank  or  river- bank  in  the  county  judication  of  the  penalty,  when  ad- 
of  Lincoln,  so  far  as  the  tide  shall  judged  by  a  metropolitan  police  ma- 
extend,  or  within  one  furlong  of  such  gistrate  ;  see  also  Crock-ford  v.  Lord 
bank,  Id.)  See  7  &  8  Viet.  c.  29,asto  Maids/one,  Oliphanton  Horses,  App. 
taking  game  on  a  public  highway;  281  ;  R.  v.  Stannard,  33  L.  J.,  M.C. 
and  11  &  12  Viet.  c.  29,  enabling  61;  and  16  &  17  Viet.  c.  119,forthe 
persons  having  a  right  to  kill  hares  suppression  of  betting-houses.  See 
to  do  so  without  taking  out  a  certiti-  Doggett  v.  Catlerms,  34  L.  J.,  C.  P. 
cate.  159,  in  the  Exch.Ch.,as  to  the  mean- 
(a)  See  R.  v.  Rogier,  2  D.  &  R.  ing  of  the  word  "place,"  in  the  5th 
431;  1  B.  &  C.  272.  The  convic-  section  of.  See  post,  tit.  "  Vagrant." 
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GARDENS  AND  ORNAMENTAL  GROUNDS. 

[The  stat.  26  Viet.  c.  13,  provides  for  the  protection  and  charge  of  en- 
closed gardens  and  ornamental  grounds  in  cities  and  boroughs  set  apart  for 
the  public  use  of  inhabitants  of  squares,  &c.,  in  certain  cases;  see  sects. 
4,  5,  6.] 

GUNPOWDER. 

Conviction  under  23  #  24  Viet.  c.  139,  *.  20,  for  improperly 

carrying  Gunpowder  by  Landed). 

Convey  in  a  certain  carriage  at  the  same  time,  by  land,  to  wit, 
in  a  van  called  the  "  daily  van,"  at  the  said  parish  of  a 

certain  quantity  of  gunpowder,  to  wit,  thirty-two  barrels  of  gun- 
powder, the  said  carriage  in  which  the  aforesaid  gunpuwder  was 
so  conveyed  by  land  not  then  and  there  having  a  complete  cover- 
ing of  wood,  painted  cloth,  tarpauling  or  wadmill  tilts  over  all 
the  gunpowder  therein  contained,  contrary,  &c.,  and  which  said 
gunpowder  and  the  barrels  containing  the  same  were  then  and 
there  seized  and  detained  by  one  J.  F.,  one  of  the  constables  of 
the  said  parish  of 

HACKNEY  COACH. 

By  1  &  2  Will.  4,  c.  22,  s.  I,  all  former  acts  relating  to 
hackney  coaches  and  carriages  in  the  metropolis  are  repealed, 
and  new  regulations  made  respecting  them  (A). 

The  63rd  section  declares  the  mode  of  proceeding  for  penal- 
ties before  a  justice  of  the  peace ;  and  by  sect.  GJ,  every 
summons,  conviction,  warrant  of  distress  or  commitment  may 
be  drawn  or  made  out  according  to  the  forms  contained  in  the 
schedule  to  the  act;  and  every  such  summons,  warrant  and 
conviction  shall  be  good  and  effectual,  without  stating  the  case 
of  the  facts  or  evidence  in  any  more  particular  manner. 

Dy  sect.  66,  upon  any  complaint  being  lodged  before  a  justice  Warrant,  or 
against  the  proprietor  or   driver  of  any    hackney  carriage,   or  summons, 
against  any  waterman  or  assistant  to  drivers,  the  justice  may  in 
his  discretion  issue  either  a  warrant  for  the  apprehension  of  the 
party,  or  a  summons  for  his  appearance. 

By  sect.  58,  any  summons  may  be  served  personally,  or  may  Service, 
be  left  at  the  party's  usual  or  last  place  of  abode,  or  (in  the  case 
of  a  licensed  proprietor  or  licensed  waterman)  at  the  place  spe- 
cified in  any  such  licence  as  the  place  of  abode  of  such  party ; 
and  if  that  place  cannot  be  found,  or  the  party  shall  not  be 

(a)  See  R.  v.  Smith,  5  M.  &   S.  10  &  11  Viet.  c.  89,  as  to  provincial 
133,  and  Biggs  v.  Mitchell,  2  B.  &  S.  hackney  carriages.    See  Welsby  and 
523  ;  31  L.  J.,  M.  C.  163.  Beavan's  Statutes,  vol.  2, tit."  Hack- 

(b)  And  see  6  &  7  Viet.  c.  86,  and  ney     Carriages,"    and     Suckle    v. 
12  &  13  Viet  c.  7,  as  to  omnibuses  WrigMson,  34  L.  J.,  M.  C.  43,  45. 
and  other  hackney  carriages;    and 
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known  thereat,  then  a  copy  of  the  summons  may  be'fixed  up  in 
some  conspicuous  place  in  the  head  office  for  stamps  to  be 
appointed  for  that  purpose. 

Mitigation.  By  sect.  70,  the  justices  have  power  to  mitigate  any  penalty, 

provided  all  reasonable  costs  and  charges  expended  or  incurred 
in  prosecuting  for  the  offence  are  allowed  over  and  above  the 
sum  to  which  the  penalty  is  mitigated. 

Application  of        By  sect.  71,  all  pecuniary  penalties,  except  such  as  are  re- 
penalties,  covered  in  the  city  of  London  or   borough  of  Southwark,  are 
directed  to  be  distributed,  half  to  the  queen,  and  half  (with  full 
costs)  to  the  informer. 

Witnesses.  By  sect.  72  any  informant  or  complainant,  or  other  person,  is 

declared  a  competent  witness,  notwithstanding  he  may  be  en- 
titled to  any  part  of  the  penalty,  or  any  compensation  or  reward, 
on  the  conviction  of  the  offender. 

There  is  no  appeal  given  by  the  act,  and  (by  sect.  03)  certiorari 
is  taken  away. 


HAWKERS  AND  PEDLARS. 

Conviction  of  a  Hawker,  for  exposing  a  Parcel  of  Boxes  to 
sale  without  a  Licence,  contrary  to  50  Geo.  3,  c.  41  (a). 

^  Be  it  remembered,  that  on  ,  at  ,  T.  N., 

to  wit.     $      of  ,  inspector  of  hawkers'  licences,  came 

before  me,  E.  13.,  esq.,  one  of  her  majesty's  justices  of  the  peace 
for  the  said  county  of  ,  residing  near  the  place  where  the 

offence  hereinafter  mentioned  was  committed,  and  informed  me, 
that  J.  G.,  of  street,  in  the  county  of  aforesaid, 

heretofore,  to  wit,  on  ,  was  a  hawker  and  trading  person, 

going  to  other  men's  houses  and  travelling  on  foot  in  England, 
carrying  to  sell,  and  exposing  to  sale,  certain  goods,  wares  and 
merchandize,  to  wit,  a  parcel  of  boxes ;  and  that  he,  the  said 
J.  G.,  being  such  hawker  and  trading  person  as  aforesaid,  did, 
on  the  day  and  year  last  aforesaid,  at  the  parish  and  county  last 
aforesaid,  as  such  hawker  and  trading  person,  carry  to  sell, 
and  expose  to  sale,  certain  goods,  wares  and  merchandize,  to 


(a)  The  proceedings  under  this 
act,  as  it  relates  to  the  revenue  of  ex- 
cise, are  not  afl'ected  by  11  &  12  Viet. 
c.  43,  if  the  information  be  on  a 
section  which  relates  to  the  reve- 
nue, R.  v.  Bahewell,  ante,  p.  579, 
n.  (a).  See  27  &  28  Viet.  c.  56,  s.  7, 
and  R.  v.  Turner,  4  B.  &  Aid.  510; 
R.  v.  Websddl,  2  B.  &  C.  136 ;  3D. 
&  R.  360;  R.  v.  Little,  1  Burr.  913; 
Allen  v.  Spa-lfhall,  1  B.  &  Aid.  100  j 
Dean  v.  King,  4  B.  &  Aid.  517  ;  At- 
torney-General v.  Tongue,  3  Chitty's 
Burn's  Just  ;  R.  v.  M'GHl,  2  B.  & 
C.  142 ;  2  D.  &  R.  377 ;  Houfe  v. 


Smith,  33  L.  T.  124;  and  Watkin  v. 
Ffiiwick,  23  J.  P.  516;  ante,  pp.  204 
— 208.  To  avoid  conviction  on  the 
ground  that  the  sale  was  in  "  a  le- 
gally established  market,"  the  market 
must  be  one  created  by  grant,  and 
not  one  merely  de  facto ;  Benjamin  v. 
Andrews,  5  C.  B.,  N.S.  299  ;  27  L.  J., 
M.  C.  310.  The  20th  section  of  50 
Geo.  3,  c.  41,  applies  to  the  offences 
mentioned  in  sect.  17,  and,  there- 
fore, a  hawker  who  trades  without  a 
licence  contrary  to  the  latter  section 
may  be  arrested  under  the  former; 
Id. ;  see  "  Market." 


PUBLIC  HEALTH.  6 1 1 

wit,  a  parcel  of  boxes,  and  was  then  and  there  found  trading 
as  aforesaid,  without  a  licence  in  that  behalf  directed  and  re- 
quired by  the  statute  in  such  case  made  and  provided,  contrary 
to  the  form  of  the  said  statute. 


HEALTH  (PUBLIC)  ACT,  1848  (a).     (See  NUISANCE.) 

Form  of  Conviction  given  in  Schedule  (£)  to  11  ^  12  Viet. 

c.  63,  s.  130. 

County  of        ]  Be  it  remembered,  that  on  the  day  of 

[or  borough,  &c.~]  >  ,  in  the  year  of  our  Lord  ,  A.  B. 

to  wit.  )       is  convicted  before  me  [or  us]  one 

[or  two]  of  her  majesty's  justices  of  the  peace  in  and  for  the 
county  [or  borough,  £c.]  of  [here  describe  the  offence  gene- 

rally, and  the  time  and  place  when  and  where  committed  in  the 
words  of  this  act,  or  as  near  thereunto  as  may  be],  contrary  to  the 
Public  Health  Act,  1848;  and  I  [or  we]  do  adjudge  that  the 
said  A.  B.  hath  forfeited  for  his  said  offence  the  sum  of  [amount 
of  penalty  adjudged],  and  that  he  do  pay  to  C.  D.  the  further 
sum  of  as  Tor  his  costs  in  this  behalf. 

Given  under  my  hand  and  seal  [or  our  hands  and  seals]  the 
day  and  year  first  above  written. 

(Signed)  J.  S.  (L.  s.) 


HIGHWAY. 

By  5  &  6  Will.  4,  c.  50(6),  the  former  acts  relating  to  High- 
ways are  repealed,  and  the  law  is  consolidated  and  amended. 

(a)  See  18  &  19  Viet.  c.  115;   17  Ackers  v.  Mayor  of  Salford,  16  M.  & 

&  18  Viet.  c.  95;  15  &  16  Viet  c.  42.  W.   85;    Nowell   \.  Mayor,    $c.,  of 

Bye-law  to  remove  snow   held  in-  Worcester,   23    L.    J.,    Exch.    139; 

valid,  R.  v.  Rose,  24  L.  J.,  M.  C.  130;  Elmes  v.  Norwich  Board  of  Health, 

1  Jur.,  N.  S.  802.     Bye- law  fixing  3  El.  &  B1.517;  23  L.  J.,  Q.  B.  203. 

stands  of  hackney  carriages,  Bennett  Time  for  taking  proceedings  before 

v.  Blackpool,  4  H.  &  N.  127  ;  28  L.  justices  to  recover  amount  expended 

J.,  M.  C  .203.     Brickmaking  is  not  in  such  works,  Jacomb  v.  Dodgson,  3 

necessarily  such  a  noxious  manufac-  B.  &  S.461.    Service  of  notice  under 

ture  as  is  contemplated  by  sect.  64,  sects.  69  and  150  of  11  &  12  Vict.c. 

Wanstead    v.  Hill,   13  C.   B.,  N.  S.  63,  Maso-n  v.  Bibby,  2  H.  &  C.  881  ; 

479;  32  L.  J.,  M.  C.  135.     Justices  33   L.  J.,  M.  C.  105;  Peck  v.  Wa- 

cannot    review    decision    of    Local  ter loo  Board  of  Health,  Id.  11  •  2  H. 

Board  given  under  s.  54,  Hargreaves  &    C.   709.     Sufficiency   of    notice 

v.  Taylor,  3  B.  &  S.  613  ;  32  L.  J.,  under  sect,  69,  Bayley  v.  Wilkinson, 

M.    C.     111.      Notice     of    action,  33  L.  J.,  M.  C.  161 ;   16C.B..N.S. 

Keioton  v.  Ellis,  1   Jur.,  N.  S.  850.  161.     Arbitration    under,    Id.,   and 

See    as   to   execution    of   works    by  Rinsland   v.  Lowndes,   15  C.   B.,  N. 

Board  of  Health,  Blytt.ing  Union  v.  S.  173;  33  L.  J.,  Exch.  25,  S.  C., 

Warton,  3  B.  &  S.  352;    32  L.  J.,  in  error;   12  W.  R.  1010. 

M.  C.   132  ;    Moseley  v.  Ely,   6  El.  (6)  See  25  &  26  Viet.  c.  61  ;  27 

&  Bl.  518;    26  L.  J.,   M.  C.    23  ;  &  28  Viet.  c.  101 ;  also  2  &  3  Viet. 
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Costs. 


Witnesses. 


As  to  informa- 
tion. 


Mode  of  pro- 
ceeding. 


Application  of 
penalties. 


The  94th  section  prescribes  the  mode  of  proceeding  before  a 
justice  of  the  peace,  when  the  highway  is  out  of  repair  (a). 

Sect.  95  prescribes  the  mode  of  proceeding  if  the  obligation  to 
repair  is  disputed  (6). 

By  sect.  97,  a  justice  is  empowered  to  award  costs  against 
either  party  upon  any  information  ;  and  in  default  of  payment 
to  issue  a  warrant  of  distress  ;  and  in  default  of  distress,  to 
commit  the  party  for  a  period  not  exceeding  one  calendar  month, 
unless  the  sum  so  awarded,  together  with  the  costs  of  the  dis- 
tress, are  sooner  paid  (r). 

By  sect.  100,  inhabitants  of  parishes,  and  surveyors  and  other 
officers  appointed  under  the  act,  are  declared  to  be  competent 
witnesses  ;  and  sect.  102  imposes  a  penalty  of  51.  on  any  witness 
not  attending  or  refusing  to  give  evidence. 

By  sect.  101,  any  justice  may  summon  a  party  complained 
against  before  any  two  justices,  who  may  proceed  to  convict 
the  offender,  although  no  information  in  writing  shall  have  been 
taken. 

By  sect.  103,  all  penalties,  &c.  may  be  levied  by  distress  and 
sale ;  and  the  offender  may  be  detained  until  the  return  of  the 
warrant  of  distress,  unless  he  gives  security  to  appear  on  the 
day  of  the  return,  which  must  not  be  later  than  seven  days  from 
the  time  of  taking  such  security.  But  in  case  it  appears  to  the 
justices  that  there  is  not  a  sufficient  distress  to  be  found,  the 
justices  may,  at  their  discretion,  without  issuing  any  warrant  of 
distress,  commit  the  offender  for  such  period  of  time  as  if  there 
had  been  a  return  of  nulla  bona  to  a  warrant  of  distress:  viz., 
for  any  term  not  exceeding  three  calendar  months,  to  be  kept  to 
hard  labour,  unless  the  penalty,  &c.,  shall  be  sooner  paid. 

By  the  same  section,  all  penalties  are  to  be  paid,  half  to  the 


c.  45,  and  5  &  6  Viet.  c.  55,  s.  9, 
requiring  gates  where  a  railroad 
crosses  a  highway  ;  8  &  9  Viet.  c.  71, 
extending  sect.  48  of  5  &  6  Will.  4, 
c.  50;  12  &  13  Viet.  c.  14,  for  re- 
covering costs  of  distraining  for 
rates  (  Walsh  v.  Soiithworlh,  6  Excli. 
150);  and  see  forms  in  schedule 
thereto.  Action  against  surveyor 
distraining  for  rates,  where  the  pro- 
perty was  exempt,  Freeman  v.  Read, 
4  B.  &  S.  174  ;  32  J.  J.,  M.  C.  226. 
(a)  As  to  form  of  orders  under, 
see  George  v.  Chambers,  1 1  M.  &  W. 
J49  ;  R.  v.  Watjord,  4  D.  &  L.  593  ; 
R.  v.  Morice,  2  Id.  952 ;  R.  v.  Hick- 
linn,  1  Q.  B.  890  ;  R.  v.Martin,  2  Id. 
1037;  R.  v.  Wilts,  8  Dowl.  717  ;  R. 
v.  Clark,  5  Q.  B.  887 ;  R.  v.  Preston, 
]  8  L.  J.,  M.  C.  4  ;  Ex  parte  Hurtled, 
(>.Iur.  N.  S.  119;  30  L.J.,  M.  C.  65. 
When  obligation  to  repair  is  denied 


by  the  parish,  the  special  sessions 
cannot  proceed  summarily  against 
the  surveyor,  but  must  direct  an  in- 
dictment against  the  inhabitants  of 
the  parish,  R.  v.  Arnold,  27  L.  J., 
M.  C.  92.  Assistant  surveyor  is  not 
bound  to  keep  accounts,  and  there- 
fore is  not  liable  under  sect.  44,  for 
not  making  them  out  and  laying 
them  before  the  vestry  and  justices 
in  special  sessions,  Adams  v.  Lak?- 
man,  4  Jur.  N.  S.  854;  27  L.  J., 
M.  C.  307.  Conviction  under  sect. 
24,  Ellis  v.  Woodbridge,  29  Id.  183. 
Diversion  of  highway,  ll'ri«ht  v. 
Front,  4  B.  &  S.  118;  32  L.  J.,  M. 
C.  204;  R.  v.  Miilgeley,  33  Id.  188. 

(It)  See  R.  v.  James  and  otlicrs,  9 
Jur.  N.  S.  1126;  32  L.  J.,  M.  C. 
211;  R.  v.  Ilaslemcre,  Id.  30. 

(c)  See  George  v.  Chambers,  snprh. 
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informer,  and  half  to  the  surveyor  of  the  parish,  to  be  applied 
towards  the  repair  of  the  highways  ;  hut  if  the  surveyor  is  the 
informer,  then  the  whole  is  to  be  applied  towards  the  repair  of 
the  highway  (a\ 

By  sect.  10 4,  a  distress  is  not  to  be  deemed  unlawful  for  want  Distress, 
of  form  in  any  proceedings  relating  thereto. 

By  sect.   105,  an  appeal  is  given  to  the  quarter  sessions  (6)  ;  Appeal, 
and  by  sect.  107,  no  proceeding  touching  the  conviction  of  any  Certioraru 
offender   is   to   be  quashed  or   vacated   for   want   of  form,   or 
removable    by    certiorari,    unless   (by  sect.    108)    the   sessions 
grant  a  special  case  for  the  opinion  of  the  Court  of  Queen's 
Bench  (c). 

By  sect.  118,  the  forms  of  proceedings  under  the  act,  which  Forms  of  pro- 
are  set  forth  in  the  schedule,  are  directed  to  be  used  upon  all  ceedings. 
occasions,  with  such  additions  or  variations  only  as  may  be  neces- 
sary to  adapt  them  to  the  particular  exigencies  of  the  case(rf); 
and  no  objection  shall  be  made,  or  advantage  taken,  for  want  of 
form  in  any  such  proceeding. 


TURNPIKE    ROADS. 

By  the  3  Geo.  4,  c.  126,  all  further  turnpike  acts  are  repealed, 
and  the  law  respecting  turnpike  roads  is  consolidated  by  that 
act  and  the  subsequent  acts  of  4  Geo.  4,  c.  95  ;  7  &  8  Geo.  4, 
c.  24,  and  9  Geo.  4,  c.  77. 

The  148th  section  of  the  3  Geo.  4,  c.  126,  declares  that  the 
forms  of  proceeding  set  forth  in  the  schedule  may  be  used  upon 
all  occasions,  with  such  additions  and  variations  only  as  may  be 

(a)  See  Sellwood  v.  Mount,  1  Q.  B.  to  justice  removing  driver  in  order 
726 ;  Lock  v.  Sellwood,  Id.  736  ;  R.  to  ascertain  the  name  of  the  owner 
v.  Pembridge,  3  Q.  B.  901.  of  a  waggon,  Jtmes  v.  Owen,  2  D.  & 

(b)  See,  as  to    notice   of  appeal,  R.  600.  See  Morgan  v.  Leach,  10  M. 
R.  v.  St.  Mbans,  3  B.  &  C.  698  ;   R.  &  W.  598,  conviction  of  surveyor  for 
v.   JJ.    Beds.,    11    A.    &    E.    134 ;  not   removing    nuisance   from    the 
R.  v.   //.   West  Riding  of    Yorksh.,  highway.     See  also  Mould  v.   Wil- 

1  Q.  B.  624 ;  R.  v.  JJ.  North  Hams,  5  Q.  B.  469,  for  not  repairing 
Riding  of  Yorksh.,  7  Q.  B.  154;  R.  highway,  R.  v.  Arnould,  27  L.  J., 
v.  JJ.  Devon,  1  M.  &  S.  11 1  ;  R.  v.  M.  C.  92.  The  use  of  locomotives 
Lancashire,  8  B.  &  C.  593  ;  R.  v.  JJ.  on  turnpike  and  other  roads  for 
Lancaster,  27  L.  J.,  M.  C.  161.  agricultural  and  other  purposes,  is 
There  is  an  appeal  to  the  Quarter  regulated  by  24  &  25  Viet.  c.  70, 
Sessions  from  the  decision  of  the  and  28  &  29  Viet.  c.  83.  The  pro- 
special  sessions,  determining,  under  vision  in  sect.  70  of  5  &  6  Will.  4, 
the  proviso  in  sect.  25,  as  to  the  c.  50, against  erecting  steam-engines, 
utility  of  a  highway  proposed  to  be  &c.,  within  twenty-five  yards  of  a 
dedicated  to  the  public,  R.  v.  //.  highway  (unless  it  is  concealed  s-> 
Derbysh.,  El.,  BL  &  El.  69  ;  27  L.  as  not  to  be  dangerous  to  pa-- 
J.,  M.  C.  189.  sengers,  &c.),  is  extended  to  tuni- 

(c)  See  R.  v.Shiles,  1  Q.  B.  919.  pike  roads  by  27  &  28  Vice  c.  75 ; 
(rf)  See  R.  v.  Casson,  3  D.  &   R.  see  28  &  29  Viet  c.  83,   s.  6,  and 

40;  Dacison  v.  Gill,  1  East,  64;  Smith  v.  Stokes,  4  B.  &  S.  84;  32 
(Joss  v.  Jackion,  3  Esp.  198.  See,  as  L.  J.,  M.  C.  199. 
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necessary  to  adapt  them  to  the  particular  exigencies  of  the  case, 
and  that  no  objection  shall  be  taken  for  want  of  form  (a). 

By  sect.  143,  penalties  not  exceeding  201.  may  be  recovered 
before  a  single  justice  (6),  which,  by  sect.  141,  are  directed  to  be 
paid,  half  to  the  informer  and  half  to  the  treasurer  to  the  trus- 
tees of  the  road,  to  be  applied  for  the  purposes  of  the  road. 

The  4  Geo.  4,  c.  95,  s.  87,  gives  an  appeal  to  the  sessions, 
and  declares  that  no  proceeding  under  the  act  shall  be  quashed 
or  vacated  for  want  of  form,  or  be  removed  by  certiorari  (c). 


1.  Information  against  a  Person,  for  Hiding  on  the  foot- 
path, under  3  Geo.  4,  c.  126,  s.  121. 

That  G.  P.,  of  &c.,  on  &c.,  at  aforesaid,  did  unlaw- 

fully and  wilfully  ride  upon  a  certain  footpath  and  causeway, 
by  the  side  of  a  certain  turnpike  road  there  situate,  called  the 
road,  and  made  and  set  apart  for  the  use  and  accom- 
modation of  foot  passengers  passing  and  travelling  along  the 
said  road,  contrary  to  the  statute  made  in  the  third  year  of  the 
reign  of  King  George  the  Fourth,  intituled  "  An  Act  for  regu- 
lating Turnpike  Roads,"  which  hath  imposed  a  forfeiture  not 
exceeding  40s.  for  the  said  oflence,  over  and  above  the  damage 
occasioned  thereby. 

Taken  at  ,  in  ,  in  the  county  of  ,  this 

day  of  ,18         ,  before  me, 

D.  M. 


2.  Conviction  of  a  Party,  for  not  Cleansing  a  Ditch,  ad- 
joining the  Road ;  under  the  113th  Section  of  3  Geo.  4, 
c.  126. 

A.  B.,  of  ,  in  the  said  county,  yeoman,  is  convicted 

before  me,  J.  N.,  esq.,  one  of  her  majesty's  justices  of  the  peace 
in  and  for  the  said  county,  for  that  he,  the  said  A.  B.,  being 
then  and  there  a  person  occupying  certain  lands  and  grounds 
adjoining  to  and  lying  near  a  certain  turnpike  road  there  situate, 
called  the  turnpike  road,  through  which  said  lands  and 

grounds  the  water  hath  used  to  pass  from  the  said  turnpike 
road,  did  not,  after  ten  days'  notice  to  him  in  that  behalf  clulj 
given  by  G.  M.,  the  surveyor  of  the  said  turnpike  road,  or 

(a)  See  Barnes  v.  White,  1  C.  B.  192.  proper  person  to  be  summoned 

(6)  R.  v.  JJ.  Hants,  1   B.  &  Ad.  fore  justices,  under  sect.  94  of  5 

654.  6  Will.  4,  c.  50,  is  the  treasurer 

(e)  R.  v.  Norwich,  5  A.  &  E.  563 ;  surveyor  or  other  officer  of  the  turr 

R.  v.  Middlesex,  2  Dowl.,  N.  S.,  719;  pike  road,  Re  Surveyors  of  Carton, 

R.  v.  Yorkshire,   W.  R.,  5  B.  &  Ad.  25  L.  J.,  M.  C.  70.     Nuisances  on 

1003;  R.  v.  J  J.Hants,  supra.   When  turnpike   roads,  see  27  &  28  Viet, 

a  turnpike  road  is  out  of  repair  the  c.  75. 
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any  time  before  the  expiration  of  such  notice,  well  and  suffi- 
ciently cleanse  and  scour  the  ditches,  watercourses  and  drains 
for  such  water  to  pass  without  obstruction,  contrary,  &c.  And 
I  do  hereby  declare  and  adjudge,  that  the  said  A.  B.  hath  for- 
feited for  the  said  offence  the  sum  of  31.  (a),  to  be  distributed 
as  the  law  directs,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided. 
Given,  &c. 


3.  Convictions  under  the  41.s^  Section  of  3  Geo.  4,  c.  126,  for 

evading  the  Payment  of  Toll  (/»). 

That  he,  the  said  A.   B.,  on  the  day  of  ,  in  the 

year  aforesaid,  at  ,  in  the  said  county,  did,  with  a  certain 

horse,  which  the  said  A.  B.  was  then  and  there  riding,  go  off 
and  pass  from  a  certain  turnpike  road  there  situate,  called  the 
road,  through  and  over  certain  land  and  ground  near 
and  adjoining  thereto,  not  being  a  public  highway,  and  he,  the 
said  A.  B.,  not  being  the  owner  or  occupier  of  such  land  and 
ground,  with  intent  to  evade  the  payment  of  the  toll  of  one 
penny  in  respect  of  the  said  horse,  granted  by  a  certain  act  of 
parliament,  made  and  passed  in  the  year  of  the  reign  of 

king  ,  intituled  "  An  Act  "  [&c.,  here  set  forth  the  title  of 

the  local  turnpike  act,  under  which  the  toll  was  payable  ]  ;  by 
reason  whereof  the  payment  of  the  said  toll  of  one  penny  was 
unlawfully  and  wilfully  avoided  by  the  said  A.  B.,  contrary  to 
the  statute  made  in  the  third  year  of  the  reign  of  King  George 
the  Fourth,  intituled  [&c.,  as  in  the  last  precedent  to  the  end,  the 
penalty  being  the  same]. 

4.  Conviction  (under  the  55th  Section)  of  a  Toll  Collector, 

for  taking  excessive  Tull(c). 

That  he,  the  said  A.  B.,  on  the  day  of  ,   in  the 

year  aforesaid,  at  ,  in  the  said  county,  being  then  and 

there  the  collector  of  tolls  at  a  certain  gate  called  the 

(a)  The  penalty  is,  by  sect.  113,  18,  s.  1  ;  Rickens  v.  Wiggens,  3  B.  & 
not  exceeding  51.  S.  953  ;  32  L.  J.,  M.  C.  144  ;  R.  v. 

(b)  See  Barnes  v.  White,  \  C.  B.  Freke,  5   El.   &   Bl.  944;  25   L.  Jn 
192;    Veitch   v.    Trustees   of  Exeter  M.C.  64.   Carrying  fodder  for  cattle, 
Road,  8  El.  &  Bl.  986  ;  27  L.  J.,  M.  Clements  v.  Smith,  30  Id.  16;    6  Jur. 
C.  116;  Horwood  v.  Powell,  30   Id.  N.S.I  149.    Repassing  gate,  Short  v. 
203;  ft.  v.  Garrard,3  Jur.  N.S.  341;  Hudson,  5  H.  &   X.  559;  29  L.  J,, 
26  L.  J..  M.C.  148 ;  4  &  5  Viet.  c. 33.  M.  C.  208  ;  and  see  Johnson  v.  Cock- 

(c)  See  R.  v.  Hamlyn,  4  Camp.  sedge,  27   Id.   314.     Clergyman    on 
879  ;  R.  v.  Freke,  2  Jur.,  N.  S.  162.  parochial  duty,  Temple  v.  Dickinson, 
Conviction  for  taking  toll  for  steam-  1  El.  &  El.  3t ;  28  L.  J.,  M.  C.  10. 
engine,  part  of  thrashing  machine,  Taking  toll   for    the   Queen's  car- 
R.  v.  Malty,  8  El.  &  Bl.  712 !  27  L.  riages,  Westoeer  v.  Perkins,  2  El.  & 
J.,  M.  C.  -59.     Exemption  of  carts  Ei. -57  ;  28  L.J.,  M.  C.  227. 
carrying  manure,  5  &  6  Will.  4,  c. 
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toll  gate,  upon  a  certain  turnpike  road  there  situate,  called  the 
road  from  to  ,  did  take  from  one  D.  S.  the 

sum  of  ,  as  and  for  the  toll  of  two  horses  which  the  said 

D.  S.  was  then  and  there  driving,  for  passing  through  the  said 
gate ;  the  same  being  a  greater  toll  than  what  was  then  autho- 
rized and  directed  in  that  behalf  by  a  certain  statute  made  and 
passed  in  the  year  of  the  reign  of  King  ,  intituled 

"  An  Act  "  [&c,,  here  set  forth  the  title  of  the  local  turnpike  act, 
under  which  the  toll  mas  payable],  and  contrary  to  the  form  of  the 
statute  [&c.,as  in  Form  No.  6  to  the  end;  but  observing  that  the 
pecuniary  penalty  is  in  this  case  neither  more  nor  less  than  51., 
and.  that  the  agreement  for  renting  the  tolls  may,  if  the  trustees  or 
commissioners  shall  think  Jit  to  vacate  the  same,  be  declared  to  be 
null  and  void], 

5.  Conviction  under  a  Local  Turnpike  Act  of  a  Toll  Gate 
Keeper,  for  exacting  Toll  for  Sheep  driven  to  Pasture 
from  one  Parish  to  the  next  adjoining,  in  the  same  County, 
pursuant  to  the  Form  of  Conviction  given  by  the  Act  (a). 

He,  the  said  C.  D.,  being  then  and  there  the  farmer  of  the 
tolls  payable  at  a  certain  toll  gate  or  bar,  called  Spittlegate 
Bridge  Bar,  in  Spittlegate  aforesaid,  within  the  parts  of  Kesteven 
aforesaid,  did  unlawfully  demand  and  take  of  and  from  one 
A.  B.  certain  toll,  to  wit,  the  sum  of  1*.  4rf.  of  lawful  money  of 
Great  Britain,  as  and  by  way  of  toll  for  certain  cattle,  to  wit, 
sixty-four  sheep,  which  were  then  and  there  going  to  pasture, 
and  driven  from  the  parish  of  Grantham  aforesaid  to  the  parish 
of  Sowerby,  in  the  county  aforesaid,  being  the  next  adjoining 
parish  to  the  said  parish  of  Grantham,  and  which  said  sheep  did 
not  pass  upon  the  road  hereinafter  next  mentioned  more  than 
two  miles  in  going  to  pasture  as  aforesaid  ;  contrary  to  an  act 
passed  in  the  forty-fourth  year  of  the  reign  of  his  majesty  King 
George  the  Third,  intituled  "  An  Act "  [&c.,  set  out  the  title  of 
the  act  exactly']. 


HORSE-SLAUGHTERING. 

Conviction  under  12  $  13  Viet.  c.  22,  s.  7,  for  not  affixing 
Name,  #c.,  to  Licensed  Premises. 

Then  being  duly  licensed  for  slaughtering  horses  under  the 
provisions  of  the  statute  in  that  behalf,  and  keeping  and  using  a 
certain  house  there  situate  for  the  purpose  of  slaughtering  horses, 
did  not  paint  or  affix  or  cause  to  be  painted  or  affixed  over  the 
door  or  gate  of  the  said  house  [or  place,  as  the  case  may  bc\ 
where  he  then  carried  on  the  business  of  slaughtering  horses, 

(«)  See  1  &  2  Will.  4,  c.  25,  s.  I,  and  Warmly  v.  Dcahin,  H  C.  B., 
N.  S.  121;  32  L.  J.,  M.  C.  201. 
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in  large  legible  characters,  his  name,  together  with  the  words 
"  Licensed  for  Slaughtering  Horses  pursuant  to  an  Act  passed  in 
the  Twenty-sixth  Year  of  his  Majesty  King  George  the  Third," 
but  neglected  and  omitted  so  to  do,  contrary,  &c.  (a). 


HUSBAND  AND  WIFE. 

[Orders  of  justices  for  protecting  the  property  of  a  wife  deserted  by  her 
husband,  27  &  28  Viet.  c.  44.  See  Ex  parte  Sharpe,  33  L.  J.,  M.  C.  152; 
and  In  re  ll'hittingham,  10  Jur.,  N.  S.  818.] 


INCLOSURES  (b}.—(See  MALICIOUS  INJURIES.) 

INDUSTRIAL   SCHOOLS. 
20  4-  21  Viet.  c.  48;  23  #  24  Viet.  c.  108. 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES. 
25  <?•  26  Ftcf.  c.  87  (c). 

INLAND  REVENUE.-- (Sec  EXCISE.) 


JUVENILE  OFFENDERS  (rf).— (See  LARCENY.) 


LANDLORD  AND  TENANT. 
I.  FRAUDULENT  REMOVAL  OF  GOODS. 

Furm  of  Order  of  tiro  Justices,  for  the  fraudulent  Re- 
viocal  of  Goods  by  a  Tenant,  under  1 1  Geo.  2,  c.  19,  ss.  3 
and  4  (e). 

1  Whereas  a  certain  complaint  in  writing  (f)  has  been 
to  wit.     \      duly  made  and  exhibited  before  us,   S.  H.  and 

(a)  And  see  12  &  13  Viet.  c.  92,  (d)  As  to  sending  vagrant  chil- 
s.  8,  as  to  not  immediately  cutting  dren  to  industrial  schools,  see  20  & 
off  the  hair  from  the  neck  of  a  horse  21  Viet.  c.  48,  s.  5  et  teq.;  see  also 
sent  to  be  slaughtered,  and  not  kill-  23  &  24  Viet  c.  108. 

ing  the  same  within  three  days,  &c.  (e)  See  R.  v.  Morgan,  Cald.  Cas. 

See  also  R.  v.  Harris,  4  T.  R.  202  ;  156  ;  R.  v.  Middlehurst,  1  Burr.  399 ; 

and  "  Cruelty  to  Animals,"  R.  v.  Bistex,  Sayer,  304;    1   Burn, 

(b)  See  Clrilcote  v.  Youldon,  3  El.  53S.    The  justices  are  to  determine 
&  El.  7;  29  L.  J.,  M.C.  197;  under  whether  the  removal  was  bond  fide 
15  &  16  Viet.  c.  79,  s.  13.  or  fraudulent ;   Coster  v.    Wilson,  3 

(c)  See  Toutill  v.  Douglas,  33  L.  M.  &  W.  411. 

J.,  Q.  B.  66,  and  Dean  v.  Mellard,  (/)    «.  v.  Fuller,  2  D.  &  L.  98; 

32  L.  J.,  C.  P.  282.  Cosier  v.  Wilson,  3  M.  &  W.  411. 
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B.  N.  CM  esquires,  two  of  the  justices  of  our  lady  the  present 
queen,  assigned  to  keep  the  peace,  &c.,  residing  near  to  the  said 
premises  from  whence  the  goods  and  chattels  hereinafter  men- 
tioned were  removed  (we,  or  either  of  us,  not  being  interested 
in  the  said  premises,  or  any  part  thereof)  by  T.  P.  (a),  of  the 
city  of  ,  apothecary,  against  J.  D.,  late  of  ,  in  the 

said  county  of  ,  yeoman,  by  which   he,  the  said  T.  P., 

giveth  us  to  understand  and  be  informed,  that  H.  F.,  before  and 
at  the  time  when  the  said  goods  and  chattels  were  conveyed 
away  as  hereinafter  mentioned,  enjoyed  certain  tenements  with 
the  appurtenances,  lying  and  being  at  ,  in  the  said  county, 

as  tenant  thereof,  under  and  by  virtue  of  a  certain  demise,  which 
theretofore,  and  before  the  rent  hereinafter  mentioned  to  be  due 
became  so  due  and  in  arrear  as  hereinafter  set  forth,  had  been 
made  by  the  said  T.  P.,  at  and  under  the  yearly  rent  of  8/., 
payable  half-yearly,  to  wit,  upon  the  twenty-ninth  day  of  Sep- 
tember and  the  twenty-fifth  day  of  March  in  every  year,  during 
the  continuance  of  the  said  demise;  and  that,  upon  the  twenty- 
ninth  day  of  September  now  last  past,  the  sum  of  4/.,  parcel  of 
the  said  rent  of  the  said  demise,  for  half  a  year  ended  on  that 
day  in  that  year,  at  the  time  of  the  offence  hereinafter  men- 
tioned, was  and  remained  and  yet  is  due  and  in  arrear  to  the 
said  T.  P.,  under  and  by  virtue  of  the  said  demise ;  and  that, 
whilst  the  same  was  so  due  and  in  arrear  (6)  as  aforesaid,  to 
wit,  on  the  twenty-first  day  of  March  now  last  past,  the  goods 
and  chattels  of  the  said  H.  F.,  to  wit,  three  beds,  &c.  (c),  and 
certain  other  goods  and  chattels  of  the  said  H.  F.,  under  the 
value  of  50/.,  that  is  to  say,  of  the  value  of  5L,  were  then  upon 
the  said  demised  premises,  and  were  then  subject  and  liable  to 
be  taken  as  a  distress  for  the  said  arrear  of  rent  so  reserved  due 
and  payable  as  aforesaid  ;  and  that  the  said  H.  F.,  to  prevent 
the  said  T.  P.  from  distraining  the  said  goods  and  chattels  for 
the  said  arrear  of  rent  so  reserved  due  and  payable  as  aforesaid, 
afterwards,  that  is  to  say,  on  the  same  day  and  year  aforesaid, 
at  the  city  of  aforesaid,  fraudulently  (d)  removed  and 

conveyed  away  the  said  goods  off  and  from  the  said  demised 
premises;  and  that  the  said  J.  D.,  well  knowing  the  premises, 
did  wilfully  and  knowingly  (e}  aid  and  assist  the  said  H.  F.  in 
the  fraudulent  conveying  away  the  said  goods  and  chattels  off 

(a)  The  complaint  must  be  by  the  Q.  B.  396. 

landlord,  or  his   bailiff,  servant  or  (c)  The  particular  goods  need  not 

agent;  R.  v.  Davis,  5  B.  &  Ad.  551 ;  be  specified  ;  R.  v.  Rabbits,  6  D.  & 

R.  v.  Fuller,  supra.  R.  341. 

(6)  The  rent  is  due  and  payable  (d)  Or  "clandestinely." 

on  the  rent- day,  so  that  a  removal  (e)    "Wilfully    and   knowingly" 

on  that  day  may  be  fraudulent  within  are  here  essential  words;   R.v.JJ. 

the  statute;  Dibble  v.  Botvater,2  El.  RaJnorsh.,  9  Dowl.  90. 
&  Bl.  564  ;  17  Jur.  1054 ;  22  L.  J., 
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and  from  the  said  demised  premises :  and  thereupon  we,  the 
said  justices,  having  summoned  the  said  J.  D.  to  attend  us 
thereon,  to  answer  the  said  complaint,  and  the  said  J.  D.  having 
attended  accordingly,  and  we,  in  the  presence  of  the  said  J.  D., 
having  heard  and  examined  the  witnesses  produced  by  the  said 
T.  P.  upon  oath,  and  having  heard  what  was  alleged  by  the  said 
J.  D.  in  his  defence,  do,  this  day  of  ,  in  the  year  of 

our   Lord  ,  at  aforesaid,  determine   and  adjudge, 

that  the  said  J.  D.  is  guilty  of  the  premises  above  laid  to  his 
charge,  in  manner  and  form  as  by  the  said  complaint  is  above 
alleged ;  and  that  the  said  goods  and  chattels  in  the  said  com- 
plaint mentioned,  and  so  fraudulently  removed  and  conveyed 
away  as  aforesaid,  were  of  the  value  of  51.  of  lawful  money  of 
this  realm.  Therefore  it  is  considered  by  us,  the  said  justices, 
and  we,  the  said  justices,  do  order  and  adjudge  that  he,  the  said 
J.  D.,  do  pay  to  the  said  T.  P.  the  sum  of  13/.  of  like  lawful 
money,  on  the  day  of  now  next  ensuing,  being 

double  the  value  of  the  said  goods  and  chattels  in  the  said  com- 
plaint mentioned,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  In  witness  whereof  we,  the  said  jus- 
tices, have  hereunto  put  our  hands  and  seals,  this  day  of 
,  in  the  year  of  our  Lord  (a). 


II.  RECOVERY  OF  POSSESSION  OP  TENEMENTS  AFTER  DCE  DETER- 
MINATION OF  TENANCY,  UNDER  1  &  2  VICT.  c.  74. 

[Forms  of  proceedings  under  this  act  are  given  in  the  schedule  to  the 
statute.  By  its  provisions,  when  the  interest  of  a  tenant  at  will  or  for  any 
term  not  exceeding  seven  years,  where  there  is  no  rent  reserved,  or  a  rent 
not  exceeding  20/.  a  year(fi),  and  no  fine  has  been  reserved  or  made  payable, 
shall  have  ended  or  been  duly  determined,  and  he  or  the  occupier  refuses 
to  give  possession,  the  landlord  may  give  him  notice  of  his  intention  to 
proceed  to  recover  possession  under  the  act,  and  if  the  tenant  or  occupier 
does  not  appear,  or  fails  to  show  cause  why  he  does  not  give  possession,  the 

(a)  The  above  order  was  drawn  by  (6)  See  9  &  JO  Viet.  c.  95,  s.  122, 

the  late  Mr.  Justice  Holroyd  when  at  as  to   recovering    possession  where 

the  bar.  If  the  order  be  made  against  the  rent  does  not  exceed  50/.  a  year, 

the  aider  as  well  as  the  principal,  The   rent  is  the  criterion,  although 

the  fine  should  be  severed  against  the  annual  value  may  be  more ;  Earl 

each  defendant,  and  not  be  jointly  of  Harrington  v.  Ramsay.  2  El.  &  Bl. 

awarded.    See  2  Hawk.  c.  10,  s.  16 ;  669;  22  L.  J.,  Q.  B.  460;  S.  C.  in 

Morgan  v.  Brown,  4  A.  &  E.  515;  Exchequer,  8  Exch.  Rep.  879;  22 

6    Nev.    &    M.    57;    ante,   p.   264.  L.  J.,  Ex.326.  See  3  &  4  Viet.  c.  84, 

As  to  justices  giving  possession  of  s.  13,  when  the  premises  are  within 

deserted   premises,  and   restitution  the  Metropolitan  district ;  and  Ed- 

being  ordered  by  the  judges  of  as-  wards  v.  Hodges,  24  L.  J.,  M.  C.  81. 

size,  see  11  Geo.  2,  c.  19,  ss.  16,  17,  See  R.  v.  Wilson,  3  A.  &  E.  817,  as 

and  R.  v.  Sewell,  8  Q.  B.  161 ;  Ashcroft  to  a  conviction  by  justices  for  a  for- 

v.   Bourne,  3  B.  &  Ad.  684 ;  R.  v.  cible  detainer. 
Traill,  12  A.  &  E.  761. 
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justices  may  issue  their  warrant  directing  the  constables  and  peace  officers 
of  the  district  within  which  the  premises  are  situate(a)  to  give  possession 
to  the  landlord  (sect.  1).  The  notice  of  application  maybe  served  per- 
sonally, or  by  leaving  the  same  with  some  person  apparently  residing  on  the 
premises,  and  is  to  be  read  over  and  explained  by  the  person  serving  it ;  if 
such  service  cannot  be  effected,  it  is  to  be  posted  on  some  conspicuous  part 
of  the  premises  (sect.  2).  If  the  party  obtaining  the  warrant  had  not  then 
lawful  right  to  the  possession,  the  obtaining  the  warrant  is  to  be  deemed  a 
trespass  against  the  tenant  or  occupier,  although  no  entry  be  made  (6) ;  but 
the  justices  and  officers  are  protected.  The  tenant,  by  giving  sureties,  may 
stay  execution  of  the  warrant  (sects.  3,  5)  (c).] 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

[8  Viet.  c.  20,  s.  121.     See  Knapp  v.  London,  Chatham  and  Dover  Railway 
Company,  32  L.  J.,  Exch.  237,  and  ante,  pp.  49,  21,  n.  (k)  ;  28.] 
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18  &  19  Viet.         By  stat.  18  &  19  Viet.  c.  126  (d},  intituled  "An  Act  for  dimi- 
c<  12^'  nishing  Expense  and  Delay  in  the  Administration  of  Criminal 

Justice  in  Certain  Cases,"  a  summary  jurisdiction  is  given  to 
magistrates  in  petty  sessions  to  try,  by  consent  of  the  prisoner, 
charges  of  simple  larceny,  where  the  value  of  the  property 
stolen  does  not  exceed  5s.,  and  of  attempts  to  commit  simple 
larceny  or  larceny  from  the  person,  whatever  may  he  the  value 
of  the  property  attempted  to  be  stolen.  This  jurisdiction,  how- 
ever, is  not  to  be  exercised,  first,  if  the  person  charged  do  not 
consent  thereto  ;  secondly,  if  it  appear  to  the  justices  that  the 
offence  is  one  which,  owing  to  a  previous  conviction,  is 
punishable  by  law  with  transportation  or  penal  servitude  ;  and 
thirdly,  if  they  are  of  opinion  that  the  charge  is,  from  any 
other  circumstances,  fit  to  be  made  the  subject  of  prosecution 
by  indictment.  They  may  moreover  dismiss  the  person  charged 
without  proceeding  to  a  conviction  (sects.  1,  2).  An  enlarged 
jurisdiction  is  also  conferred  by  the  third  section  on  magistrates 
in  cases  where  the  accused  pleads  guilty  to  the  charge.  The 
accused  may  make  his  full  defence  and  examine  the  witnesses  by 
counsel  or  attorney  (sect.  4).  The  justices  may  remand  the 
case  to  the  next  petty  sessions,  and  in  the  meantime,  if  they 

(a)  See  Jones  v.  Chapman,  14  M.  affected  by  the  Criminal  Law  Con- 
&  W.  124.  solidation  Acts  (24  &   25  Viet.  cc. 

(b)  See  Darlington  v.  Pritchard,  4  96,   &c.  j    see   ante,  p.   154).     The 
M.  &  G.  783,  and  Edmunds  v.  Pin-  section  relating  to  fraudulent  bailees 
niger,  1  Q.  B.  558.  in  24  &  25  Viet.  c.  9(5,  does  not  ex- 

(c)  Where  the  rent  does  not  ex-  tend  to  any  offence  punishable  on 
cced  50Z.  summary  conviction,  sec  sect.  4. 

(d)  This  statute  is  not  repealed  or 
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think  fit,  admit  the  accused  to  bail  (sects.  5,  6).  Restitution  of 
property  may  be  ordered  in  those  cases  in  which  it  might  be 
ordered  after  trial  upon  indictment  (sect.  8).  The  expenses  of 
the  prosecutor  and  his  witnesses  may  also  be  directed  to  be  paid 
(sect.  14).  The  petty  sessions  holden  for  the  purpose  of  the 
act  to  be  an  open  public  court,  and  notice  of  its  holding  is  to  be  - 
given  (sect.  10).  The  conviction  or  duplicate  of  certificate  of 
dismissal  with  the  written  charge,  the  depositions  of  the  wit- 
nesses, and  the  statement  of  the  accused,  are  to  be  transmitted 
to  the  next  general  or  quarter  sessions  (sect.  7).  The  convic- 
tion is  not  to  be  attended  with  forfeiture,  nor  to  be  quashed  for 
want  of  form,  and  no  warrant  of  commitment  thereon  is  to  be 
held  void  for  any  defect,  if  it  be  therein  alleged  that  the  offender 
has  been  convicted  and  there  be  a  valid  conviction  to  sustain  it 
(sect.  13).  The  stat.  11  &  12  Viet.  c.  43,  is  not  to  apply  to 
proceedings  under  the  act,  and  the  statute  is  not  to  extend  to 
Scotland  (sects.  9,  24).  No  appeal  is  given  by  the  statute.  By 
sect.  22,  in  cases  of  injury  to  property,  parties  aggrieved  may 
receive  compensation,  although  examined  as  witnesses. 

The  following  are  the  principal  provisions  of  this  statute  at 
length  : — 

Sect.  1.  Where  any  person  is  charged  before  any  justices  of  Power  to  ju«- 
the  peace  assembled  at  such  petty  sessions  as  hereinafter  pro-  tices  at  petty 
vided  with  having  committed  simple  larceny,  and  the  value  of  s' 
the  whole  of  the  property  alleged  to  have  been  stolen  does  not,  chareed'wlth113 
in  the  judgment  of  such  justices,  exceed  five  shillings,  or  with  larceny,  &^- 
having  attempted  to  commit  larceny  from  the  person,  or  simple  summarily, 
larceny,  it  shall  be  lawful  for  such  justices  to  hear  and  deter- 
mine the  charge  in  a  summary  way,  and  if  the  person  charged 
shall   confess   the  same,   or   if  such  justices,  after  hearing  the 
whole  case  for  the  prosecution  and  for  the  defence,  shall  find 
the  charge  to  be  proved,  then  it  shall  be  lawful  for  such  justices 
to  convict  the  person  charged,  and  commit  him  to  the  common 
gaol  or   house   of  correction,  there  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  period  not  exceeding  three  calendar 
months,  and  if  they  find  the  offence  not  proved  they  shall  dis- 
miss the  charge,  and  make  out  and  deliver  to  the  person  charged 
a  certificate  under  their  hands,  stating  the  fact  of  such  dismissal ; 
and  every  such  conviction  and  certificate  respectively  may  be  in 
the  forms  (A.)  and  (B.)  in  the  schedule  to  this  act,  or  to  the 
like  effect:  provided  always,  that  if  the  person  charged  do  not  If  parties  ac- 
consent  to  have  the  case  heard  and  determined  by  such  justices,  cused  do  not 

or  if  it  appear  to  such  justices  that  the  offence  is  one  which,  consent>  Jus- 
*-_-•          r   L  L  j    •  -I       tices  to  deal 

owing  to  a  previous  conviction  of  the  person  charged,  is  punish-  wjth  cases  as 

able  by  law  with  transportation  or  penal  servitude,   or  if  such  if  this  act  had 
justices  be  of  opinion  that  the  charge  is,  from  any  other  circum-  not  passed. 
stances,  fit  to  be  made  the  subject  of  prosecution  by  indictment, 
rather  than  to  be  disposed  of   summarily,  such  justices  shall, 
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Justices  to  ask 
the  accused 
whether  he 
consents  to  the 
charge  being 
summarily  de- 
termined. 


Persons 
charged  with 
larceny,  &c. 
may  plead 
guilty  before 
justices  in 
petty  sessions, 
and  be  sen- 
tenced forth- 
with. 


instead  of  summarily  adjudicating  thereon,  deal  with  the  case  in 
all  respects  as  if  this  act  had  not  been  passed :  provided  also, 
that  if  upon  the  hearing  of  the  charge  such  justices  shall  be  of 
opinion  that  there  are  circumstances  in  the  case  which  render  it 
inexpedient  to  inflict  any  punishment,  they  shall  have  power  to 
dismiss  the  person  charged,  without  proceeding  to  a  conviction. 

Sect.  2.  Where  the  justices  before  whom  any  person  is  charged 
as  aforesaid  propose  to  dispose  of  the  case  summarily  under  the 
foregoing  provision,  one  of  such  justices,  after  the  examination 
of  all  the  witnesses  for  the  prosecution  have  been  completed, 
and  before  calling  upon  the  person  charged  for  any  statement 
which  he  may  wish  to  make,  shall  state  to  such  person  the  sub- 
stance of  the  charge  against  him,  and  shall  then  say  to  him  these 
words,  or  words  to  the  like  effect :  "  Do  you  consent  that  the 
charge  against  you  shall  be  tried  by  us,  or  do  you  desire  that  it 
shall  be  sent  for  trial  by  a  jury  at  the  sessions  or  assizes"  (as 
the  case  may  be)  ;  and  if  the  person  charged  shall  consent  to 
the  charge  being  summarily  tried  and  determined  as  afore- 
said, then  the  justices  shall  reduce  the  charge  into  writing,  and 
read  the  same  to  such  person,  and  shall  then  ask  him  whether 
he  is  guilty  or  not  of  such  charge ;  and  if  such  person  shall  say 
that  he  is  guilty,  the  justices  shall  then  proceed  to  pass  such 
sentence  upon  him  as  may  by  law  be  passed,  subject  to  the  pro- 
visions of  this  act  in  respect  to  such  offence ;  but  if  the  person 
charged  shall  say  that  he  is  not  guilty,  the  justices  shall  then  in- 
quire of  such  person  whether  he  has  any  defence  to  make  to 
such  charge,  and  if  he  shall  state  that  he  has  a  defence  the  jus- 
tices shall  hear  such  defence,  and  then  proceed  to  dispose  of  the 
case  summarily. 

Sect.  3.  Where  any  person  is  charged  before  any  justices  at 
such  petty  sessions  as  aforesaid  with  simple  larceny  (the  property 
alleged  to  have  been  stolen  exceeding  in  value  five  shillings),  or 
stealing  from  the  person,  or  larceny  as  a  clerk  or  servant,  and 
the  evidence,  when  the  case  on  the  part  of  the  prosecution  has 
been  completed,  is  in  the  opinion  of  such  justices  sufficient  to 
put  the  person  charged  on  his  trial  for  the  offence  with  which 
he  is  charged,  such  justices,  if  the  case  appear  to  them  to  be 
one  which  may  properly  be  disposed  of  in  a  summary  way,  and 
may  be  adequately  punished  by  virtue  of  the  powers  of  this  act, 
shall  reduce  the  charge  into  writing,  and  shall  read  it  to  the  said 
person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  the 
charge  ;  and  if  such  person  shall  say  that  he  is  guilty,  such  jus- 
tices shall  thereupon  cause  a  plea  of  guilty  to  be  entered  upon 
the  proceedings,  and  shall  convict  him  of  such  offence,  and  com- 
mit him  to  the  common  gaol  or  house  of  correction,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  ex- 
ceeding six  calendar  months;  and  every  such  conviction  may  be 
in  the  form  (C.)  in  the  schedule  to  this  act,  or  to  the  like  effect : 
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provided  always,  that  the  said  justices,  before  they  ask  such 
person  whether  he  is  guilty  or  not,  shall  explain  to  him  that  he 
is  not  obliged  to  plead  or  answer  before  them  at  all,  and  that  if 
he  do  not  plead  or  answer  before  them  he  will  be  committed  for 
trial  in  the  usual  course. 

Sect.  4.  In  every  case  of  summary  proceeding  under  the  act 
the  person  accused  shall  be  allowed  to  make  his  full  answer  and 
defence,  and  to  have  all  witnesses  examined  and  cross-examined 
by  counsel  or  attorney. 

Sect.  5.  Where  any  person  is  charged  before  any  justice  or 
justices  with  any  oflence  mentioned  in  this  act,  and  in  the  opinion 
of  such  justice  or  justices  the  case  may  be  proper  to  be  disposed 
of  by  justices  in  petty  sessions  under  this  act,  the  justice  or  jus- 
tices before  whom  such  person  is  so  charged  may,  if  he  or  they 
see  fit,  remand  such  person  for  further  examination  to  the  next 
petty  sessions,  in  like  manner  in  all  respects  as  a  justice  or  jus- 
tices are  authorized  to  remand  a  party  accused  under  the  act 
passed  in  the  session  holden  in  the  eleventh  and  twelfth  years  of 
her  majesty,  chapter  forty-two,  section  twenty-one  (o),  or  under 
the  Petty  Sessions  Act  (Ireland),  1851,  section  fourteen. 

Sect.  6.  If  any  person  suffered  to  be  at  large,  upon  entering 


Justices  to 
warn  accused 
that  he  is  not 
obliged  to 
plead. 

Persons  ac- 
cused may 
have  assist- 
ance of 
counsel,  &c. 

Power  to  re- 
mand persons 
charged  to 
next  petty 
sessions. 


Forfeited  re- 


(a)  By  11  &  12  Viet.  c.  42,  s.  21, 
the  remand  may  be  from  time  to 
time  by  warrant  for  such  period  as 
by  the  justice  or  justices  in  their 
discretion  shall  be  deemed  reason- 
able, not  exceeding  eight  clear  days, 
to  the  common  gaol  or  house  of  cor- 
rection, or  other  prison,  lock-up 
house  or  place  of  security  in  the 
county,  &c.,  for  which  such  justice 
shall  then  be  acting;  or  if  the  re- 
mand be  for  a  time  not  exceeding 
three  clear  days,  the  justice  may 
verbally  order  the  constable  or  other 
person  in  whose  custody  the  accused 
may  then  be,  or  any  other  constable 
or  person  to  be  named  by  the  jus- 
tice in  that  behalf,  to  continue  or 
keep  the  accused  in  his  custody, 
and  to  bring  him  before  the  same  or 
such  other  justice  as  shall  be  there 
acting  at  the  time  appointed  for  con- 
tinuing such  examination.  It  is  then 
provided,  that  any  such  justice  may 
order  the  accused  to  be  brought  be- 
fore him,  or  before  any  other  justice 
for  the  same  county,  &c.,  at  any  time 
before  the  expiration  of  the  time  for 
which  the  accused  shall  be  so  re- 
manded, and  the  officer  in  whose 
custody  he  shall  then  be  shall  duly 


obey  such  order :  it  is  also  further 
provided,  that,  instead  of  detaining 
the  accused  in  custody  during  the 
period  for  which  he  shall  be  so  re- 
manded, any  one  justice  before  whom 
such  accused  party  shall  so  appear  or 
be  brought  as  aforesaid  may  dis- 
charge him,  upon  his  entering  into 
a  recognizance,  with  or  without  a 
surety  or  sureties,  at  the  discretion 
of  such  justice,  conditioned  for  his 
appearance  at  the  time  and  place 
appointed  for  the  continuance  of 
such  examination;  and  if  the  ac- 
cused shall  not  afterwards  appear  at 
the  time  and  place  mentioned  in 
such  recognizance,  then  the  said 
justice,  or  any  other  justice  then 
and  there  present,  upon  certifying 
on  the  back  of  the  recognizance  the 
non-appearance  of  the  accused,  may 
transmit  such  recognizance  to  the 
clerk  of  the  peace  of  the  county, 
&c.,  within  which  such  recognizance 
shall  have  been  taken,  to  be  pro- 
ceeded upon  in  like  manner  as  other 
recognizances,  and  such  certificate 
shall  be  deemed  sufficient  prima 
facie  evidence  of  such  non-appear- 
ance of  the  said  accused  party. 
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cognizances  to 
be  transmitted 
to  the  clerk  of 
the  peace. 


Convictions 
and  other  pro- 
ceedings to  be 
returned  to  the 
quarter  ses- 
sions. 


Justices  may 
order  restitu- 
tion of  pro- 
perty. 


Petty  sessions 
to  be  an  open 
court,  and 
held  for  petty 
sessional  di- 


ll &  12  Viet 
c.  43,  not  to 
apply  to  pro- 
ceedings under 
this  act. 

Effect  of  con- 
viction. 


into  such  recognizance  as  the  justice  or  justices  are  authorized 
under  the  last-mentioned  act  to  take  on  the  remand  of  a  party 
accused,  do  not  afterwards  appear  pursuant  to  such  recognizance, 
then  the  justices  before  whom  he  ought  to  have  appeared  shall 
certify  (under  the  hands  of  two  of  them)  on  the  back  of  the  re- 
cognizance, to  the  clerk  of  the  peace  of  the  county  or  place,  the 
fact  of  such  nonappearance,  and  such  recognizance  shall  be  pro- 
ceeded upon  in  like  manner  as  other  recognizances,  and  such 
certificate  shall  be  deemed  sufficient  prirnd  facie  evidence  of  such 
nonappearance. 

Sect.  7.  The  justices  adjudicating  under  this  act  shall  trans- 
mit the  conviction  or  a  duplicate  of  a  certificate  of  dismissal, 
with  the  written  charge,  the  depositions  of  the  witnesses  for  the 
prosecution  and  for  the  defence,  and  the  statement  of  the  ac- 
cused, to  the  next  court  of  general  or  quarter  sessions  for  the 
county  or  place,  there  to  be  kept  by  the  proper  officer  among 
the  records  of  the  court  ;  and  a  copy  of  such  conviction,  or  of 
such  certificate  of  dismissal,  certified  by  the  proper  officer  of 
the  court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evi- 
dence to  prove  a  conviction  or  dismissal  for  the  offence  men- 
tioned therein  in  any  legal  proceeding  whatever. 

Sect.  8.  It  shall  be  lawful  for  the  justices  by  whom  any  person 
is  convicted  under  this  act  to  order  restitution  of  the  property 
stolen,  taken  or  obtained  by  false  pretences  in  those  cases  in 
which  the  court,  before  whom  the  person  convicted  would  have 
been  tried  but  for  this  act,  may  be  by  law  authorized  to  order 
restitution  (a). 

Sect.  9.  Every  petty  sessions  for  the  purposes  of  this  act  shall 
be  an  open  public  court,  and  shall  be  the  petty  sessions  holden 
for  a  petty  sessional  division  (A) ;  and  a  written  or  printed  notice 
of  the  days  and  hours  for  holding  such  petty  sessions  shall  be 
posted  or  affixed  by  the  clerk  to  the  justices  of  petty  sessions 
upon  the  outside  of  some  conspicuous  part  of  the  building  or 
place  where  the  same  are  held. 

Sect.  10.  The  provision  of  the  act  of  the  session  holden  in 
the  eleventh  and  twelfth  years  of  her  majesty,  chapter  forty- 
three,  shall  not  be  construed  as  applying  to  any  proceeding  under 
this  act. 

Sect.  11.  Every  conviction  by  justices  in  petty  sessions  under 

(a)  By  24  &  25  Viet.  c.  96,  s.  100, 
the  owner  of  property  stolen,  em- 
bezzled or  obtained  under  false  pre- 
tences, prosecuting  the  thief  to  con- 
viction, may,  except  in  the  few  in- 
stances therein  mentioned,  have  res- 
titution of  his  property  ;  see  R.  v. 
Powell,  7  C.  &  P.  640  ;  R.  v.  Slanion, 
Id.  431,  and  ante,  p.  283.  It  seems 
to  be  imperative  to  order  restitution; 


see    Criminal     Law    Consolidation 
Acts,  by  Davis,  p.  100,  n.  (4). 

(b)  But  this  provision  is  not  to 
apply  to  petty  sessions  holden  in 
or  for  the  liberties  of  the  Cinque 
Ports  or  any  part  thereof,  or  to  any 
other  liberty  or  place  not  forming 
and  not  being  within  a  petty  ses- 
sional division;  19  &  20  Viet.  c. 
118,  s.  1. 
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this  act  shall  have  the  same  effect  as  a  conviction  upon  indict- 
ment for  the  same  offence  would  have  had,  save  that  no  convic- 
tion under  this  act  shall  be  attended  with  any  forfeiture. 

Sect.  12.  Every  person  who  obtains  a  certificate  of  dismissal 
or  is  convicted  under  this  act  shall  be  released  from  all  further 
or  other  criminal  proceedings  for  the  same  cause. 

Sect.  13.  No  conviction,  sentence  or  proceeding  under  this 
act  shall  be  quashed  for  want  of  form  ;  and  no  warrant  of  com- 
mitment upon  a  conviction  shall  be  held  void  by  reason  of  any 
defect  therein,  if  it  be  therein  alleged  that  the  offender  has  been 
convicted,  and  there  be  a  good  and  valid  conviction  to  sustain 
the  same. 

Sect.  14.  Where  any  charge  is  summarily  adjudicated  upon 
under  this  act,  or  an  offender  is  under  this  act  convicted  by  jus- 
tices in  petty  sessions  upon  a  plea  of  "guilty,"  it  shall  be  lawful 
for  the  justices  by  whom  such  charge  has  been  adjudicated  upon 
or  offender  convicted,  upon  the  request  of  any  person  who  has 
preferred  the  charge  or  appeared  to  prosecute  or  give  evidence 
against  the  person  charged,  if  such  justices  think  fit  so  to  do,  to 
grant  a  certificate  to  such  person  of  the  amount  of  the  compen- 
sation, which  such  justices  may  deem  reasonable  for  his  expenses, 
trouble  and  loss  of  time  therein,  subject  nevertheless  to  the  regu- 
lations made  or  to  be  made  as  hereinafter  mentioned ;  and  every 
such  certificate  shall,  when  granted  in  England,  have  the  effect 
of  an  order  of  court  for  the  payment  of  the  expenses  of  a  pro- 
secution made  under  the  act  of  the  seventh  year  of  King  George 
the  Fourth,  chapter  sixty-four,  and  the  acts  amending  the 
same  (a),  and  when  granted  in  Ireland  shall  have  the  effect  of 
an  order  of  court  for  the  payment  of  the  expenses  of  a  prose- 
cution made  under  the  act  of  the  fifty-fifth  year  of  King  George 
the  Third,  chapter  ninety-one,  and  the  acts  amending  the  same  ; 
and  the  amount  mentioned  in  such  certificate  shall  be  paid  in 
like  manner  as  the  money  mentioned  in  such  order  of  court ; 
and  all  certificates  to  be  granted  under  this  act  shall  be  subject 
to  the  like  regulations  made  or  to  be  made  in  relation  thereto 
as  the  certificates  mentioned  in  the  said  act  of  the  seventh  year 
of  King  George  the  Fourth,  to  be  granted  by  examining  magis- 
trates, are  or  may  be  subject  to  under  the  act  of  the  session 
holden  in  the  fourteenth  and  fifteenth  years  of  her  majesty, 
chapter  fifty-five:  provided  also,  that  the  amount  of  the  fees 
payable  to  the  clerks  of  the  magistrates  in  petty  sessions,  in 
respect  of  any  proceeding  under  this  act,  and  of  the  fees  payable 
to  the  clerks  of  the  peace  for  filing  the  depositions,  conviction  or 
certificate  of  dismissal  aforesaid,  and  of  all  such  expenses  of 
apprehending  the  person  charged,  and  detaining  him  in  custody, 
and  of  such  other  expenses  as  are  now  by  law  payable  when 


Proceedings 
under  this  act 
a  bar  to  further 
proceedings. 

No  conviction 
to  be  quashed 
for  want  of 
form. 


Justices  may 
order  payment 
of  expenses. 


P. 


(a)  7  Geo.  4,  c.  64,  ss.  22, 23,  and  14  &  1 J  Viet.  c.  55. 

8  S 


626 


APPENDIX. 


Town  hall, 
lse» 

city  or  borough 
may  be  used° 
for  petty  ses- 
sions  held 


Any  metropo- 


magistrate  may 
act  alone. 


Nothing  to 
affect  provi- 
sions  of  10  & 

and  13  &  14  ' 
Viet.  c.  37. 


incurred  before  a  commitment  for  trial  may  be  added  to  the 
certificate  for  compensation  aforesaid,  and  paid  in  the  like 
manner. 

Sect.  15.  In  every  city,  borough,  town  or  place  in  England, 
where  any  petty  sessions  shall  be  holden  under  this  act,  the  town 
^ia^>  court  house,  or  other  public  building  therein  belonging  to 
any  county,  city,  borough,  town  or  place,  or  any  court  house  in 
such  city,  borough,  town  or  place,  provided  by  the  commissioners 
of  ner  majesty's  treasury,  under  the  act  of  the  session  holden  in 
the  ninth  and  tenth  years  of  her  majesty,  chapter  ninety-five, 
may  be  used  for  the  purpose  of  holding  such  petty  sessions, 
without  any  charge  for  rent  or  other  payment,  save  and  except 
the  reasonable  and  necessary  charges  for  lighting,  warming,  and 
cleaning,  when  such  public  building  is  used  for  the  purpose  of 
holding  such  courts  of  petty  sessions,  and  for  all  other  expenses 
necessarily  incidental  to  the  use  of  the  said  building  for  the  pur- 
poses of  the  said  courts  :  provided  always,  that  the  necessary 
arrangements  shall  be  made  so  that  the  sittings  of  the  said  courts 
of  petty  sessions  shall  not  interfere  with  the  business  of  the 
county,  city,  borough,  town  or  place,  or  other  business  usually 
transacted  in  such  town  hall,  court  house,  or  other  public  build- 
ing, or  any  purpose  for  which  any  such  town  hall,  court  house, 
or  other  public  building  may  be  used  by  virtue  of  any  act  of 
parliament  in  that  behalf. 

Sect.  1(5.  Any  one  of  the  magistrates  appointed  to  act  at  any 
of  the  police  courts  of  the  metropolis,  and  sitting  at  a  police  court 
witnm  tne  metropolitan  police  district,  or  any  magistrate  appointed 
to  act  at  tne  police  courts  of  the  Dublin  metropolitan  district,  and 
sitting  at  a  police  court  within  the  said  district,  or  any  stipendiary 
magistrate  appointed  for  any  city,  town,  liberty,  borough  or  dis- 
trict, and  sitting  at  a  police  court  or  other  place  appointed  in  that 
behalf,  may,  in  the  case  of  persons  charged  before  such  magis- 
trate, do  alone  all  acts  by  this  act  authorized  to  be  done  by  jus- 
tices of  the  peace  in  petty  sessions,  and  all  the  provisions  of  this 
act  referring  to  justices  in  petty  sessions  shall  be  read  and  con- 
strued as  referring  also  to  such  magistrate. 

Sect.  17.  Nothing  in  this  act  shall  affect  the  provisions  of  the 
act  of  tne  session  holden  in  the  tenth  and  eleventh  years  of  her 
majesty,  chapter  eighty-two,  "  For  the  more  speedy  Trial  and 
Punishment  of  Juvenile  Offenders  "  (a),  or  of  the  act  of  the 
session  holden  in  the  thirteenth  and  fourteenth  years  of  her  ma- 
jesty, chapter  thirty-seven,  "  For  the  further  Extension  of  sum- 
mary Jurisdiction  in  Cases  of  Larceny  "  (ft),  or  of  the  Summary 
Jurisdiction  (Ireland)  Act,  1851;  and  this  act  shall  not  extend 
to  persons  punishable  under  the  said  acts,  so  far  as  regards 
offences  for  which  such  persons  may  be  punished  thereunder. 


(a)  See  post,  p.  629. 


(b)  Id. 
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Sect.  18  relates  to  compensation  to  clerks  of  peace  and  other 
officers. 

Sect.  19  gives  power  to  increase  the  salary  of  the  chief 
metropolitan  police  magistrate  to  a  sum  not  exceeding  1,500/. 

Sect.  20  extends  to  the  whole  office  of  clerk  of  assize,  &c.  the 
provisions  of  15  &  16  Viet.  c.  73,  for  payment  by  salary  in  lieu 
of  fees  to  clerks  of  assize  for  their  duties  as  associates. 

Sect.  21  repeals  so  much  of  12  Ric.  2,  c.  10,  and  14  Ric.  2, 
c.  12,  &c.,  as  directs  payment  of  wages  to  justices  and  their 
clerks. 

Sect.  22.  And  whereas  it  is  expedient  to  amend  the  law  as  to  In  cases  of 
witnesses  in  cases  of  wilful  or  malicious  injuries  to  property  :  injuries  to 

Be  it  further  enacted,   that  in  all  cases  where   any  justice  or  Pr°PertT>  Par- 
-,  ,  iiii  e         i.  lles  aggrieved 

justices  of  the    peace   have  or  shall   hereafter  have   power  to  may  r^eive 

order   a   sum    of  money  to  be  forfeited  and  paid  to  the  party  compensation, 
aggrieved,  as  amends  or  compensation  for  any  injury  to  pro-  though  exa- 
perty,  real  or  personal  (a),  the  right  of  such  party  to  receive  miDe^  **  wli- 
the  money  so  ordered  to  be  paid  shall  not  be  affected  by  such  n 
party  having  been  examined  as  a  witness  in  proof  of  the  offence, 
any  law  or  statute  to  the  contrary  notwithstanding. 

Sect.  23.  In  the  interpretation  of  this  act  "  county  "  shall  be  Interpretation 
construed  to  include  riding,  parts,  liberty  and  division  of  a  °f  terms, 
county  ;  "borough"  to  include  city,  county  of  a  city  or  town, 
and  town  corporate  ;  "  property  "  to  include  everything  included 
under  the  words  "  chattel,  money,  or  valuable  security,"  as 
used  in  the  act  of  the  session  holden  in  the  seventh  and  eighth 
years  of  King  George  the  Fourth,  chapter  twenty-nine;  and  in 
case  of  any  "  valuable  security  "  the  value  of  the  share,  interest 
or  deposit  to  which  the  security  may  relate,  or  of  the  money  due 
thereon  or  secured  thereby,  and  remaining  unsatisfied,  or  of  the 
goods  or  other  valuable  thing  mentioned  in  the  warrant  or  order, 
shall  be  deemed  to  be  the  value  of  such  security. 

Sect.  21.  This  act  shall  not  extend  to  Scotland.  Extent  of  act. 

The  schedule  contains  the  three  following  forms  (A.),  (B.), 
and  (C.) 

FORM  (A). 
Conviction. 

1  Be  it  remembered,  that  on  the  day  of  ,  in 

to  wit.  $       the  year  of  our  Lord  ,  at  ,  in   the  said 

[county],  A.  B.  being  charged  before  us  the  undersigned 
of  her  majesty's  justices  of  the   peace  for  the  said   [county], 
and  consenting  to  our  deciding  upon  the  charge  summarily,   is 
convicted  before  us,  for  that  [he  the  said  A.  B.,  &c.,   stathig  the 
offence,  and  the  time  and  place  nhen  and  where  committed'];  and  we 

(a)  See  post,  p.  633. 
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adjudge  the  said  A.  B.  for  his  said  offence  to  be  imprisoned  in  the 
[house  of  correction]  at  in  the  said  [county],  [and  there 

kept  to  hard  labour]  for  the  space  of 

Given  under  our  hamls  and  seals,  the  day  and  year  first  above 
mentioned  at  in  the  [county]  aforesaid. 

J.  S.        (L.S.) 
H.  M.     (L.S.) 

FORM  (B). 
Certificate  of  Dismissal, 

l  We,  of  her  majesty's  justices  of  the  peace  for 

to  wit.     $    the  [county]  of  ,  certify,  that  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  at  ,  in  the  said 

[county],  A.  B.  being  charged  before  us,  and  consenting  to  our 
deciding  upon  the  charge  summarily,  for  that  [he  the  said  A.  B., 
stating  the  offence  charged,  and  the  time  and  place  when  and  where 
alleged  to  be  committed^,  we  did,  having  summarily  adjudicated 
thereon,  dismiss  the  said  charge. 

Given  under  our  hands  and  seals,  this  day  of  , 

at  in  [county]  aforesaid. 

J.  S.        (L.S.) 
H.  M.     (L.S.) 

FORM  (C). 
Conviction  upon  a  Plea  of  Guilty. 

~l  Be  it  remembered,  that  on  the  day  of  , 

to  wit.     j    'n  the  year  of  our  Lord  ,  at  in  the  said 

[county],  A.  B.  being  charged  before  us  the  undersigned 
of  her  majesty's  justices  of  the  peace  for  the  said  [county],  for 
that  [he  the  said  A.  B.,  &c.,  stating  the  offence,  and  the  time  and 
place  when  and  where  committed^,  and  pleading  guilty  to  such 
charge,  he  is  thereupon  convicted  before  us  of  the  said  offence ; 
and  we  adjudge  the  said  A.  B.  for  his  said  offence  to  be  im- 
prisoned in  the  [house  of  correction]  at  in  the  said  [county], 
[and  there  kept  to  hard  labour]  for  the  space  of 

Given  under  our  hands  and  seals,  the  day  and  year  first  above 
mentioned,  at  in  the  [county]  aforesaid. 

J.  S.        (L.S.) 
H.  M.     (L.S.) 


1.   Conviction  under  18  #  19  Viet.  c.  126,  s.  1,.for  simple 
Larceny,  the  Property  not  exceeding  5s.  in  Value. 

[Commence  as  in  form  (A)  at  p.  G27]  at  &c.,  on  &c.,  did  felo- 
niously steal,  take  and  carry  away  one  pair  of  shoes,  being  of  a 
value  not  exceeding  5s,,  to  wit,  of  the  value  of  3s.,  the  goods 
and  chattels  of  one  C.  D. 
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2.   Conviction  under  same  Section  for  having  attempted  to 

commit  simple  Larceny. 

[Commence  as  in  last  form]  at  &c.,  on  &c.,  did  unlawfully 
attempt  then  and  there  feloniously  to  steal,  take  and  carry  away 
one  gold  watch  of  the  value  of  10/.,  the  goods  and  chattels  of 
one  C.  D. 


3.  Conviction  under  same  Section  for  baring  attempted  to 

commit  Larceny  from,  the  Person. 

[Commence  as  in  last  form']  at  &c.,  on  &c.,  did  unlawfully 
attempt  then  and  there  feloniously  to  steal,  take  and  carry 
away  from  the  person  of  one  C.  D.  a  gold  watch  of  the  value 
of  10/.,  the  goods  and  chattels  of  the  said  C.  D. 

[By  26  &  27  Viet.  c.  103,  if  any  servant  shall  contrary  to  his  master's 
orders  take  from  his  possession  any  corn,  pulse,  roots  or  other  food  for  the 
purpose  of  giving  it  to  any  horse  or  other  animal  belonging  to  his  master, 
he  shall  not  be  proceeded  against  for  felony,  but  on  conviction  before  two 
justices  may  be  imprisoned  or  fined,  or  he  may  be  dismissed  without  con- 
viction, if  the  justices  deem  the  charge  to  be  too  trifling,  &c.  See  post,  p.  639.] 


JUVENILE    OFFENDERS. 

By  10  &  11  Viet.  c.  82,  every  person  charged  with  having 
committed  or  attempted  to  commit,  or  with  having  aided,  &c., 
in  the  commission  of  simple  larceny,  or  any  offence  punishable 
as  simple  larceny,  and  whose  age  at  the  time  of  committing  the 
offence  does  not  in  the  opinion  of  the  justices  before  whom  he  or 
she  appears  exceed  the  age  of  sixteen  years  (13  &  14  Viet.  c.  37), 
on  conviction  before  any  two  justices  in  petty  sessions  at  the 
usual  place,  and  in  open  court,  may  be  imprisoned  with  or  with- 
out hard  labour  for  any  term  not  exceeding  three  calendar  months, 
or  in  the  discretion  of  the  justices  shall  forfeit  a  sum  not  exceeding 
31.  (rj),  or  if  a  male  and  of  an  age  not  exceeding  fourteen  years 
(13  &  14  Viet.  c.  37),  shall  be  once  privately  whipped,  either 
instead  of  or  in  addition  to  the  imprisonment.  The  justices  may 
dismiss  the  accused  without  punishment  or  leave  the  case  for 
prosecution  by  indictment,  and  if  the  accused  or  his  parent  (13 
&  14  Viet.  c.  37)  object  to  the  case  been  summarily  disposed  of, 
they  are  not  to  exercise  summary  jurisdiction  (sect.  1).  Cer- 
tiorari  is  taken  away  (sect.  10)  (i);  restitution  of  property  may 
be  ordered  (sect.  12);  recovery  of  penalties  (sect.  13) ;  payment 
of  expenses  of  prosecutions  may  be  ordered  (sects.  14,  15). 

(a)  See   28  &  29   Viet.   c.  127,       convictions  to  Quarter  Sessions,  is 

ante,  p.  543.  repealed   by  21   &    22  Viet.  c.   67. 

(6)  Sect.  11,  requiring  a  return  of      See  also  17  &  18  Viet.  c.  86;   18  & 
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The  schedule  contains  the  two  following  forms  : — 

Form  of  Certificate  of  Dismissal. 

1  We,  of  her  majesty's  justices  of  the  peace 

to  wit.    )       for  the  county  of  [or  I,  a  magistrate  of  the 

police  court  of  ,  as  the  case  may  6e],  do  hereby  certify,  that 

on  the  day   of  in  the  year   of  our  Lord  ,  at 

in  the  said  county  of  ,  M.  N.  was  brought  before 

us  the  said  justices  [or  me  the  said  magistrate]  charged  with  the 
following  offence  (that  is  to  say),  \_here  state  briefly  the  particulars 
of  the  charge},  and  that  we  the  said  justices  [or  I  the  said  magis- 
trate] thereupon  dismissed  the  said  charge. 

Given  under  our  hands  [or  my  hand]  this  day  of  . 


Form  of  Conviction. 

7  Be  it  remembered,  that  on  the  day  of  ,  in 

to  wit.    3      the  year  of  our  Lord  one  thousand  eight  hundred 
and  ,  at  in  the  county  of  [or  riding,  division, 

liberty,  city,  &c.,  as  the  case  may  be~\,  A.  O.  is  convicted  before 
us  J.  P.  and  Q.  R.,  two  of  her  majesty's  justices  of  the  peace 
for  the  said  county  [or  riding,  &c.],  [or  me,  S.  T.,  a  magistrate 
of  the  police  court  of  ,  as  the  case  may  be~\,  for  that  he  the 

said  A.  O.  did  [specify  the  offence,  and  the  time  and  place  when 
and  where  the  same  was  committed,  as  the  case  may  be,  but  without 
setting  forth  the  evidence^,  and  we  the  said  J.  P.  and  Q.  R.  [or  I 
the  said  S.  T.]  adjudge  the  said  A.  O.  for  his  said  offence  to  be 
imprisoned  in  the  [or  to  be  imprisoned  in  the  and 

there  kept  to  hard  labour  for  the  space  of         (a)  ,  [or  we  (or  I) 
adjudge  the  said  A.  O.  for  his  said  offence  to  forfeit  and  pay 
(here  state  the  penalty  actually  imposed),  and  in  default 
of  immediate  payment  of  the  said  sum,  to  be  imprisoned  in  the 
,  [or  to  be  imprisoned  in  the  and  there  kept  to  hard 

labour]  for  the  space  of  (6)  ,  unless  the  said  sum  shall  be 

sooner  paid. 

Given  under  our  hands  and  seals  [or  my  hand  and  seal]  the 
day  and  year  first  above  mentioned. 


19  Viet.  c.  87 ;  19  &  20  Viet.  c.  109,  (a)  See  form  of  conviction,  when 

and    20  &  21  Viet.  c.  55,  relating  the  offender  is  to  be  sent  to  a  refor- 

to  reformatory  schools  for  juvenile  matory  school  at  the  expiration  of 

offenders.    See  also  1  &  2  Viet.  c.  82  his  sentence,  19  &  20  Viet.  c.  109, 

and  5  &  6  Viet.  c.  98,  s.  12  (Park-  schedule. 

hurst    Prison);   20   &   21   Viet.    c.  (ft)  See   28    &   29    Viet.  c.    127, 

48,  and  23  &  24  Viet.  c.  108  (In-  ante,  p.  543. 
dustrial  Schools). 


LIGHTING  AND  WATCHING  ACT. 

1.  Conviction  under  10  $  11  Viet.  c.  82  (amended  by  13  #  14 
Viet.  c.  37),  of  a  Person  not  exceeding  Sixteen  Years  of 
Age  for  simple  Larceny. 

Then  being  under  the  age  of  sixteen  years,  to  wit,  of  the  age 
of  twelve  years,  is  convicted  before  the  undersigned  two  of  her 
majesty's  justices,  &c.,  for  that  the  said  A.  B.  did,  on  &c.,  at 
&c.,  feloniously  steal,  take  and  carry  away,*  [or  did  then  and 
there  unlawfully  attempt  and  endeavour  then  and  there  felo- 
niously to  steal,  take  and  carry  away]  one  coat  of  the  value 
of  ,  of  the  goods  and  chattels  of  one  C.  D. 


2.  Conviction  under  same  Section  for  Stealing  in  a   Garden 
after  a  jrrecious  Conviction. 

To  *  in  preceding  Form,  then]  from  a  certain  garden  of  one 
C.  D.,  there  situate,  twenty  apples,  the  property  of  the  said 
C.  D.,  and  then  and  there  growing,  contrary,  &c.,  he  the  said 
A.  B.  having  been  before  convicted  of  the  like  offence. 


3.   Conviction  under,  n-here  Imprisonment  rclth  or  without 
Whipping  is  adjudged. 

State  after  the  description  of  the  justices,  that  the  conviction 
took  place  "  in  petty  sessions  assembled  at  the  usual  place  and  in 
open  court,"  and  when  whipping  is  adjudged,  state  that  the  age 
of  the  offender  does  not  exceed  fourteen  years,  and  that  he  is 
"to  be  once  privately  whipped  during  such  imprisonment,  the 
whipping  to  be  with  a  cane,  &c.  [speci/'ying  the  instrument],  and 
strokes  to  be  inflicted  [specifying  the  number  of  strokes]"  («). 


LIGHTING  AND  WATCHING  ACT  (b). 

Conviction  under  3^4  Will.  4,  c.  90,  s.  55,  for  damaging 
Lamps. 

Did  wilfully  break  a  certain  lamp  then  and  there  erected, 
put  up  and  fixed  by  the  inspectors  duly  appointed  and  acting 
under  and  by  virtue  of  an  act  passed  in  the  fourth  year  of  the 

(a)  If  whipping  be  adjudged,  in-  being  imprisoned,  &c."    See  24  &  25 

stead  of  imprisonment,  say,  "  for  his  Viet.  c.  96,  s.  119. 
said   offence   to   be  once   privately  (b)  See  R.  v.  //.  Sussex,  26  L.  J., 

whipped  out  of  prison,  instead   of  M.  C.  74. 
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reign  of  King  William  the  Fourth,  intituled  "  An  Act  to  repeal 
an  Act  of  the  eleventh  Year  of  his  late  Majesty  King  George  the 
Fourth,  for  the  Lighting  and  Watching  of  Parishes  in  England 
and  Wales,  and  to  make  other  Provisions  in  lieu  thereof,"  con- 
trary to  the  form  of  the  said  statute. 


LOAN  SOCIETIES. 
(3  #  4  Viet.  c.  110,   made  perpetual  by  26  $  27  Viet.  c.  56.) 


LOCOMOTIVES. 

(USING  ON   TURNPIKE    AND    OTHER  ROADS   FOR    AGRICULTURAL 
AND  OTHER  PURPOSES.) 

(24  Sf  25  Viet.  c.  70  j  28  $  29  Viet.  c.  83,  ss.  3,  4,  8.) 


LODGIN7G   HOUSES. 
(14  §f  15  Viet.  c.  99,  ss.  13, 16.) 

LORD'S  DAY.      (See  SUNDAY.) 


LOTTERY.     (Ante,  GAMING.) 

(42  Geo.  3,  c.  119,  8s.  5,  6 ;  6  #  7  Witt.  4,  c.  66  j  7  #  8  Viet, 
c.  109  (a).) 


LUNATICS. 

(See  16  8f  17  Viet.  c.  97, «.  127;  18  8f  19  F?c<.  c.  105;  23  % 
24  Fief.  c.  75 ;  27  4-  28  Viet.  c.  29  (6).) 

(a)  Proceedings  for  the  recovery  state  lotteries  ;  R.  v.  Tuddenham,  9 

of  penalties  relating  to  lotteries,  con-  Dowl.  937  ;  see  R.  v.  Crawshaw,  30 

trary  to  42  Geo.  3,  c.  119,  must,  since  L.  J.,  M.  C.  58. 

the  46  Geo.  3,  c.  48,  s.  59,  be  sued  (b)  11  &  12  Viet.  c.  43,  does  not 

for   in    the   name  of  the  attorney-  apply  to  complaints  or  orders  made 

general,  and  not  before  magistrates,  with  respect  to  lunatics;  ante,  p.  60. 
whether  the  lotteries  are  private  or 
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MALICIOUS  INJURIES. 

1.   Conviction  of  a  Person  for  cutting  down  Trees,  nith  Intent 

to  steal  them,  under  the  24  ^  25  Viet.  c.  96,  *.  33. 
For  that  the  said  A.  B.,  on  &c.,  at  &c.,  did  cut,  break,  root 
up  and  damage  two  lime  trees,  two  sapling  oaks  and  a  large 
quantity,  to  wit,  a  cartload  of  under-wood,  then  and  there 
growing,  and  being  the  property  of  C.  D.,  with  intent  to  steal 
the  same,  thereby  doing  injury  to  the  said  C.  D.  to  the  amount 
of  (a) ;  against  the  form  of  the  statute  in  such  case  made 

and  provided  :  And  I,  the  said  J.  P.,  do  therefore  adjudge  the 
said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 
21.  [not  exceeding  5/.],  and  the  further  sum  of  10*.  for  the 
amount  of  the  injury  so  done  as  aforesaid,  and  also  the  sum  of  7s. 
for  costs;  and  in  default  of  immediate  payment  of  the  said  sums 
to  be  imprisoned  in  the  house  of  correction  at  ,  in  the 

said  county,  and  there  kept  to  hard  labour  for  the  space  of  one 
calendar  month  (b\  unless  the  said  sums  shall  be  sooner  paid. 
And  I  direct  that  the  said  sum  of  21.  shall  be  paid  (c),  and  ap- 
plied according  to  law  ;  and  that  the  said  sum  of  10s.  shall  be 
paid  to  the  said  C.  D.  And  I  order  that  the  said  sum  of  7s. 
for  costs  shall  be  paid  to  the  said  C.  D. 

[By  sect.  33,  for  a  second  offence,  the  punishment  is  imprisonment  for 
not  more  than  twelve  calendar  months,  and  a  third  offence  is  declared  to  be 
felony. 

By  sect.  32,  a  first  offence  of  this  kind  is  felony,  where  the  tree,  sapling, 
shrub,  or  underwood  is  growing  in  "  any  park,  pleasure  ground,  garden, 
orchard  or  avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling- 
house,"  and  the  amount  of  the  injury  exceeds  II. 

Possession  of  trees,  &c.,  not  satisfactorily  accounted  for,  sect.  35.  Steal- 
ing live  or  dead  fence,  gates,  &c.,  sect.  3+ ;  fruit,  vegetable  produce,  &c., 
sects.  36,  37.  There  is  an  appeal,  sect  110  ;  but  no  certiorari,  sect.  111. 

By  24  &  25  Viet.  c.  97,  s.  52,  any  person  who  shall  wilfully  or  maliciously 
commit  any  damage  to  any  real  or  personal  property,  whether  of  a  public 
or  a  private  nature,  for  which  no  punishment  is  thereinbefore  provided,  shall, 
on  conviction  thereof  before  a  justice,  at  his  discretion,  be  imprisoned  with 
or  without  hard  labour  for  a  term  not  exceeding  two  months,  or  forfeit  and 
pay  a  sum  not  exceeding  51.,  and  such  further  sum  as  shall  appear  to  be  a 
reasonable  compensation  for  the  damage  not  exceeding  51. ;  which  last- 
mentioned  sum  shall,  in  the  case  of  private  property,  be  paid  to  the  party 
aggrieved  [or  the  justice  may  discharge  the  offender  on  making  satisfaction 

(a)  The  injury  must  be   to   the  nalty  imposed,  or  of  both,  together 

amount  of"  a  shilling  at  the  least,"  with  the  costs,  shall  not  exceed  51.; 

that  is,  the  immediate  injury  done  (and  see  28  &  29  Viet.  c.  127,  ante, 

to  the  tree,  and  not  the  consequen-  p.  543)  ;    not    exceeding   four    ca- 

tial  damage   or  cost  of  replanting ;  lendar   months    where    the   amount 

R.  v.  Whiteman,  23  L.  J-,  M.  C.  120.  shall  not  exceed  WL  ;  and  not  more 

(ft)  By  sect.  107,  the  term  of  im-  than   six  calendar   months  in   any 

prisonment   is    not    exceeding   two  other  case. 

calendar  months,  where  the  amount  (c)  See  sect.  106,  for  the  applica- 

of  the  sum  forfeited  or  of  the  pe-  tion  of  the  penalties. 
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to  the  party  aggrieved,  sect.  66]  ;  and  in  the  case  of  property  of  a  public 
nature,  or  wherein  any  public  right  is  concerned,  the  money  shall  be  applied 
in  the  same  manner  as  any  penalty  imposed  by  a  justice  under  that  act, 
and  if  not  paid,  the  offender  may  be  committed  to  prison  with  or  without 
hard  labour  for  a  term  not  exceeding  two  months.  Provision  is  then  made 
for  persons  having  acted  under  a  claim  of  right;  and  by  sect.  53,  the  pro- 
visions of  sect.  52  are  extended  to  persons  wilfully  or  maliciously  com- 
mitting any  injury  to  trees,  saplings,  shrubs,  or  underwood,  for  which  no 
punishment  is  thereinbefore  provided.  By  sect.  58,  malice  against  the 
owner  of  the  property  is  not  essential  for  this  class  of  offences.  There  is  an 
appeal  under  this  act,  sect.  68 ;  but  no  certiorari,  sect.  69.] 


2.  Conviction  for  maliciously  cutting  and  damaging  Trees, 
under  the  24  ^  25  Viet.  c.  97,  s.  22  (a). 

For  that  the  said  A.  B.,  on  &c.,  at  &c.,  did  unlawfully  and 
maliciously  cut,  break,  bark,  root  up  and  damage  two  sapling 
beech  trees,  six  sapling  horse-chestnut  trees,  six  laburnum  trees 
and  six  shrubs,  the  property  of  C.  D.,  then  and  there  growing, 
thereby  then  and  there  doing  injury  to  the  said  C.  D.  to  the 
amount  of  15s.,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  And  I,  the  said  justice,  do  therefore  ad- 
judge, &c.,  [the  same  as  in  the  last  precedent ;  the  penalty  and 
the  form  of  conviction  being  precisely  the  same  as  for  cutting 
trees  with  intent  to  steal  them.  The  other  provisions  of  the  statute 
also,  in  regard  to  these  two  offences,  are  similar]. 


MANUFACTURES  (ft). 

Conviction  pursuant  to  6  fy  7  Viet.  c.  40,  s.  2,  for  embezzling 
Cotton  Materials  entrusted  to  Defendant  to  be  worked 
up(c). 

For  that  the  said  T.  P.,  on  &c.,  at  &c.,,  being  entrusted  by 
R.  B.  and  J.  H.,  both  of  aforesaid,  manufacturers  of 

cotton  goods,  with  four  pieces  of  cotton  warp,  and  nine  pounds 
weight  of  cotton  weft,  of  the  goods  and  chattels  of  the  said  R.  B. 
and  J.  H.,  and  being  then  and  there  hired  and  employed  by  the 
said  R.  B.  and  J.  H.  to  work  up  and  manufacture  the  same  into 

(a)  See  sects.  23  and  24,  as  tode-  (b)  See  post,  "  Mines,"  "  Master 

stroying  fruit  and  vegetable  produc-  and  Servant,"  "Truck  Act"  and  17 

tions,&c.;  sect.  25,  damaging  fences,  Geo.  3,  c.  56,  s.  10,  as  to  materials 

stiles,   &c..     See   also  R.  v.  Dodson  used  in  manufacture,  which  there  is 

and  others,  9  A.  &  E.  704 ;  Charter  reason  to   suspect  have   been  em- 

v.  Greame,  13  Q.  B.  216;   18  L.  J.,  bezzled;   R.  \.Edmundson,  28  L.  J., 

M.  C.   73;    Horn    v.    Thornborough,  M.  C.  213. 

3  Exch.  846;   Parrington  v.  Moore,  (c)  R.  v.  Wilcock,  7  Q.  B.  317; 

2  Id.  223;   Klne  V.  Evenhed,  10  Q.  Re  Koothroyd,  15  M.  &  W.  1;  Davis 

B.  143.  v.  Nesli,  6  C.  &  P.  167. 
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pieces  commonly  called  calicoes,  for  them  the  said  R.  B.  and 
J.  H.,  and  being  entrusted  as  aforesaid  with  the  said  cotton 
warps  and  cotton  weft  for  the  purpose  of  working  up  and  manu- 
facturing the  same  as  aforesaid,  he  the  said  T.  P.,  unlawfully 
and  against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, did  then  and  there  embezzle  two  pieces  of  the  said  cotton 
warp,  and  four  pounds  and  a  half  weight  of  the  said  cotton  weft, 
part  of  the  said  cotton  materials  with  which  he  the  said  T.  P. 
was  so  entrusted  as  aforesaid,  contrary,  &c. 

[See  form  in  sect.  28.  The  punishment  by  sect  11  is  imprisonment 
and  hard  labour  for  not  less  than  fourteen  days,  nor  more  than  three  months 
(see  ante,  p.  543),  for  a  first  offence.  By  sect.  29  there  is  an  appeal  to  the 
sessions,  where  the  sum  adjudged  to  be  paid  exceeds  20s.,  or  the  imprison- 
ment exceeds  one  calendar  month  ;  but  by  sect  30  no  certiorari.~\ 


MARKETS   AND  FAIRS   CLAUSES   ACT. 
(10  $  11  Viet.  c.  14  (a).) 


MASTER  AND  SERVANT. 

(See  APPRENTICE — COMBINATION — MANUFACTURES — TRUCK 

ACT.) 

1.  Conviction  under  4  Geo.  4,  c.  34,  s.  3,  of  a  Servant  for  not 
commencing  Service  under  a  Written  Contract  (6). 

That  A.  B.,  of  &c.,  did,  on  &c.,  at  the  parUh  of  ,  in 

the  said  [county  (c)],  contract  with  one  C.  D.,  to  serve  him  in 

(a)  See  Elias  v.  Nightingale,  27  tain  time,  and  the  term  of  his  con- 

L.  J.,  M.  C.  151;  Castoell  v.  Cook,  tract  being  unexpired,  "  did  unlaw- 

31  Id.  185  ;  Wiltshire  v.  Jf'illett,  32  fully  misdemean  and  misconduct 

Id.  8  j  Llandaff  Market  Company  v.  himself  in  his  said  service  by  ne- 

Li/ndon,  30  Id.  105  ;  Satage  v.  Brook,  glecting  and  absenting  himself  from 

33  Id.  42;  Pope  v.  Whalley,  34  L.  J.,  his  said  service  without  the  leave  of 

M.  C.  76  ;  and  ante,  '*  Hawkers."  his  master,  without  having  given  to 

( 6)  The  following  review  of  the  nu-  his  said  master  any  notice  thereof, 

merous  cases  under  this  statute  may  and  without  assigning  any  sufficient 

be  found  useful  in  practice  (see  also  reason  for  so  doing;"  Held  bad,  as 

ante,  p.  165,  and  abstract  of  the  sta-  it  did  not  show  that  J.  G.  had  ab- 

tute,  post,  638): — A  warrant  of  com-  sented  himself  without  lawfulcxcuse. 

mitment,  under  the  third  section,  ad-  Such  an  instrument  need  not  set  out 

judged  that  J.  G.,  having  contracted  the  evidence,  at  all  events  since  11  & 

to  serve  J.  S.  as  a  collier  for  a  cer-  12  Viet.  c.  43,  s.  17 ;  Re  Geswood,  2 

(c)  The  justice  must  be  for  the  county  or  place  where  the  servant  entered 
into  the  contract  of  service,  or  was  employed,  or  was  found:  sect.  3,  and 
Johnson  v.  Reid,  6  M.  &  \V.  124. 
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the  capacity  and  employment  of  a  servant  in  husbandry  (a)  [or 
artificer,  calico  printer,  handicraftsman,  miner,  collier,  keelman, 

T?  1     c,   TMnero-noT       T      TUT     /-*      or  T      T       TIT/-I/?        -rr      T  ___»*•          *        *-. 


El.  &  Bl.  952;  23  L.  J.  M.  C.  35 ; 
17  Jur.  1163.  Lord  Campbell  said, 
•'Such  a  document  is  no  doubt, 
for  some  purposes,  equivalent  to  a 
conviction ;  for  instance,  it  is  not 
necessary  to  draw  up  and  return  to 
the  sessions  any  other  formal  record 
of  the  conviction."  Wight-man,  J., 
said,  "Since  the  decision  in  Lindsay 
v.  Leigh,  it  can  hardly  be  contended 
that  this  is  a  conviction  for  all  pur- 
poses." See  also  Re  Bailey  and  Col- 
lier, 3  El.  &  Bl.  607,  where  the 
warrant  alleged  that  the  plaintiff 
had  been  guilty  of  divers  misde- 
meanors, particularly  that  he  had 
absented  himself  from  the  service  of 
his  masters  before  the  term  of  his 
contract  with  them  was  completed: 
Held,  that  no  conviction  was  neces- 
sary, and  that  the  warrant,  whether 
it  was  an  order  (as  Mr.  Baron  Parke 
thought  it  was)  or  in  the  nature  of  a 
conviction,  was  the  only  instrument 
contemplated  by  the  legislature,  and 
the  legality  of  the  imprisonment  de- 
pended upon  the  sufficiency  of  that 
instrument  alone  ;  and  that,  whether 
the  warrant  was  construed  with  less 
strictness,  as  being  in  the  nature  of 
an  order,  or  with  greater  strictness, 
as  being  in  the  nature  of  a  convic- 
tion, it  was  bad,  as  it  did  not  bring 
the  case  within  the  statute,  by  aver- 
ring either  that  the  contract  was 
in  writing  or  that  the  service  had 
been  entered  upon  ;  Lindsay  v.  Leigh, 
11  Q.  B.  455.  Commitment  stating 
that  defendant  did,  before  the  con- 
tract of  service  was  completed,  "  ab- 
sent himself  from  his  said  service, 
and  did  thereby  neglect  to  fulfil  the 
same,  contrary  to  the  form  of  the 
statute,"  was  held  not  to  show  any 
offence,  as  there  might  be  some  law- 
ful excuse  for  his  absence,  though 
the  statute  simply  makes  the  party 
absenting  himself  from  service  the 
ground  of  complaint ;  Re  Turner,  9 
Q.  B.  80.  See  Willett  v.  Booth,  30 


L.  J.,  M.  C.  6  ;  Youle  v.  Mappin,  Id. 
234.  There  should  not  only  be  ab- 
sence without  lawful  excuse,  but 
knowledge  on  the  part  of  the  de- 
fendant that  there  was  no  lawful 
excuse  ;  Rider  v.  Wood,  29  Id.  1 ; 
2  El.  &  El.  338.  Where  the  de- 
fendant had  agreed  in  writing  to 
enter  into  service,  but  could  not  do 
so  (on  account  of  a  previous  con- 
tract with  another)  without  exposing 
himself  to  penalties,  it  was  held  that 
he  had  a  lawful  excuse  for  not  com- 
mencing service  ;  Ashmore  v.  Horton, 
2  El.  &  El.  360 ;  29  L.  J.,  M.  C.  13. 
The  rule  formerly  requiring  that  the 
evidence  should  appear  to  have 
been  given  in  the  presence  of  the 
party  charged,  applied  also  to  these 
warrants  of  commitment,  which  ope- 
rate in  themselves  as  convictions  or 
orders,  and  the  warrant  alone  being 
returned,  and  being  defective  in  this 
respect,  the  court  would  not  as- 
sume that  there  was  a  distinct  con- 
viction free  from  the  objection ;  R. 
v.  Tordoft,  5  Q.  B.  933  ;  Re  Gray, 
2  D.  &  L.  539  ;  R.  v.  Lewis,  1  Id. 
822.  In  another  case  it  was  held  to 
have  the  double  character  of  a  con- 
viction and  commitment,  and  to  be 
bad  in  the  character  of  a  conviction, 
as  it  did  not  adjudge  any  imprison- 
ment (Re  Geswood,  ante),  but  merely 
adjudged  the  complaint  to  be  true, 
and  then  convicted  the  defendant, 
and  commanded  the  keeper  of  the 
house  of  correction  to  receive  him, 
to  remain  and  be  held  to  hard  labour 
for  a  certain  time  ;  Re  Hammond,  9 
Q.  B.  92.  In  another  case  it  was 
held  to  be  a  commitment  in  execu- 
tion, and  bad  for  want  of  venue,  in 
not  showing  that  the  contract  had 
been  entered  into,  or  the  work  had 
been  refused  to  be  done,  or  the  ser- 
vant had  been  found,  within  the 
jurisdiction  of  the  magistrate  ;  John- 
son v.  Reid,  6  M.  &  W.  124.  It  is 
doubtful  whether,  since  11  &  12 


(a)  It  is  necessary  to  show  a  contract  to  serve  in  an  employment  within 
the  act;  R.  v.  Lewis,  1  D.  &  L.  822  ;  Re  Copestick,  13  L.  3\,  M.  C.  101  ; 
Wiles  v.  Cooper,  3  A.  &  E.  524. 
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pitman,  glassman,  or  potter],  for  the  term  of          ,  from  the 

day  of  (a),  at  and  for  the  wages  of  *  (the  said  con- 


Vict.  c.  43,  the  conviction  any 
longer  forms  part  of  the  commit- 
ment ;  Smith  on  Master  and  Ser- 
vant, p.  331,  n.  (e),  2nd  edit  The 
relation  of  master  and  serrant  is  es- 
sential to  give  the  magistrate  juris- 
diction; Hardy  v.  Ryle,  9  B,  &  C. 
603 ;  milett  v.  Booth,  30  L.  J.,  M. 
C.  6  ;  see  also  Re  Bailey  and  Collier, 
3  El.  &  El.  607;  18  Jur.  930;  23 
L.  J.,  M.  C.  161,  in  which  the  Court 
of  Queen's  Bench  held,  that  it  might 
be  shown  by  affidavit  that  there  had 
not  been  any  evidence  before  the 
magistrate  of  a  contract  to  serve 
within  the  statute,  so  as  to  give 
them  jurisdiction  in  the  matter.  The 
contract  must  be  to  serve  the  com- 
plainant exclusively  ;  Lancaster  v. 
Greaves,  9  B.  &  C.  628 ;  Ex  parte 
Gordon,  1  Jur.,  N.  S.  683 ;  25  L.  J., 
M.  C.  12.  It  should  be  mutually 
binding ;  R.  v.  Welch  and  another,  2 
El.  &  Bl.  357  ;  22  L.  J.,  M.  C.  145 ; 
Re  Lord,  12  Q.  B.  757;  Whittle 
\.  Frankland,  31  L.  J.,  M.  C.  81. 
As  to  aiding  and  abetting  the  ser- 
vant to  absent  himself,  see  Ex  parte 
Smith,  27  Id,  186;  substituting  good 
for  bad  commitment,  Id.  ante,  p.  289, 
n.  (e) ;  showing  by  affidavit  commit- 
ment was  wrong,  ante,  p.  400.  The 
following  cases  are  not  within  the 
statute:— Domestic  servants  (Kit- 
chen v.  Sl.aw,  6  A.  &  E.  729);  fe- 
lonious acts  (Jones  v.  Williams,  3 
B.  &  C.  762  ;  Ex  parte  Jacklin,  2  D. 
&  L.  103  ;  13  L.  J.,  M.  C.  139) ;  a 
person  employed  to  keep  possession 
under  a /./a  (Branwell  v.  Pennick, 
1  B.  &  C.  536);  contract  to  weave 
silk  gowns  at  certain  prices  (Hardy 
v.  Ryle,  9  E.  &  C.  603) ;  to  complete 
a  carriage  road  for  a  certain  price 
within  a  certain  time  (Lancaster  v. 
Creates,  9  B.  &  C.  628) ;  to  print 
pieces  of  woollen  goods  (Ef  parte 
Johnson,  1  Dowl.  702);  to  keep  ac- 
counts at  a  farm  and  to  carry  out 
the  orders  there  given  (Davies  v. 
Berwick,  30  L.  J.,  M.  C.  84).  The 
following  cases  are  within  the  sta- 
tute:— A  designer  who  invents  and 
draws  patterns  for  calico  printing 


(Ex  parte  Ormrod,  1  D.  &  L.  825; 
13  L.  J.,  M.  C.  73  ;  Lilly  v.  Elwin, 
11  Q.  B.  742  ;  R.  v.  Lewis,  1  D.  & 
L.  822 ;  13  L.  J.,  M.  C.  46) ;  a  stuff- 
presser  working  manually  for  weekly 
wages  and  a  commission  and  super- 
intending other  workmen  (Whiteley 
v.  Jrmitage,  13  W.  R.  144);  a  per- 
son employed  by  a  master  tailor  to 
make  clothes  as  he  should  be  re- 
quired,— when  engaged  on  a  job,  he 
was  to  work  on  the  tailor's  pre- 
mises, and  for  him  exclusively,  until 
the  job  was  finished  (Ex  parte 
Gordon,  25  L.  J.,  M.  C.  12);  a 
skilled  angle-iron  smith  engaged  to 
work  at  the  construction  of  an  iron- 
clad vessel  and  to  serve  his  em- 
ployer exclusively  until  the  com- 
pletion of  the  vessel  (Lawrence  v. 
Todd,  32  L.  J.,  M.  C.  238)  ;  a  butty 
collier,  although  he  employ  men 
under  him  (  Botrers  v.  Loiekin,  6  E. 
&  B.  584;  25  L.  J.,  Q.  B.  371; 
Whiteby  v.  4r  milage,  5  N.  R.  120 ; 
see,  however,  Sleeman  v.  Barrett,  2 
H.  &  C.  934  ;  33  L.  J.,  Exch.  153, 
and  post,  "  Truck  " ).  When  a  fresh 
absenting  renders  the  servant  liable 
to  a  second  conviction,  see  Ex  parte 
Baker,  7  E.  &  B.  697;  26  L.  J., 
M.  C.  193  (in  Exch.  on  a  different 
point,  26  L.  J.,  M.  C.  155),  and  see 
Youle  v.  Mappin,  30  L.  J.,  M.  C. 
234;  Whittle  v.  Frankland,  31  Id. 
84.  Warrant  stating  that  it  appeared 
to  the  justices,  as  well  upon  examin- 
ation on  oath  "as  otherwise,"  that 
the  defendant  having  contracted  to 
serve,  and  the  term  of  his  contract 
being  unexpired,  did  neglect  and 
absent  himself,  &c.,  held  sufficient ; 
Ex  parte  Baker,  supra.  See,  in  case 
of  an  infant  workman,  Re  Lord,  12 
Q.  B.  757  ;  Wood  v.  Fenwick  and 
others,  10  M.  &  W.  195  ;  R.  v.  Inha- 
bitants of  Chillesford,  4  B.  &  C.  94; 
Gray  v.  Cookson,  16  East,  13,  ante, 
p.  71,  n.  (o). 

(a)  It  need  not  be  for  any  specific 
time  ;  Taylor  v.  Carr,  31  L.  J.,  M.  C. 
Ill,  and  Whittle  v.  Frankland,  Id. 
81. 
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tract  being  in  writing  (a),  and  signed  by  the  said  A.  B.  and  the 
said  C.  D.),  and  that  the  said  A.  B.  did  not  at  any  time  enter  into 
or  commence  his  said  service  according  to  his  said  contract,  con- 
trary, &c. 


2.  Conviction  under  same  Section  of  a  Servant  for  having 
entered  upon  Service  and  absenting  himself. 

To  *  in  preceding  form']  and  that  the  said  A.  B.,  having 
entered  upon  such  service,  did  afterwards,  to  wit,  on,  &c.,  at  the 
said  parish  of  ,  without  notice  and  before  the  term  of  his 

said  contract  was  completed,  unlawfully,  without  the  said  C.  D.'s 
consent,  and  without  just  excuse  (b),  absent  himself  from  his 
said  service,  and  hath  from  thence  neglected  to  fulfil  his  said 
contract,  contrary,  &c. 

3.  Abatement  of  Wages  under  same  Section  for  Misbe- 
haviour (c). 

In  adjudication  state~\  I  do  therefore  adjudge  the  said  A.  B. 
for  his  said  offence  to  be  punished  by  abating  the  sum  of  , 

being  the  whole  [or  a  part]  of  the  wages  due  to  the  said  A.  B. 
for  his  said  service,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided. 


4.  Discharge  of  Servant  under  same  Section  for  Misbe- 
haviour. 

In  adjudication  slate]  I  do  therefore  adjudge  the  said  A.  B.  to 
be  discharged  from  his  said  service  and  employment,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

[4  Geo.  4,  c.  34,  ss.  1  and  2,  relate  to  complaints  by  and  against  appren- 

(a)  It  is  necessary  to  state  this ;  Branwell    v.    Penneck,    7    B.    &    C. 
Lindsay  v.  Leigh,  11  Q.  B.  455  ;  Re  559;   Ex  parte  Hughes,  18  Jur.  447  ; 
Askew,  20  L.  J.,  M.  C.  241  ;  15  Jur.  23  L.  J.,  M.  C.  138  ;  R.  v.  Bedwell, 
705.  4  El.  &  Bl.  213  ;  1  Jur.,  N.  S.  306; 

(b)  These   words  are   necessary,  24  L.  J.,  M.  C.  17;   Taylor  v.  Carr, 
Re  Turner,^  Q.  B.  80;  "without  as-  2    H.  &  N.  219;   30  L.  J.,  M.  C. 
signing    sufficient   reason"  bad,  Re  201;    Ex  parte  Baker,  26  L.  J.,  M. 
Geswood,  2  El.  &  Bl.  952.  C.  155 ;  Ex  parte.  Smith,  27  Id.  186. 

(c)  Wages  already  due  and  un-  On  complaint  under  20  Geo.  2,  c. 
paid  may  be  abated  ;  R.  v.  Biggins,  19,  s.  1,  by  an  artificer  against  his 
5  L.  T.,  N.  S.  505.     As  to  order  for  employer    for  wages,   the    justices 
payment  of  wages,  see  sects.  4  and  may  take  into  account  the  quality  of 
5  ;    Wiles  v.  Cooper,  3  A.  &  E.  524  ;  the  work  clone  and  deduct  from  the 
Lowther  v.  Earl  of  Radnor,  8  East,  wages  accordingly ;  Sharp  v.  Ilains- 
113  ;    Gray  v.  Cookson,  16  Id.  13  ;  worth,  32  L.  J.,  M.  C.  33. 
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tices.  By  sect  3,  if  any  servant  in  husbandry  (a),  or  any  artificer,  calico- 
printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer  or  other  person  (b),  shall  contract  with  any  person  to  serve  him, 
and  shall  not  enter  into  his  service  (such  contract  being  in  writing  and 
signed)  or  having  entered  into  it  "shall  absent  himself  from  his  service 
before  the  term  of  his  contract  (whether  in  writing  or  not)  shall  be  com- 
pleted, or  neglect  to  fulfil  the  same,"  a  justice  of  the  county  or  place  where 
the  servant  contracted  or  was  employed,  or  was  found,  upon  complaint  on 
oath  by  the  person  with  whom  the  contract  was  made,  or  his  steward, 
manager  or  agent  (c),  shall  issue  his  warrant  for  the  apprehending  such  ser- 
vant and  examine  into  the  complaint,  and  if  the  servant  appear  to  have 
committed  the  offence,  the  justice  may  commit  him  to  the  house  of  correc- 
tion with  hard  labour(d  )  for  a  period  not  exceeding  three  months,  and  abate 
a  proportionable  part  of  his  wages  during  such  period,  or  in  lieu  thereof 
may  abate  the  whole  of  his  wages  or  discharge  him  from  his  employment; 
sects.  4  and  5  relate  to  the  recovery  of  wages  by  servants.  There  is  no 
appeal  (e). 

By  26  &  27  Viet.  c.  103,  servants  taking  corn  or  other  food  belonging  to 
their  masters,  contrary  to  their  orders,  for  the  purpose  of  feeding  their 
horses  or  other  animals,  are  not  to  be  deemed  guilty  of  felony,  but  on  convic- 
tion before  two  justices  of  the  peace  may  be  imprisoned  with  or  without 
hard  labour,  for  any  time  not  exceeding  three  ("two"  now  by  28  &  29 
Viet.  c.  127,  ante,  p.  543),  months,  or  shall  pay  a  penalty  not  exceeding  51. 

As  to  giving  a  false  character  to  a  servant,  see  32  Geo.  3,  c.  56.] 


MEDICAL  ACT. 
(21  ^22  Viet.  c.  20(/).) 


MERCHANT  SHIPPING.     (See  SHIPPING.) 


(a)  See  Ex  parte  Hushes,  18  Jur.  Wanstead  Board  of  Health  v.  Hill, 

447 ;  23  L.  J.,  M.  C.  138.  Id.  135  ;  R.  v.  Silcesttr,  33  Id.  79 ; 

(6)   "Other     person"     means     a  Harrison  v.  Blackburn,  5  N.  R.  90 ; 

labourer  ejusdem  generis;    Bramcell  2    Welsby's    Statutes,   189,    n.   (a). 

v.  Penneck,  7  B.  &  C.  536;   Kitchen  The    act  "is   extended    to  manufac- 

v.  Shaw,   6  A.   &    E.   729.   See  as  turers  of  silk  by  10  Geo.  4,  c.  52. 
to  "ejusdem  generis,"  rule  of  con-  (c;  See  R.  v.  Hoseaton,  14  East, 

struction.  Wheeler  v.  Gray,  Id.  268  ;  605. 

Taylor   v.   Oram,   31    L.   J.,    M.    C.  (d)  See  Wood  v.  Fenwick,  JO  M. 

252;    R.  v.  Nevill,   8   Q.    B.  452;  &  W.  195,   "to  be   corrected  and 

Bishop   v.  Elliott,    11    Exch.    113;  held  to  hard  labour"  bad. 
Vewton  v.  Ellis,   24   L.   J.,  Q.    B.  (e)  See  R.  v.  //.  of  Staffordsh.,  12 

337;    R.    v.    Edmundson,  28    L.   J.,  East,  572  ;  Re  Gray,  2  D.  &  L.  539  ; 

M.   C.   213;    Peto  v.    Westham,  Id.  14  L.  J..   M.  C.  26;  R.  v.  Bedwell, 

240  ;    Agar   v.    The   Athenaum    So-  4  El.  &  B  I.  213. 
defy,  27  L.  J.,  C.  P.  95  ;  Radnor-  (/)  Ellit  v.  Kelly,  30  L.  J.,  M.  C. 

shire  Board  v.  Evans,  32  L.  J.,  M.  C.  35  ;    Pedgreft  v.  Chevallier,    29    Id. 

100;    Taylor  v.  Newman,   Id.   186;  225. 
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METROPOLIS,  LOCAL  MANAGEMENT  OF  THE. 

The  following  is  an  abstract  of  such  sections  in  the  act  "  For 
the  better  local  Management  of  the  Metropolis,"  18  &  19  Viet. 
c.  120  (a),  as  come  within  the  scope  of  this  work  :  — 

Penalty  for  forging  or  falsifying  voting  papers,  or  obstructing 
ward  elections  (sect.  21).  On  inspector  for  making  incorrect 
return  (sect.  23).  On  officers,  &c.,  being  interested  in  contracts, 
or  exacting  fees  (sect.  64-).  Officers  failing  to  render  account,  £c. 
may  be  committed  by  justices  to  prison  (sect.  68).  Penalty  on 
house  owners  for  not  constructing  drains  into  common  sewer 
(sect.  73).  For  erecting  a  building  beyond  general  line  of 
buildings  in  a  street  without  written  consent  of  the  Metropolitan 
Board  of  Works  (sect.  75(6)).  For  improperly  making  or 
altering  drains  (sect.  83).  For  erecting  houses  without  proper 
water-closets,  &c.  (sect.  81).  On  owners  of  courts  for  not 
draining  them  and  keeping  pavement,  &c  ,  in  repair  (sect.  100). 
Order  of  justices  to  enter  underground  rooms  and  cellars 
(sect.  104).  Penalty  on  persons  taking  up  pavements  for  not 
reinstating  them,  and  placing  lights  during  the  night  time  to 
prevent  accidents  (sect  111).  On  water  and  gas  companies  for 
not  repairing  pavements  injured  by  them  (sect.  112).  On  house 
owners,  &c.,  for  not  removing  projections  into  streets  (sect.  119). 
For  not  erecting  hoards  during  repairs  (sect.  121).  Penalty  for 
obstructing  scavengers  in  performance  of  their  duties  (sect.  126). 
Owners  and  occupier  to  pay  scavengers  for  removal  of  refuse 
of  trades,  and  disputes  as  to  what  is  refuse  of  trades,  &c.,  to  be 
determined  by  justices  (sects.  128,  129).  Penalty  for  withhold- 
ing property  transferred  to  Metropolitan  Board  of  Works,  or  any 
vestry  or  district  board  (sect.  156).  Rates  under  the  act  to  be 
levied  in  same  manner  as  poor-rate  (sects.  161, 181)  (c).  Penalty 
for  refusing  inspection  of  assessment  to  persons  assessed  (sect. 
177).  For  breach  of  bye-laws  made  by  Metropolitan  Board  of 
Works: — power  of  justices  to  remit  penalties  (sect.  202). 
Penalty  on  persons  sweeping  dirt  into  sewers  (sect.  205).  Wil- 
fully damaging  lamps  or  othi  r  property  of  the  board  (sect.  206). 
Carelessly  or  accidentally  damaging  them  (sect.  207).  Inter- 
rupting workmen  in  execution  of  duties  (sect.  208).  Occupiers 
obstructing  execution  of  works,  or  not  disclosing  owner's  name 
(sect.  209).  Method  of  proceeding  before  justices  in  question 
of  damages,  compensation,  &c.  (sect.  226).  Penalties,  &e.  to 
be  recovered  as  provided  by  11  &  12  Viet.  c.  43  (sect.  227). 
Damages  to  be  made  good  in  addition  to  penalty  (sect.  228). 
Transient  offenders  (sect.  229).  Proceedings  not  to  be  quashed 

(a)  Amended  by  25  &  26  Viet.       M.  C.  118. 

c.  102  ;  see  sects.  102,  107.  (c)  R.  v.  Insham,  32  L.  J.,  M.  C. 

(b)  St.  George's  (Vestry}  v.  Spar-       2H. 
row,  16  C.  B.,  N.  S.  209  ;  33  L.  J., 
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for  want  of  form,  no  certiorari  (sect.  230).  Appeal  to  quarter 
sessions  on  security  given  (sect.  231).  On  appeal,  court  may 
mitigate  penalty,  or  order  such  fuither  satisfaction  as  they  may 
think  reasonable  (sect.  232).  Penalties  to  be  sued  for  within 
six  months  (sect.  233).  Application  of  penalties  (sect.  234). 


METROPOLITAN  BUILDING  ACT.     (See  BUILDING.) 


METROPOLITAN  POLICE  («). 

EXTENT  OF  METROPOLITAN  POLICE  DISTRICT. 

The  jurisdiction  of  the  police  courts  within  the  metropolitan 
police  district  (which  extends  into  the  counties  of  Middlesex, 
Surrey,  Hertford,  Essex  and  Kent,  and  may  be  said  to  extend 
over  a  circle  of  ninety  miles  in  circumference,  having  a  diameter 
of  thirty  miles,  Charing  Cross  being  its  centre  (6))  is  regulated 
by  the  stats.  10  Geo.  4,  c.  44 ;  2  &  3  Viet.  cc.  47,  71  ;  3  &  4 
Viet.  c.  84;  and  19  Viet.  c.  2,  and  certain  orders  in  council. 
The  police  officers  of  the  City  of  London  are  regulated  by  the 
stat.  2  &  3  Viet.  c.  xciv  (local). 

The  following  is  an  abstract  of  the  most  material  provisions  in 
the  Metropolitan  Police  Acts  and  other  statutes  relating  to 
them  : — 

NUMBER  AND  AUTHORITY  OF  JUSTICES. 

Police  offices  may  be  established  within  the  metropolis,  and 
persons  appointed  as  justices  of  the  peace  of  the  metropolitan 
district  are  to  be  justices  of  the  counties  included  therein,  and  to 
execute  the  duties  of  justices  of  the  peace  at  the  said  offices,  and 
in  all  parts  of  the  said  district.  They  need  not  have  qualifica- 
tion of  estate  (10  Geo.  4,  c.  44,  s.  1). 

Any  act  directed  to  be  done  by  any  justice  or  justices  belong- 
ing to  any  of  the  police  courts  established  under  the  name  of 
police  offices  in  the  metropolis,  or  by  any  justice  or  justices  re- 
siding in  or  near  or  next  the  parish  or  place  where  any  offence 
shall  be  committed  or  shall  arise,  may  be  done  by  one  of  the 

(a)   The   stat.   11  &   12  Viet.  c.  617;  and  see  Sharp  v.  Shepherd,  24 

43,  does  not  alter  or  affect  the  acts  L.  J.,  Exch.  28,  S.  C.  in  error,  25  Id. 

regulating  the  metropolitan  police  251 ;  1  H.  &  N.  115. 
district  or   the   police    of  the  City  (6)  Charnock's   Police  Guide,  p. 

of  London.     See  sects.  33,  34,  ante,  5,  n.  (c);   2  &   3  Viet.  c.  47,  a.  2, 

p.   60.     The    Metropolitan    Police  and  the  orders  in  council,  3rd    of 

Acts  are  not  local  and  personal  acts  January,  3rd  of  October   and  10th 

within  the  meaning  of  5  &   6  Viet.  of  November,  1840. 
c.  97,  s.  5 ;  Barnett  v.  Cox,  9  Q.  B. 

P.  T  T 
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Metropolitan 
police  and  sti- 
pendiary ma- 
gistrates may 
act  alone. 


said  magistrates  in  any  of  the  said  courts  (2  &  3  Viet.  c. 
71,  s.  13).  One  magistrate  may  do  alone  any  act  at  any  of 
the  said  courts  within  the  said  district  which  "  by  any  law  now 
in  force,  or  by  any  law  not  containing  an  express  enactment  to 
the  contrary  hereafter  to  be  made,"  is  directed  to  be  done  by 
more  than  one  justice ;  but  none  of  the  said  magistrates  shall 
be  competent  to  act  as  a  justice,  either  alone  or  with  other 
justices,  in  anything  which  is  to  be  done  at  a  special  or  petty 
sessions  of  all  the  justices  acting  in  the  division  or  at  quarter 
sessions  (sect.  14). 

By  3  &  4  Viet.  c.  84,  s.  2,  a  police  court  division  may  be 
assigned  to  each  of  the  police  courts,  and,  by  sect.  6,  any  two 
justices,  having  jurisdiction  within  the  metropolitan  police  dis- 
trict, shall  have,  while  sitting  together  publicly  in  the  court  or 
room  used  for  holding  special  or  petty  sessions  of  the  peace  in 
any  part  of  the  said  district  within  the  limits  of  their  commission, 
except  in  the  divisions  assigned  to  the  police  courts  then  esta- 
blished, and  any  two  justices  for  the  city  of  London,  and  the 
liberties  thereof,  shall,  within  the  said  city  and  the  liberties, 
have  all  the  powers  and  duties  which  any  one  magistrate  of  the 
said  police  courts  has  while  sitting  in  one  of  the  said  courts  by 
2  &  3  Viet.  cc.  47  and  71  ;  provided  that  when  a  new  police 
court  has  been  established  in  the  said  district,  and  a  division 
assigned  thereto,  such  justices  shall  not  act  in  that  division  in 
the  execution  of  the  said  two  acts,  elsewhere  than  at  such 
court ;  and  that  at  every  police  court  at  which  the  regular  attend- 
ance of  a  police  magistrate  has  been  ordered  (under  sect.  4),  the 
police  magistrate,  while  present  in  such  court,  shall  act  as  the 
sole  magistrate  thereof. 

By  sect.  15,  any  two  justices  for  the  city  of  London  and 
the  liberties  thereof,  having  jurisdiction  therein,  shall  have 
all  the  powers  and  duties  therein  which  any  two  justices, 
having  jurisdiction  within  the  metropolitan  police  court  have 
within  the  said  district  by  virtue  of  the  said  act,  3  &  4  Viet. 
c.  84. 

By  11  &  12  Viet.  c.  43,  s.  33,  any  one  of  the  magistrates 
appointed  to  act  at  any  police  court  of  the  metropolis,  and  sitting 
at  a  police  court  within  the  metropolitan  police  district,  and 
every  stipendiary  magistrate  appointed  for  any  other  place,  and 
sitting  at  a  police  court  or  other  place  appointed  in  that  behalf, 
has  full  power  to  do  alone  whatever  is  authorized  by  the  said 
act  to  be  done  by  any  one  or  more  justice  or  justices  of  the 
peace  (a),  and  the  forms  given  by  the  act  may  be  varied  so  far 


(a)  See  R.  v.  Hammersmith,  11 
Q.  B.  391 ;  R.  v.  Painter,  7  Q.  B. 
255.  He  may  exercise  at  any  police 
court  the  powers  of  two  justices  over 
any  offence  committed  within  the 


county,  even  though  not  within  the 
district  assigned  to  the  particular 
police  court;  R.  v.  Ricliirds,  16  L. 
T.  386,  Q.  B. ;  and  see  R.  v.  Blooms- 
bury,  20  L.  J.,  M.  C.  200. 
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as  it  may  be  necessary  to  render  them  applicable  to  the  said 
police  courts,  or  the  court  or  other  place  of  sitting  of  such  sti- 
pendiary magistrate  ;  and  nothing  in  the  said  act  contained  is  to 
alter  or  affect  in  any  manner  any  of  the  provisions  of  the  Metro- 
politan Police  Acts. 

By  sect.   34,   the  lord  mayor  of  the  city  of  London  or  any  The  lord  mayor 
alderman  of  the  said  city  for  the  time  being,  sitting  at  the  Man-  or  any  alder- 
sion-house  or  Guildhall  justice  rooms  in  the  said  city,  may  do  manof 
alone  any  act  at  either  of  the  said  justice  rooms  "  which  by  any  ma^  a 
law  now  in  force,  or  by  any  law  not  containing  an  express  enact- 
ment to  the  contrary  hereafter  to  be  made,  is  or  shall  be  directed 
to  be  done  by  more  than  one  justice  ;  and  nothing  in  this  act  con- 
tained shall  affect  in  any  manner  any  of  the  provisions "  con- 
tained in  2  &  3  Viet.  c.  xciv.  (a) 

POLICE    FORCE. 

To  be  appointed  for  whole  district  (10  Geo.  4,  c.  44,  s.  4). 
Their  powers  (sect.  7).  Bailing  offenders  (sect.  9  ;  2  &  3  Viet, 
c.  47,  s.  70  ;  3  &  4  Viet.  c.  84,  s.  8).  Binding  over  persons 
making  charges  (2  &  3  Viet.  c.  47,  ss.  71,  72).  Power  to  act  on 
the  river  Thames  (2  &  3  Viet.  c.  47,  ss.  5,  33,  34,  35).  Seizing 
unlawful  quantities  of  gunpowder  (sect.  35).  Summonses  and 
writs  in  criminal  proceedings  to  be  served,  &c.,  by  (sects.  12,  13). 
Apprehending  without  warrant  (sects.  54,  63,  67,  69).  Penalty 
on,  for  neglect  of  duty,  &c.  (sects.  14,  17).  Assaults  on  (sect. 
18  ;  10  Geo.  4,  c.  44,  s.  8).  Penalty  on  publicans  harbouring 
police  during  hours  of  duty  (sect.  6). 

PROCEDURE. 

Information,  which  need  not  be  in  writing,  to  be  laid  within 
six  calendar  months  after  commission  of  offence,  or  such  shorter 
time  as  shall  be  limited  by  act  specifying  the  offence.  It  may 
be  heard  by  any  of  the  said  magistrates  sitting  at  one  of  the  said 
police  courts  (2  &  3  Viet.  c.  71,  s.  44).  Upon  information  or 
complaint  summons  may  issue,  and  on  non-appearance  (upon 
proof  of  service)  the  magistrate  may  proceed,  incases  which  are 
not  of  a  criminal  nature,  ex  parte,  and  in  cases  of  a  criminal 
nature,  he  is  to  issue  warrant  (sect.  19).  Summons  may  be  served 
by  delivering  copy  to  wife  or  servant,  or  adult  inmate  of  family  at 

(a)  See  Edwards  v.  Hodges,  15  C.  magistrate    of    Bow   Street    Police 

B.  477  ;  24  L.  J.,  M.  C.  81  ;  1  Jur.,  Office  is  to  be  a  justice  of  the  peace 

N.    S.    91.     Similar    provisions    to  for  the  county  of  Berks,  if  his  name 

the    above    sections    are    contained  is  inserted  in  the  commission  of  the 

in  11  &  12  Viet.  c.  42.  ss.  29,  30,  as  peace  for  that  county,  without  pos- 

to  indictable  offences  ;  and,  by  sect.  sessing  qualification  by  estate. 
31  of  the  last-named  act,  the  chief 

T  T  2 
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usual  place  of  abode,  and  explaining  purport  (sect.  20).  Sum- 
mons or  warrant  requiring  party  to  appear  without  the  district 
for  matter  arising  within  it  void,  except  as  to  rates  and  taxes 
(sect.  1 8  («))•  Warrant  may  be  issued  in  first  instance  (sect.  21). 
Attendance  of  witnesses  (sect.  22).  Punishment  of  persons 
giving  false  evidence  (sect.  23).  Power  to  remand  or  enlarge 
prisoners  on  recognizances  (sect.  36,  and  see  3  &  4  Viet.  c.  84, 
s.  9).  Penalty  may  be  made  payable  immediately  or  within 
certain  period,  and  in  default  may  be  levied  with  costs  by  dis- 
tress, and  if  no  sufficient  distress,  offender  to  be  imprisoned  for 
a  term  not  exceeding  one  calendar  month,  where  the  sum  does 
not  exceed  51.,  and  for  a  term  not  exceeding  three  calendar 
months  in  any  case,  the  imprisonment  to  cease  in  each  case  upon 
payment  of  sum  due  (10  Geo.  4,  c.  44,  ss.  37,  38  ;  2  &  3  Viet. 
c.  71,  s.  45  ;  see  28  &  29  Viet.  c.  127  ;  ante,  p.  543).  Applica- 
tion of  penalties  (2  &  3  Viet.  c.  71,  s.  47  (&)).  Power  to  award 
costs  (sect.  31).  Amends  for  frivolous  information  (sect.  32). 
Power  to  lessen  share  of  informers  (sect.  34).  To  mitigate 
penalties  (sect.  35).  Forms  of  information  and  conviction  (sect. 
48).  Proceedings  not  to  be  quashed  for  want  of  form,  no  cerliorari 
(sect.  49).  Appeal  (sect.  50).  Protection  of  persons  acting 
under  the  act  (sects.  51 — 53).  Warrants  issued  by  any  of  the 
said  magistrates  in  respect  of  any  matters  arising  within  the  said 
district  may  be  executed  out  of  it  by  the  constables  to  whom  they 
are  directed,  without  being  endorsed  (2  &  3  Viet.  c.  71,  s.  17(cj). 

OFFENCES,  &C. 

The  following  are  declared  to  be  misdemeanors,  to  which  no 
special  penalty  is  attached  by  the  respective  sections,  and  there- 
fore they  are  subject  to  a  penalty  not  exceeding  51.,  or  imprison- 
ment not  exceeding  one  calendar  month  (sect.  73): — 

Receiving  ship  stores  from  seamen,  &c.,  of  vessel  in  the 

Thames  or  docks  therein  (2  &  3  Viet.  c.  47,  s.  26). 
Cutting  ropes,  cables,  &c.,  of  any  such  vessel  with  intent  to 

steal,  &c.  (sect.  27). 

Wilfully  letting  fall  articles  into  Thames,  &c.,  with  fraudu- 
lent intent  (sect.  28). 
Framing   false   bill   of  parcels   to   escape   detection,    &c. 

(sect.  29). 
Possessing  instruments  for  unlawfully  obtaining,  &c.,  wine 

(sect.  30). 

Piercing  casks,  opening  packages,  &c.  (sect.  31). 
Breaking  packages  with  intent  to  spill  contents  (sect.  32 J. 

(a)  See  21  &  22  Viet.  c.  71,  ss.       276 ;  28  L.  J.,  M.  C.  45. 
6,  7.  (c)  See  Barnett   v.  Cox,  9  Q.  B. 

(1)   Wray   v.  Ellis,   1   El.  &  El.       617. 
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The  following  are  not  declared  to  be  misdemeanors,  and,  for 
the  most  part,  have  specific  penalties  attached  to  them : 

Having  on  board  of  vessel  in  Thames  between  Westminster 
bridge  and  Blackwall  guns  loaded  with  ball,  or  firing 
guns  in  the  night  (sect.  36). 

Heating  combustible  matter  on  board  of  such  vessel  (sect. 
17). 

Keeping  fairs  open  within  forbidden  hours  (sect.  38)  ;  and 
see  further  as  to  fairs  (sects.  39,  40). 

Freedom  of  Vintner's  Company  subject  to  certain  provi- 
sions (sect.  41). 

Public  houses  to  be  shut  on  the  mornings  of  Sundays,  &c. 
(sect.  42);  see  post,  "  Sunday." 

Publicans  not  to  supply  liquors  to  persons  under  16  years 
of  age  to  be  drunk  on  the  premises  (sect.  43). 

Regulations  of  9  Geo.  4,  c.  61,  respecting  public  houses  to 
extend  to  other  houses  of  public  resort  (sect.  44)  (a). 

Keepers  of  shops  or  house  of  public  resort  not  to  make  in- 
ternal communication  with  adjoining  public  house  (sect. 
45). 

Unlicensed  theatres  (sect.  46)  (6). 

Places  used  for  bear  baiting,  cock  fighting,  &c.  (sect.  47). 

Gaming  houses  (sects.  48,  49)  ;  see  ante,  "  Gaming." 

Pawnbrokers  receiving  pledges  from  persons  apparently 
under  the  age  of  16  (sect.  50). 

Power  to  regulate  the  route  and  conduct  of  persons  driving 
carriages,  cattle,  &c.,  during  hours  of  Divine  Service 
(sect.  51). 

To  prevent  obstructions  during  public  processions,  &c. 
(sects.  52,  53). 

Nuisances  in  thoroughfares  or  public  places  ;  inter  alia, 
furious  driving  ;  ringing  bells  without  excuse  ;  unlaw- 
fully extinguishing  lamps,  &c.  ;  power  for  constable  to 
apprehend  without  warrant  any  person  committing  any 
such  nuisance  within  view  (sect.  54)  (c). 

Firing  cannon,  &c.,  near  dwelling-houses  (sect.  55). 

Using  dog  carts  (sect.  56),  and  see  ante,  "  Animals." 

Street  musicians  not  departing  when  desired  to  do  so 
(sect.  o7)(d). 

(a)  IKhon  v.  Stewart,  3  B.  &  S.       L.  J.,  M.  C.  179. 

913  ;  32  L.  J.,  M.  C.  198.  (d  )  Repealed  by  27  &  28  Viet.  c. 

(b)  Fredericks  v.  Hoivitt,    31    Id.  55,  which    enacts   that  any  house- 
248;   1  H.  &  C.  381.  holder  within  the  Metropolitan  Po- 

(c)  Justice  v.   Gosling,   21   L.   J.,  lice  district,   personally,  or   by  his 
C.  P.  94 ;    Summons  v.   Milligen,  2  servant,  or  by  any  police  constable, 
C.  B.  524 ;    Sherborn  v.   Wells,   32  may  require  any  street  musician  or 
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Person  found  drunk  in  the  street,  and  guilty  of  riotous  or 

indecent  behaviour  (sect.  58). 

Persons  using  carriages  without  drivers'  consent  (sect.  59). 
Prohibition  of  other  nuisances  in  the  streets  (sect.  9). 
Throwing  stones,  &c.,  beating  carpets,  &c.  (sect.  60). 
Mad  dogs  (sect.  61). 

Compensation  for  damage  not  exceeding  101.  (sect.  62). 
Constables  may  apprehend  without  warrant  any  offender 

who  offends  within  his  view,  and  whose  name  and  resi- 
dence are  unknown  to  him  and  cannot  be  ascertained  by 

him  (sect.  63). 

Such  power  extended  to  certain  other  cases  (sects.  64 — 67). 
Removing  furniture  to  evade  rent  (sect.  67). 
Horses,  carriages,  boats,  &c.,  of  offenders  may  be  detained 

(sect.  68). 
Penalty  for  offences  of  which  no  specific  penalty  appointed 

(sect.  73). 
Not  to  prevent  indictment  for  indictable  offence  or  liability 

under  other  acts  to  higher  penalties,  but  no  person  to  be 

punished  twice  for  the  same  offence  (sect.  74). 
Offences    relating    to    goods  stolen,   unlawfully   obtained, 

pawned,  &c.  (2  &  3  Viet.  c.  71,  ss.  24—30,  40)  (a). 
Common  informer,  compounding  informations  (sect.  33). 
Disputes  about  wages  for  labour  done  on  the  Thames,  &c.    ! 

(except  by  Trinity  ballastmen)  to  be  settled  by  a  magis-    1 

trate  if  the  sum  does  not  exceed  51.  (sect.  37). 
Compensation  for  wilful  damage  by  tenants  (sect.  38). 
Oppressive  distresses  (sect.  39). 
Cleansing  of  houses  in  filthy  and  unwholesome  condition    • 

(sect.  41). 
Exemption  of  proceedings  under  acts  relating  to  customs, 

excise,  stamps,  taxes  or  post-office  from  2  &  3   Viet.  c. 

71  (s.  56). 
Penalty  for  obtaining   money  by  threatening   information 

(3  &  4  Viet.  c.  84,  s.  11). 
Appeal  to  police  magistrates  from  proceedings  at  the  leet 

concerning  weights  and  measures  (sect.  12). 
Giving  possession  of  deserted  premises  (sect.  13). 

street    singer   to   depart   from    the  on  refusal  the  offender  may  he  fined 

neighbourhood  of  the  house  on  ac-  40s.,  or  be  imprisoned  for  any  time 

count  of  the  illness,  or  on  account  not  exceeding  three  days.    He  may 

of  the  interruption  of  the  ordinary  be  given  into  custody  by  the  person 

occupations  or  pursuits  of  any  in-  making  the  charge  against  him. 
mate  of  such   house,  or   for  other  (a)  See  Buckley  v.  Gros,  3  13.  & 

reasonable  or  sufficient  cause,  and  S.  566;  32  L.  J.,  Q.  B.  129. 
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CITY    OF    LONDON    POLICE    ACT. 

(2  #  3  Viet  c.  xciv.) 

Many  of  the  provisions  in  this  act  are  identical  with  those  in 
the  Metropolitan  Police  Acts. 

"  Justice  "  to  mean  the  Lord  Mayor  or  any  aldermen  or 

the  recorder  of  the  city  (sect.  2). 
Warrants  of  city  justices  may  be  executed  in  the  counties 

of  Middlesex,  Surrey,  Hertford,  Essex  and  Kent,  and  of 

justices  for  those  counties  in  the  city,  without  indorsement 

(sects.  2,  3). 

Public  houses  and  houses  of  public  resort  (sects.  26 — 29). 
Unlicensed  theatres  (sect.  30). 
Gaming  houses  (sects.  32,  33). 
Pawnbrokers  (sect.  34). 
Nuisances  (sects.  35 — 41). 
Mad  dogs  (sect.  42). 

Compensation  for  damage  not  exceeding  10/.  (sect.  43). 
Arresting  without  warrant  (sects.  44 — 46,  48). 
Removing  furniture  to  evade  rent  (sect.  47). 
Power  to  take  recognizances  at  station-houses  (sect.  51). 
Power  to  bind  over  persons  making  charges  (sects.  52,  53). 
Procedure  (sect.  100). 
Penalties  (sects.  54,  97,  98). 
Form  of  conviction  (sect.  99). 
Appeal  (sect.  101). 
Proceedings  not  to  be  quashed  for  formal  defect,  certiorari 

not  taken  away  (sect.  103). 


form  of  Information  given  in  Schedule  to  3  $  4  Viet.  c.  84. 

Metropolitan  j  Be  it  remembered,  that  A.  B.  in  the 

Police   District  >       of          ,  cometh  on  the  day  of          (a), 

to  wit.          )       before   us,  J.   P.    and    K.    L.,   two  of  her 
majesty's  justices  of  the  peace  for  the  of  ,   sitting 

at  the  police  court  [or  at  the  petty  sessions  court,  as  the  case 
may  be]  at  within  the  metropolitan  police  district,  and 

giveth  us  to  understand  and   be  informed  that  C.  D.  hath  been 
guilty  of  [here  describe  the  offence], 

(a)  If  before  one  magistrate,  say  the  Clerkenwell  Police  Court  within 

"  before  me,  J.  P.,  one  of  the  magis-  the   Metropolitan    Police  District," 

trates  of  the  police  courts  of  the  me-  was  held  sufficiently  to  show  that  the 

tropolis,  sitting  at  the  police  court  at  Clerkenwell  Police  Court  was  a  court 

, within  the  Metropolitan  Po-  appointed   under  the  provisions  of 

lice  District."    An  order  of  removal,  3   &  4  Viet.   c.  84;    R.  v.  Hammer- 

purporting  to  be   made   by  B.   C.,  smith,  11  Q.  B.  391 ;  17  L.  J.,  M.C. 

"  one  of  the  magistrates  of  the  police  47. 
courts  of  the  metropolis,  sitting  at 
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MILITARY  LAW. 

1.  Conviction  of  an  Officer  [or  Soldier~]  for  forcibly  entering 
a  House  in  search  of  Deserters,  without  a  Justice's  War- 
rant (a). 

Then  being  an  officer  [or  soldier]  in  her  majesty's 
regiment  of  ,  did  tlien  and  there  forcibly  enter  the  dwel- 

ling house  of  one  C.  D.  there  situate,  under  pretence  of  search- 
ing for  a  deserter,  he,  the  said  A.  B.  not  having  then  and  there 
any  warrant  of  a  justice  of  the  peace  authorizing  him  so  to  do, 
contrary,  &c. 


2.  For  inciting  a  Soldier  to  Desert. 

Did  on  &c.,  at  &c.,  within  that  part  of  her  majesty's  domi- 
nions called  England,  persuade  C.  D.,  then  being  a  soldier  in 
her  majesty's  regiment  of  ,  to  desert  from  the  said 

regiment,  contrary,  &c. 


MINES. 

Conviction  under  5  <$•  6  Viet.  c.  99,  s.  I,  of  a  Mine-owner, 
for  employing  a  female  therein  (6). 

Then  being  the  owner  of  a  certain  mine  there  situate,  called 
,  did  then  and  there  employ  a  certain  female  person, 
to  wit,  one  C.  D.,  within  the  said  mine,  the  said  C.  D.  not  having 
been  employed  within  the  said  mine  at  or  before  the  passing  of 
a  certain  act  of  parliament  made  and  passed  in  the  sixth  year 
of  the  reign  of  her  present  majesty,  intituled  "  An  Act  to  pro- 
hibit the  Employment  of  Women  and  Girls  in  Mines  and  Col- 
lieries, to  regulate  the  Employment  of  Boys,  and  to  make  other 
Provisions  relating  to  Persons  working  therein,"  contrary,  &c. 


MITIGATION  (c). 

Form  of  mitigating  Penalty. 

After  the  other  formal  parts  of  the  Conviction,  sai/,~\   And  we 
do  award  and  adjudge  that  the  said  C.  D.  hath  forfeited  for  his 

(a)  See  28  &  29  Viet.  c.  11  ;  and  Underhill  v.  Longridge,  29  L.  J.,  M. 
as  to  the  apprehension  of  a  deserter  C.  65  ;   Knowles  v.  Dickenson,  2  El. 
by  an  officer,  see   Wolton  v.  Gavin,  &    El.    705  ;    Howell  v.    Wynne,   15 
16  Q.  B.  48.  C.  B.,  N.  S.  -3;   and  R.  v.  Hundley, 

(b)  See  23  &  24  Viet.  c.  151,  and  9  L.  T.,  N.  S.  827. 

25  &  26  Viet.  c.  79,  relating  to  the  (c)  See  27  &  28  Viet.  c.  110,  ante, 

inspection  of  coal  mines;  and   see       p.  272. 
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said  offence  the  sum  of  50/.,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided  ;  and  we,  the  said  justices, 
seeing  cause  to  mitigate  and  lessen  the  said  penalty,  do,  at  the 
request  of  the  said  defendant,  according  to  the  statute,  mitigate 
and  lessen  the  same  to  the  sum  of  251.,  to  be  paid  and  applied 
according  to  law,  over  and  ahove  the  said  sum  of  , 

which  we  also  adjudge  the  said  C.  D.  to  pay  to  the  said  A.  B., 
for  his  costs  in  this  behalf. 


MUNICIPAL  CORPORATION  ACT  (a). 

By  5  &  6  Will.  4,  c.  76  (the  Municipal  Corporation  Act),  ss. 
98  and  11 1,  in  boroughs  which  have  not  received  the  grant  of  a 
separate  court  of  quarter  sessions,  the  county  justices  have  con- 
current jurisdiction  with  the  borough  justices,  but  no  part  of 
any  borough,  which  has  a  separate  court  of  quarter  sessions  is 
to  be  within  the  jurisdiction  of  the  justices  of  any  county  from 
which  such  borough  before  the  passing  of  the  Municipal  Corpo- 
ration Act  (9th  September,  1855)  was  exempt  (6). 

Process,  issued  by  a  borough  justice,  may  be  served  within 
county  in  which  the  borovigh  is  situated,  or  within  seven  miles 
of  the  borough  (sect.  101). 

Prosecution  for  offences  to  be  within  three  calendar  months  of 
offence.  Summons  may  issue  upon  charge,  on  oath,  to  appear 
before  any  two  justices  acting  in  and  for  the  borough,  and  in 
default  of  appearance,  they  may  either  hear  and  determine  the 
cause  in  absence  of  defendant,  or  issue  a  warrant  for  his  appre- 
hension (sect.  102). 

Any  borough  justice  may  also  issue  his  summons  for  the  ap- 
pearance of  witnesses;  and,  in  the  event  of  any  witness  failing  to 
appear,  and  not  making  reasonable  excuse  for  his  absence,  or 
refusing  to  be  examined,  the  justices  present  may  fine  him  any 
sum  not  exceeding  ol.  (sect.  128). 

Any  pecuniary  penalty  inflicted  by  the  justices  for  any  offence 
against  the  act  may  be  levied  by  distress ;  and,  for  want  of 

(a)  See  ante,  pp.  30- 33;  2  Burn's  (b)  R.  v.  Deane,  2  Q.  B.  96  ;  R.  v. 

Just.  tit.  "  Corporation  ;  "  2  Chitty's  Salop,  Id.  72,  85  ;  R.  v.  Bridgewater, 

Statutes  by  Welsbyand  Beavan,  tit.  10  A.  &  E.  711  ;  R.  v.  Johnson,  Id. 

"Corporation;"   6   &  7  Will.  4,  c.  740  ;  R.  v.  Ludlow,  11  Id.  170;   R, 

105 ;  7  Will.  4  &  1  Viet.  cc.  19, 78,  ss.  v.  Long,  1  G.  &  D.  367  ;  R.  v.  Hull, 

30,  31  ;   12  &  13  Viet.  cc.   18,  64 ;  8  A.  &  E.  638 ;  R.  v.  Bristol,  4  E.  & 

13  &  14  Viet.  c.  91;   15  &  16  Viet.  B.  265.    An  action  lies  at  the  suit 

c.  38,  and  22  Viet.  c.  35.  Conviction  of  the  treasurer  of  the  borough  fund 

under  sect.  9,  for  inducing  another  for  half  of  a  penalty  recovered  by  a 

to  personate  a  burgess  entitled   to  qui-tam  informer  under  5  &  6  Will, 

vote  at  a  municipal  election  ;  R.  v.  4,  c.  76,  s.  48;   The  Mayor  of  Har- 

Hague,  4   B.   &  S.  715;  33  L.  J.,  wich  v.  Gaunt,  5  El.  &   Bl.  182;   1 

M.  C.  81.  Jur.,  N.  S.  708,  S.  C. 
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sufficient  distress,  the  offender  may  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  term  not  exceeding  one  calendar  month, 
where  the  penalty  does  not  exceed  51.,  and  not  exceeding  two 
calendar  months  in  any  other  case  (sect.  129). 

A  form  of  conviction  is  provided  by  the  act  (sect.  130),  and 
a  power  is  given,  to  all  persons  who  may  think  themselves 
aggrieved  by  any  summary  conviction  in  pursuance  of  the  act, 
to  appeal  to  the  quarter  sessions  for  the  county  or  borough 
wherein  the  cause  of  complaint  has  arisen  (sect.  131). 

No  conviction  under  the  act  is  to  be  quashed  for  want  of 
form,  or  removed  by  certiorari ;  and  no  warrant  of  commit- 
ment or  distress  is  to  be  void  for  any  defect  or  want  of  form 
(sect.  132)(«). 

By  7  Will.  4  &  1  Viet.  c.  78,  s.  30,  all  matters  cognizable  by 
any  justice,  or  by  the  quarter  sessions  having  jurisdiction  within 
any  place,  which,  since  the  passing  of  the  Municipal  Corporation 
and  Boundaries  of  Boroughs  Acts,  has  ceased,  or  which  may 
cease  to  be  within  and  to  be  part  of  any  borough  or  its  liberties, 
shall  be  cognizable  by  the  justices  or  quarter  sessions  of  the 
county,  &c.,  within  which  such  place  is  situate,  in  the  same 
manner  as  the  same  were  within  the  jurisdiction  of  the  justices 
for  that  borough  (I/}. 

By  sect.  31,  offences  committed  within  any  borough,  against 
any  local  act  of  parliament,  shall  be  cognizable  by  the  borough 
justices,  who  shall  possess  the  powers  with  respect  to  such 
offences  which  were  formerly  possessed  by  the  justices  of  any 
county,  &c.,  by  virtue  of  such  local  act :  and  imprisonment 
for  such  offences  may  be  awarded  to  take  place  in  any  gaol  to 
which  the  borough  justices  have  power  to  commit  (c). 

By  12  &  13  Viet.  c.  18,  s.  1,  it  is  declared,  that  the  sittings  of 
the  justices  of  the  peace,  or  of  a  stipendiary  magistrate  in  and 
for  every  city,  borough  or  town  corporate,  having  a  separate 
commission  of  the  peace,  or  for  any  part  thereof,  shall  be  deemed 
a  petty  sessions  of  the  peace  ;  and  the  district  for  which  the 
same  shall  be  holden  shall  be  deemed  a  petty  sessional  division 
within  the  meaning  of  the  acts  relating  to  petty  sessions. 


1.  General  Form  of  Conviction  given  by  Sect.  130  of  5  fy  6 

Will.  4,  c.  76. 

?  Be  it  remembered,  that  on  the  day  of 

to  wit.    J      in  the  year  of  our  Lord  ,  in  the  borough 

of  ,  in  the  county  of  ,  A.  O.  is  convicted  before  us, 

(a)  See  the  Municipal   Corpora-  (6)  See  13  &  14  Viet.  c.  91,  s.  9. 

tion  Act,  by  Welsby  (4th  edit.),  pp.  (c)  R.  v.  Sutcli/e,  13  Q.  B.  833. 

238,  239,  n. 
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J.  P.  and  J.  J.  P.,  two  of  his  [her]  majesty's  justices  of  the  peace 
for  the  said  county  [or  borough,  or  otherwise,  as  the  case  may  fee], 
for  that  the  said  A.  O.  did  [here  specify  the  offence,  and  the  time 
and  place  n-hen  and  rvhere  the  same  was  committed,  as  the  case 
may  be]  ;  and  we  do  adjudge  that  the  said  A.  O.  shall,  for  the 
said  offence,  forfeit  the  sum  of  ,  and  shall  pay  the  same 

immediately  [or  shall  pay  the  same  on  or  before  the  day 

of  ],  to  ,  the  treasurer  for  the  said  borough,  to  be 

by  him  applied  according  to  the  directions  of  the  statute  in  that 
case  made  and  provided.  Given  under  our  hands  the  day  and 
year  first  above  mentioned. 


2.  Information  under  Sect.  60  of  5  $  6  Will.  4,  c.  76,  against 
Public  Crier  of  a  Borough  for  not  delivering  up  the  Town 
Bell  (a). 

Borough  of  E.  in  the  1  The  information  and  complaint  of  T.  F., 
county  of  W.  J  esq->  the  mayor  of  the  said  borough,  for 
and  on  behalf  of  himself  and  the  council  of  the  said  borough, 
taken  on  oath  before  me,  J.  M.  G.  C.,  esq.,  one  of  her  majesty's 
justices  of  the  peace  for  the  said  borough,  this  day  of 

,    18     . 

\Mio  saitb,  that  AV.  B.,  now  residing  in  the  parish  of  B.,  in 
the  said  borough,  cordwainer,  late  the  public  crier  for  the  said 
borough,  and  as  such  crier  an  officer  of  the  said  council,  but 
who  has  lately  been  removed  from  such  office  of  crier,  has  now 
in  his  possession  a  bell  used  by  him  in  his  said  office,  the  pro- 
perty of  the  said  council  of  the  said  borough  ;  and  that  on  the 
day  of  instant  a  notice  in  writing,  directed  to  the 

said  W.  B.,  under  the  hands  of  this  complainant,  as  mayor  of 
the  said  borough,  and  of  J.  A.,  A.  N.  and  T.  \V.,  three  of  the 
council  of  the  said  borough,  directing  the  said  W.  B.  to  deliver 
to  Mr.  T.  J.,  the  town  clerk  of  the  said  borough  (who  was 
thereby  authorized  to  receive  the  same),  the  said  bell  lately  used 
by  him  the  said  W.  B.  in  his  said  office  of  crier,  was  personally 
served  upon  the  said  W.  B.,  and  that  ever  since  the  service  of 
the  said  notice  on  the  said  W.  B.,  he  the  said  W.  B.  hath  wil- 
fully neglected  to  deliver  the  said  bell  to  the  said  T.  J.  as  re- 
quired by  the  said  notice ;  nor  hath  the  said  W.  B.  given  any 
satisfaction  to  the  said  council,  or  to  the  said  T.  J.  concerning 
the  said  bell,  against  the  form  of  the  statute  in  that  case  made 
and  provided  ;  and  this  informant  therefore  prays,  that  a  war- 
rant may  be  issued  to  apprehend  and  bring  the  said  W.  B. 

(a)  See  Baylis  v.  Strickland,  1  M.  of  Liehfield  v.  Simpson,  8  Q.  B.  65, 

&  G.  591 ;  and  as  to  the  other  part  and  Eggington  v.  The  Mayor  of  Lich- 

of  the  same  section  relating  to  the  field,  2  E.  &  B.  717;  24  L.  J.,  Q.  B. 

delivery   up    of  books,  see  Re  JJ.  360 ;  1  Jur.,  N.  S.  908. 
Gateshead,  6  A.  &  E.  550,  n. ;  Mayor 
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before   two  or  more  of  her  majesty's  justices  of  the  peace  to 
answer  unto  this  information   and  complaint,  and  to  be  further 
dealt  with  according  to  law. 
Taken  and  sworn  before 
J.  M.  G.  C. 


MUSIC,   DANCING,  &c.     (See  GAMING  (a).) 
MUTINY   ACT.     (See  MILITARY  LAW.) 


NAVAL  AND  MILITARY  STORES. 
(39  8f  40  Oeo.  3,  c.  89  j  2  Will.  4,  c.  40  (6).) 


NAVIGABLE  RIVERS  AND  CANALS  (c). 

Conviction  under  3  $  4  Viet.  c.  50,  s.  7,  for  being  found  in  a 
Boat  on  a  Canal  in  Possession  of  Instruments  for  pro- 
curing Liquors,  $c. 

Was  found  on  board  of  a  certain  boat  of  one  C.  D.,  then  and 
there  being  upon  a  certain  canal  there  called  ,  he  the  said 

A.  B.  having  then  and  there  in  his  possession,  to  wit,  in  his 
pocket,  a  certain  instrument  called   a  for  the  purpose 

of  then  and   there  unlawfully   obtaining  certain  spirits,  to  wit, 
,  the  property  of  one   E.  F.,  then  and  there   being, 
contrary,  &c. 

NUISANCES (rf).     (See    HEALTH,  PUBLIC.) 
The  stat.   18  &   19  Viet.   c.    121,  intituled  "  An  Act  to  con- 
solidate and  amend  the  Nuisances  Removal   and   Diseases  Pre- 
vention Acts,  1848  and  1849,"  (amended  by  23  &  24  Viet.  c.  77; 

(a)  Keeping    house    for    public  rubbish  into  ;  Mitchell  v.  Brown,  El. 
dancing,  music  or  other  public  en-  &  El.  267;  28  L.  J.,  M.  C.  53. 
tertainment    of    like    kind   without  (d)  Steam  vessel  plying  between 
licence,  see  25  Geo.  2,  c.  36  ;   Hall  London  Bridge  and  the  Nore  Light 
v.  Green,  23  L.  J.,  M.  C.  15  ;   Marks  and  not  consuming  her  own  smoke; 
V.  Benjamin,  5   M.  &  W.  565  ;   Qua-  19   &    20   Viet.   c.    107;    Walker   v. 
glietii   v.  Matthews,  34  L.  J.,  M.  C.  Evans,  2  El.  &  El.  356;  29  L.  J.,  M. 
116;  11  Jur.,  N.  S.  636.  C.  22.     Locomotive  engine  not  con- 

(b)  See  Ex  parte  Willmott,  1  B.  &  suming  its  own  smoke  ;  8  Viet.  c.  20, 
S.  27  ;  30  L.   J.,  M.  C.  161  ;  R.  v.  s.  14  -^Manchester  Railway  Company 
Sleep,  30  L.  J.,  M.  C.  170.  v.   Wood,  Id.  29;    2  El.  &  El.  :ii  i. 

(c)  Obstruction   of,  by  throwing  Locomotives  on  turnpike  and  other 
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and  26  &  27  Viet.  c.  117),  empowers  justices  of  the  peace  to 
make  orders  for  the  abatement  of  nuisances  (sects.  12  and  14)  (a), 
and  also  prohibitive  orders  against  public  nuisances  (sect.  13). 

The  latter  may  in  all  cases  be  appealed  against  (sect.  15),  and 
the  former  when  structural  works  are  required  (sect.  16).  The 
costs  and  expenses  of  works  are  to  be  paid  by  the  person  on  whom 
the  order  is  made,  or  the  owner  or  occupier  (sect.  19)  (6). 
With  regard  to  complaints  of  nuisances  arising  from  noxious 
trades  and  manufactures,  the  party  complained  against  has  the 
option,  upon  giving  sufficient  recognizances,  to  have  the  matter 
disposed  of  in  a  superior  court  of  law  or  equity  (sects.  27,  28). 

The  following  are  the  clauses  relating  to  the  procedure  under 
part  3  of  the  act : — 

Notices,  summonses  and  orders  may  be  served  by  delivering 
the  same  at  the  residence  of  the  persons  to  whom  they  are  ad- 
dressed, and  where  addressed  to  the  owner  or  occupier  of  pre- 
mises, they  may  also  be  served  by  delivering  the  same  or  a  true 
copy  thereof  to  some  person  upon  the  premises,  or  if  there  be 
no  person  upon  the  premises  who  can  be  so  served,  by  fixing  the 
same  upon  some  conspicuous  part  of  the  premises,  or  if  the 
person  shall  reside  at  a  distance  of  more  than  five  miles  from 
the  office  of  the  inspector  then  by  a  registered  letter  through 
the  post  (sect.  31).  Copies  of  orders  of  the  local  authority  or 
their  committee,  purporting  to  be  signed  by  the  chairman  of  such 
body,  shall,  unless  the  contrary  be  shown,  be  received  as  evidence 
thereof,  without  proof  of  their  meeting,  or  of  the  official  character 
or  signature  of  the  person  signing  the  same  (sect.  32).  Where 
proceedings  are  to  be  taken  against  several  persons  in  respect  of 
one  nuisance  caused  by  the  joint  act  or  default  of  such  persons, 
the  local  authority  may  include  such  persons  in  one  complaint, 
and  the  justices  may  include  such  persons  in  one  summons  and 
any  order  made  in  such  a  case  may  be  made  upon  all  or  any 
number  of  the  persons  included  in  the  summons,  and  the  costs 

roads;  28  &  29  Viet.  c.  83,  s.  12.  is  an  order  to  abate,  as  distin- 
Using  steam  engine  within  twenty-  guished  from  an  order  for  struc- 
five  yards  ot  a  turnpike  road  or  high-  tural  works;  Ex  parte  Mayor  of 
way ;  Id.  sect.  6.  Liverpool,  5  El.  &  Bl.  537  ;  27  L. 
(a)  Two  justices  (or  the  county  J.,  M.  C.  89.  The  authority  to 
court)  have  exclusive  jurisdiction  to  abate  is  merely  permissive,  and  a 
enforce  the  repayment  of  money  mandamus  will  not  be  granted  to 
paid  by  parish  authorities  for  the  enforce  it;  Re  Ham,  26  Id.  64.  Ob- 
abatement  of  a  nuisance  and  the  ligation  of  Local  Board  of  Health  to 
costs  thereof,  under  sect.  3  of  this  enforce  order  of  justices;  Re  Ham 
statute,  even  although  the  title  to  Board  of  Health,  26  L.  J.,  M.  C.64. 
land  may  be  in  question  ;  Hertford  (b)  See  R.  v.  JJ.  Sussex,  30 
Union  \.Kimpton,  11  Exch.  295  ;  25  L.  J.,  M.  C.  41  ;  Blything  Union  v. 
L.  J.,  M.  C.  41.  Upon  whom  order  Warton,  32  Id.  132  ;  3  B.  &  S.  352  ; 
to  remove  nuisance  is  to  be  made  ;  R,  v.  Warner,  27  L.  J.,  M.  C.  144, 
Draper  v.  Sperring,  10  C.  B.,  N.  S.  and  R.  v.  Middleton,  1  El.  &  El.  98. 
113;  30  L.  J.,  M.  C.  225.  What 


APPENDIX. 

may  be  distributed  as  to  the  justices  may  appear  fair  and  reason- 
able (sect.  33).  One  or  more  joint  owners  or  occupiers  may  be 
proceeded  against  alone  (sect.  34).  Whenever  it  is  necessary 
to  mention  the  owner  or  occupier  of  any  premises,  it  shall  be 
sufficient  to  designate  him  as  the  "  owner  "  («)  or  "  occupier"  of 
such  premises,  without  name  or  further  description  (sect.  35). 
Penalty  for  obstructing  execution  of  the  act,  51.  (sect.  36). 
Penalty  on  occupier  obstructing  owner  in  obeying  provisions  of 
the  act  (sect.  37).  Penalties  and  expenses  recoverable  under 
1 1  &  12  Viet.  c.  43  (sect.  38).  Proceedings  not  to  be  quashed  for 
want  of  form  ;  certiorari  taken  away  (sect.  39).  Appeals  to 
quarter  sessions,  notice  of  appeal,  recognizance,  &c.  (sect. 
40)  (6).  Forms  to  be  used  as  in  schedule,  or  to  like  effect  (sect. 
41).  Protection  of  local  authority  and  its  officers  (sect.  42). 
Act  not  to  impair  jurisdiction  of  sewers  commissioners,  or  com- 
mon law  remedies  for  nuisance,  nor  jurisdiction  of  local  autho- 
rity as  to  the  nuisances  referred  to  (sect.  43).  Powers  given 
by  act  not  to  affect  navigation  of  rivers  or  canals,  or  working 
of  mines  (sect.  44).  Saving  as  to  rights  of  millowners,  £c. 
(sect.  45).  In  citing  the  act  in  other  acts  of  parliament,  and  in 
legal  instruments  and  other  proceedings,  it  is  sufficient  to  use 
the  words  "  The  Nuisances  Removal  Act  for  England,  1855" 
(sect.  46). 


Order  of  Justices  for  Removal  of  Nuisances  by  Owners, 
%c.  (c). 

To  the  owner  [or  occupier]  of  [describe  the  premises']  situate 
at  [git'e  such  description  as  may  be  sufficient  to  identify  the 
premises],  or  to  A.  B.,  of  ,  or  to  [giving  name  of  the 

local  authority],  or  to   their  servants  or  agents,  and  to  all 
whom  it  may  concern. 
County  of  [or  \  Whereas  on  the  day  of 

borough,  Sj-c.  of       ,(    complaint  was  made  by  ,  esquire, 

or  district  of  ,  or  f  one  of  her  majesty's  justices  of  the 
as  the  case  may  be}.  '  peace  acting  in  and  for  the  county  [or 
other  jurisdiction]  stated  in  the  margin  [or  before  the  under- 
signed, one  of  the  magistrates  of  the  police  courts  of  the  metro- 
polis [or  as  the  case  may  be],  by  [or  by  ,  on  behalf  of] 
\_the  local  authority,  naming  it  as  the  case  may  be],  that  in  or 
upon  certain  premises  situate  at  ,  in  the  district  under  the 

(a)  Meaning  of  word  "owner";  zances ;  Ex  pnrte   Simhin,  2  El.  & 

Blything  Union  v.  V'arton,  3  B.  &  S.  El.  392;   29  L.  J.,   M.  C.  23.     See 

352;  32  L.  J.,  M.  C.   132;  Draper  Mumford  v.  Hitchcock,  32  L.  J.,  C.  P. 

v.  Spening,  30  Id.  225  ;    10  C.  B.,  168. 

N.  S.  113.  (c)    This   form   is   given   in   the 

(t)  Sunday  is  counted  in  the  two  schedule  to  the  act,  18  &  19  Viet.  c. 

days    for    entering    into     recogni-  121. 
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Nuisances  Removal  Act  for  England,  1855,  of  the  complainants 
above  named,  the  following  nuisance  then  existed  [describing 
if] ;  and  that  the  said  nuisance  was  caused  by  the  act  or  default 
of  the  owner  [or  occupier]  of  the  said  premises  [or  was  caused 
by  A.  B.]  [if  the  nuisance  hare  been  removed  say,  the  following 
nuisance  existed  on  or  about  {the  day  the  nuisance  was  ascer- 
tained to  exist),  and  that  the  said  nuisance  was  caused,  $c.,  and 
although  the  same  is  now  removed,  the  same  or  the  like  nuisance 
is  likely  to  recur  on  the  same  premises]. 

And  whereas  ,  the  owner  [or  occupier]  within  the 

meaning  of  the  said  Nuisances  Removal  Act,  1855,  [or  the  said 
A.  B.]  hath  this  day  appeared  before  us,  justices,  being  two  of 
her  majesty's  justices  in  and  for  ,  sitting  in  petty 

sessions  at  their  usual  place  of  meeting]  [or  before  me,  the  said 
magistrate  of  the  police  courts  of  the  metropolis,  or  as  the 
case  may  be~\,  to  answer  the  matter  of  the  said  complaint  [or  in 
case  the  party  charged  do  not  appear,  say,  and  whereas  it  hath 
been  this  day  proved  to  our  (or  my)  satisfaction  that  a  true  copy 
of  a  summons  requiring  the  owner  (or  occupier)  of  the  said 
premises  (or  the  said  A.  B.)  to  appear  this  day  before  us  (or 
me)  ,  hath  been  duly  served  according  to  the  said  act] : 

Now  upon  proof  here  had  before  us  [or  me]  that  the  nuisance 
so  complained  of  doth  exist  on  the  said  premises,  and  that  the 
same  is  caused  by  the  act  or  default  of  the  owner  [or  occupier] 
of  the  said  premises  [or  by  the  said  A.  B.],  we  [or  I],  in  pur- 
suance of  the  said  act,  do  order  the  said  owner  [or  occupier,  or 
A.  B.],  within  [specify  the  time]  from  the  service  of  this  order  or 
a  true  copy  thereof,  according  to  the  said  act  [here  specify  the 
works  to  be  done,  as,  for  instance,  to  cleanse,  whitewash,  purify 
and  disinfect  the  said  dwelling-house;  or,  for  further  instance,  to 
construct  a  privy  or  drain,  <^c. ;  or,  for  further  instance,  to 
cleanse  or  to  cover  or  to  fill  up  the  said  cesspool,  <^c.],  so  that 
the  same  shall  no  longer  be  a  nuisance  or  injurious  to  health 
as  aforesaid. 

[And  if  it  appear  to  tlie  justices  that  the  nuisance  is  likely  to 
recur  on  the  premises,  say]  and  we  [or  I]  being  satisfied  that, 
notwithstanding  the  said  cause  or  causes  of  nuisances  may  be 
removed  under  this  order,  the  same  is  or  are  likely  to  recur,  do 
therefore  prohibit  the  said  owner  [or  occupier,  or  A.  B.]  from 
[here  insert  the  matter  of  the  prohibition  as,  for  instance,  from 
using  the  said  house  or  building  for  human  habitation  until  the 
same,  in  our  judgment,  is  rendered  fit  for  that  purpose.] 

And  if  the  above  order  for  abatement  be  not  complied  with 
[or  if  the  above  order  of  prohibition  be  infringed],  then  we  [or  I] 
do  authorize  and  require  you  the  said  [local  authority,  naming  it] 
from  time  to  time  to  enter  upon  the  said  premises,  and  to  do 
all  such  works,  matters  and  things  as  may  be  necessary  for 
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carrying  this  order  into  full  execution  according  to  the  act  afore- 
said. 

[7n  case  the  nuisance  mere  removed  before  complaint,  say,~]  now 
upon  proof  here  had  before  us  that  at  or  recently  before  the  time 
of  making  the  said  complaint,  to  wit,  on  as  aforesaid,  the 

cause  of  nuisance  complained  of  did  exist  on  the  said  premises, 
but  that  the  same  hath  since  been  removed,  yet,  notwithstanding 
such  removal,  we  [or  I]  being  satisfied  that  it  is  likely  that  the 
same  or  the  like  nuisance  will  recur  on  the  said  premises,  do 
hereby  prohibit  [order  of  prohibition]  ;  and  if  this  order  of  pro- 
hibition be  infringed,  then  we  [or  I]  [order  on  local  authority  to 
do  works~\. 

Given  under  the  hands  and  seals  of  us,  two  of  her  majesty's 
justices  of  the  peace  in  and  for  [or  the  hand  and  seal  of  me,  one 
of  the  magistrates  of  the  police  courts  of  the  metropolis,  or  as 
the  case  may  be~\,  this  day  of  ,  in  the  year  of  our 

Lord 


OVERSEERS. 

Conviction  under  5  $  6  Viet.  c.  109,  s.  9,  of  an  Overseer  for 
refusing  to  return  the  List  of  Persons  qualified  to  serve  as 
Constables. 

Then  being  one  of  the  overseers  of  the  poor  of  the  said  parish 
of  did  then  and  there  neglect  to  sign  and  return  to  the 

justices  of  the  peace  acting  in  and  for  the  division  of  N.,  in  the 
said  county  of  the  list  of  persons  liable  and  qualified  to 

serve  as  constables  for  the  said  parish  of  made  out  and 

agreed   to  by  the  inhabitants  of  the  said  parish  in  vestry  duly 
held,  contrary,  &c. 


PAWNBROKER  (a). 

1.  Information  against  a  Pawnbroker,  on  39  fy  40  Geo.  3, 
c.  99,  s.  22,  for  not  exhibiting  a  Table  of  Interest. 

\  Be  it  remembered,  that  on,  &c.,  in  at  , 

to  wit.    5      A,  B.,of  ,  cometh  before  me  ,  esq., 

one  of  her  majesty's  justices  of  the  peace  in  and  for  the  said  city 
of  [or,  in  and  for  the   county  of  ],  and  acting 

near  (o)  the  place  where  the   offence  hereinafter  mentioned  was 
committed,  and  giveth  me  the  said  justice  to  understand  and 

(a)  See  9  &  10  Viet.  c.  98,  19  &       23  Viet  c.  21,  and  ante,  pp.  645, 
20  Viet.  c.  27,  22  &  23  Viet.  c.  14,       647. 

(6)  See  sect.  27. 
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informed,  that  C.  D.,  of  ,  on  &c.,  and  from  thence  until 

and  at  the  time  of  exhibiting  this  information,  did  follow  and 
carry  on  the  trade  and  business  of  a  pawnbroker  at  and  in  a 
certain  shop,  in  and  parcel  of  a  certain  dwelling-house,  situate 
and  being  in  ,  in  the  city  of  aforesaid  :  neverthe- 

less, the  said  C.  D.,  not  regarding  the  said  act  of  parliament,  did 
not,  nor  would,  whilst  he  so  followed  and  carried  on  the  said 
business  as  aforesaid,  cause  to  be  painted  or  printed,  in  large 
legible  characters,  the  rate  of  profit  allowed  by  the  said  act  to  be 
taken  by  him  the  said  ,  and  also  the  various  prices  of  the 

note  or  memorandum  to  be  given  by  him,  according  to  the  rates 
in  and  by  the  said  act  allowed,  and  an  account  of  what  notes  or 
memorandums  were  to  be  delivered  gratis,  and  of  the  expense  of 
obtaining  a  second  note  or  memorandum,  where  the  former  one 
has  been  lost,  mislaid,  destroyed  or  fraudulently  obtained,  nor 
place  the  same  in  a  conspicuous  part  of  the  said  shop,  wherein 
he  so  carried  on  the  said  trade  or  business  as  aforesaid,  so  as  to 
be  legible  by  the  persons  pledging  goods  and  chattels  standing 
in  the  places  provided  for  such  persons  coming  to  pawn  or  re- 
deem goods  and  chattels  at  the  said  shop  ;  but,  0:1  the  contrary 
thereof,  he  the  said  C.  D.,  during  the  time  aforesaid,  wholly  neg- 
lected and  omitted  so  to  do,  contrary,  &c. 

[By  sect.  27  the  information  must  be  laid  within  twelve  calendar  months 
after  the  offence.] 


2.  Information  against  a  Pawnbroker,  for  not  having  his 
Name  and  Description  over  the  Door;  on  the  same  Sta- 
tute, Sect.  23. 

Commen-sment  as  before~\  did  not,  nor  would,  whilst  he  so 
followed  and  carried  on  the  business  as  aforesaid,  cause  to  be 
painted  or  written  in  large  legible  characters  over  the  door  of  the 
said  shop,  by  him  during  the  time  aforesaid  made  use  of  for 
carrying  on  the  said  trade  or  business  of  a  pawnbroker,  the 
Christian  and  surname  of  him  the  said  C.  D.,  and  the  word 
"  Pawnbroker  "  following  the  same,  according  to  the  form  and 
effect  of  the  statute  in  that  case  made  and  provided  ;  but,  on  the 
contrary  thereof,  he,  the  said  C.  D.,  during  the  time  aforesaid, 
to  wit,  on  &c.,  and  from  thence  for  the  space  of  one  week  and 
upwards  then  next  following,  made  use  of  the  said  shop  for 
carrying  on  the  said  trade  and  business  of  a  pawnbroker,  with- 
out having  such  Christian  and  surname  of  him,  the  said  C.  D., 
and  the  word  "  Pawnbroker,"  so  printed  or  written  as  aforesaid, 
contrary,  &c. 

P.  U  U 
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3.  Information  against  a  Pawnbroker,  for  taking  Pledges 
of  a  Child  under  Twelve  Years  of  Age ;  on  the  same  Sta- 
tute, Sect.  21, 

That,  within  twelve  calendar  months  next  before  the  exhi- 
biting of  this  information  (a),  to  wit,  on  &c.,  at  &c.,  C.  D.,  of 
&c.  (he,  the  said  C.  D.,  then  and  there  being  a  person  using 
and  exercising  the  trade  and  business  of  a  pawnbroker),  did  un- 
lawfully receive  and  take  in  pledge  a  certain  cotton  frock  of  and 
from  one  E.  F.,  she,  the  said  E.  F.,  then  and  there  being,  and 
appearing  to  be,  under  the  age  of  twelve  years,  contrary,  &c. 


4.  Conviction,  on  39  fy  40  Geo.  3,  c.  99,  s.  6,  of  a  Pawn- 
broker,for  taking  a  Pledge  without  giving  a  Ticket,  where 
the  Goods  were  Pawned  in  an  assumed  Name. 

For  that,  on  &c.,  at  &c.,  the  said  M.  C.,  being  a  person  then 
and  there  using  the  trade  and  business  of  a  pawnbroker,  did 
then  and  there  take  of  and  from  one  J.  G.,  in  the  name  of  J.  N., 
by  way  of  pledge,  certain  goods  and  chattels,  to  wit,  [<5"c.  8fc.~\ 
upon  which  the  said  M.  C.  then  and  there  lent  and  advanced  the 
sum  of  shillings  ;  and  although  the  said  J.  G.,  at  the  time 

he  pawned  the  said  goods  and  chattels,  informed  the  said  M.  C. 
that  his  name  was  J.  N.,  and  that  he  lived  in  Street, 

yet  the  said  M.  C.  did  not,  at  the  time  of  taking  the  said  pledge, 
give  to  the  said  J.  G.  a  note  or  memorandum,  fairly  and  legibly 
written  or  printed,  or  in  part  written  and  in  part  printed,  con- 
taining therein  a  description  of  the  said  goods  which  he  the  said 
M.  C.  had  so  received  in  pawn,  and  also  the  place  of  abode  of 
the  person  by  whom  such  goods  were  pawned,  according  to  the 
information  given  by  the  said  J.  G.  to  the  said  M.  C.  at  the  time 
of  such  pawning  as  aforesaid ;  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided.  And  I,  the  said  justice, 
do  therefore  adjudge  the  said  M.  C.  to  pay  and  forfeit  for  the 
same,  the  sum  of  £  [not  less  than  40*.  nor  more  than 

IOL  (6)]  And  I  do  award,  that  out  of  the  said  sum  of  £  , 

so  forfeited  as  aforesaid,  the  sum  of  £  ,  being  one  moiety 

of  the  said  sum  of  £  ,  be  paid  to  J.  S.,  the  party  com- 

plaining in  this  behalf;  and  that  the  sum  of  £  ,  being  the 

remaining  moiety  of  the  said  sum  of  £  ,  so  forfeited  as 

aforesaid,  be  paid  and  applied  as  the  law  directs. 

Given  under  my  hand  and  seal  at  ,  in  the  county  afore- 

said, the  day  and  year  first  aforesaid. 

[This  form  of  conviction  is  somewhat  fuller  than  the  general  form  given 
(a)  See  sect  27.  (b)  See  sect.  26. 
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by  sect  34,  for  that  awards  no  distribution  whatever  of  the  penalty — half 
of  which,  by  sect.  26,  goes  to  the  complainant,  and  half  to  the  overseers  for 
the  use  of  the  poor.  Sect.  35  gives  an  appeal ;  but,  by  sect  84,  the  certiorari 
is  taken  away.] 


5.  Conviction  tinder  the  same  Statute,  for  taking  more  than 
legal  Interest. 

T.  T.,  of  &c.,  pawnbroker,  is  convicted  before  me  , 

one  of  her  majesty's  justices  of  the  peace  for  the  said 
county  of  ;  for  that,  on  &c.,  at  &c.,  he,  the  said  T^  T., 

who  then  and  there  used  and  exercised  the  trade  and  business 
of  a  pawnbroker,  did  lend  and  advance  unto  one  H.  G.  the  sum 
of  ]s.  6d.  upon  the  pledge  of  certain  goods  and  chattels,  to  wit, 
three  cotton  window  curtains,  then  and  there  pledged  and 
pawned  by  the  said  H.  G.  with  the  said  T.  T.  as  such  pawn- 
broker as  aforesaid :  and  that  the  said  T.  T.  afterwards,  and 
within  the  space  of  twelve  calendar  months  before  the  informa- 
tion exhibited  by  the  said  H.  G.  in  this  behalf,  and  within  the 
space  of  seven  days  (a)  after  the  expiration  of  the  first  calendar 
month  after  the  said  window  curtains  were  so  pledged  as  afore- 
said, to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  at 
the  parish  and  county  aforesaid,  did  demand,  receive  and  take 
of  and  from  the  said  H.  G.,  on  his  redeeming  the  said  pledge, 
the  sum  of  Id.  of  lawful  money  of  Great  Britain,  as  for  and  by 
way  of  profit  upon  the  said  sum  of  Is.  6d.  so  lent  and  received 
jy  the  said  T.  T.  upon  the  said  pledge  as  aforesaid ;  the  said 
sum  of  Id.,  so  demanded,  received  and  taken,  as  aforesaid,  being 
lore  than  at  and  after  the  rate  of  one  halfpenny  for  the  loan  of 
iy  sum  not  exceeding  2s.  6d.  (b),  by  the  calendar  month,  and 
jing  a  greater  profit  than  he  the  said  T.  T.  was  then  and 
there  entitled  to,  and  ought  to  have  demanded,  received  and 
iken  in  that  behalf;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  I,  the  said  justice,  do  therefore 
djudge  the  said  T.  T.  to  pay  and  forfeit,  &c.  [as  in  the  foregoing 

ecedent  to  the  end]. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 

itten. 

[The  above  is  sufficient  to   exemplify  the  proper  form  of  conviction 
nder  the  statute,  which  will  only  vary  according  to  the  particular  offence 
3   stated  in   the   information.     The  following  forms  of  informations  may, 
lerefore,  be  of  use  in  supplying  the  necessary  statements,  according  to  the 
ctive  facts.] 


(a)  See  sect  5. 


(6)  See  sect.  2. 
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6.  Information  against  a  Pawnbroker,  under  the  same  Sta- 
tute, for  not  giving  a  Note  legibly  Written  describing  the 
thing  pawned. 

That  C.  D.,  of  ,  being  then  and  there  a  pawnbroker,  did 

take,  by  way  of  pawn  or  pledge,  of  and  from  E.  F.  of  , 

a  certain  shirt,  whereon  the  sum  of  2*.  was  then  and  there  ad- 
vanced and  lent  by  the  said  C.  D.  to  the  said  E.  F. :  neverthe- 
less, the  said  C.  D.,  not  regarding  the  statute  in  such  case  made 
and  provided,  did  not  nor  would,  at  the  time  of  taking  the  said 
pawn  or  pledge,  give  the  said  E.  F.  a  note  or  memorandum, 
fairly  and  legibly  written  or  printed,  or  in  part  written  and  in 
part  printed,  containing  therein  a  description  of  the  said  shirt, 
which  he,  the  said  C.  D.,  so  received  in  pawn  or  pledge,  and  also 
the  sum  of  money  advanced  thereon,  with  the  day  of  the  month 
and  year  on  which,  and  the  name  and  place  of  abode  of  the  said 
E.  F.,  by  whom  the  said  shirt  was  so  pawned  or  pledged  as 
aforesaid,  and  whether  the  said  E.  F.  was  a  lodger  or  house- 
keeper, according  to  the  form  and  effect  of  the  said  statute  in 
that  behalf ;  but,  on  the  contrary  thereof,  although  the  said  C.  D., 
at  the  time  of  taking  the  said  pawn  or  pledge  as  aforesaid,  did 
give  to  the  said  E.  F.  a  certain  note  or  memorandum,  as  and  for 
such  note  or  memorandum  as  aforesaid,  yet  the  said  shirt,  or  the 
name  and  place  of  abode  of  the  said  E.  F.,  and  whether  he  was 
a  lodger  or  housekeeper  as  aforesaid,  were  not  fairly  and  legibly 
written  or  printed,  or  in  part  written  and  in  part  printed,  in  or 
upon  the  said  note  or  memorandum,  so  given  by  the  said  C.  D. 
to  the  said  E.  F.  as  aforesaid,  contrary,  &c. 


7.  Information,  under  Sect.  11,  for  receiving  in  pawn  Goods 
in  a  state  of  Manufacture. 

That  C.  D.,   of  ,   within  the  space  of  twelve  calendar 

months  now  last  past,  to  wit,  on  the  day  of  ,  in  the 

year  aforesaid,  at  the  parish  of  ,  in  the  county  aforesaid, 

he  the  said  C.  D.  then  and  there  using  and  exercising  the  trade 
and  business  of  a  pawnbroker,  did  unlawfully  take  in  as  a  pledge 
and  pawn  from  one  G.  F.,  of  &c.,  divers  materials  plainly  in- 
tended for  the  composing  and  manufacturing  of  cotton  goods, 
that  is  to  say,  twenty  pounds  weight  of  cotton  wool,  and  twenty 
reels  of  cotton  yarn,  after  the  same  were  respectively  put  into  a 
state  and  course  of  manufacture,  and  before  the  same  were  com- 
pleted and  finished  for  the  purposes  of  wear  and  consumption  ; 
which  said  materials,  so  taken  in  pledge  as  aforesaid,  were  en- 
trusted to  the  said  G.  F.  to  manufacture  and  work  up  into  cotton 
twist,  and  upon  which  said  materials  the  said  C.  D.  then  and 
there  lent  unto  the  said  G.  F.  the  sum  of  ten  shillings,  con- 
trary, &c. 
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8.  Information,  wider  Sect.  24,  for  selling  Pledges  before  the 
Time  limited  by  the  Statute  (a). 

He  the  said  C.  G.,  being  a  person  then  and  there  using  and 
exercising  the  trade  and  business  of  a  pawnbroker,  did  receive 
and  take  from  one  W.  B.,  in  pawn  and  pledge  for  the  sum  of 
2/.,  a  certain  watch  of  him  the  said  W.  B.  of  the  value  of  51. ; 
and  that  he  the  said  C.  G.,  before  the  time  limited  in  that  behalf 
by  the  statute  in  that  case  made  and  provided,  and  within  the 
space  of  twelve  calendar  months  now  last  past,  to  wit,  on  the 
day  of  ,  in  the  year  aforesaid,  at  the  parish  afore- 

said, in  the  county  aforesaid,  did  sell  the  said  watch,  and  cause 
the  same  to  be  sold,  contrary,  &c. 

[This  is  one  of  the  general  offences  against  the  act ;  the  penalty  for  which 
is  declared  by  sect.  26  to  be  not  less  than  40s.  nor  more  than  10/.] 


9.   Order,  on  39  $  40  Geo.  3,  c.  99,  s.  13,  to  restore  pawned 

Goods,  supposed  to  have  been  feloniously  Stolen  (b). 
Middlesex. 

To  W.  S.,  a  constable  and  officer  of  the  peace  for  the 
county  of  ;  and  to  W.  P.  and  J.  R.,  of  , 

in   the   said  county,  pawnbrokers,  and  whom  else  these 
may  concern. 

Whereas  on,  &c.,  at  &c.,  J.  H.,  of  &c.,  silversmith,  in  his 
proper  person  came  before  me,  R.  B.,  esq.,  one  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  and  upon  his 
corporal  oath,  on  the  Holy  Gospel  of  God,  duly  administered 
to  him  by  me,  the  said  justice,  did  make  oath  and  say,  that 
R.  M.,  J.  M.,  and  himself,  the  said  J.  H.,  carried  on,  in  part- 
nership together,  the  business  of  silversmiths;  and  that  the 
following  goods  and  chattels  belonging  to  them,  and  of  which 
they  are  the  owners,  that  is  to  say,  one  silver  milk-pot,  &e. 
[describing  all  the  stolen  goods],  had  been  unlawfully  obtained 
and  taken  from  them  the  said  R.  M.,  J.  M.,  and  J.  H.,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  the  said  parish 
of  ,  in  the  county  aforesaid ;  and  that  he  the  said 

J.  H.  had  just  cause  to  suspect,  and  did  suspect,  that  the  said 
W.  P.  and  J.  R.,  of  ,  in   the  said  county,  pawnbrokers, 

within  the  jurisdiction  of  me  the  said  justice,  that  is  to  say,  at 

(a)  See  Walter  v.  Smith,  5   B.  &  (b)  See  Peel  v.  Baxter,  1    Stark. 

Aid.  439;    1   D.  &    R.I;  Ex  parte  472;    Packer    v.    Gillies,    2    Camp. 

Cording,  4   B.  &  Ad.  1 98 ;   Shackell  336,  n. ;  Hartopp  v.  Hoare,  1  Wils.  8  ; 

v.  West,  2  El.  &  El.  326 ;  29  L.  J.,  Parker  v.  Patrick,  5  T.  R.  175. 
M.  C.  45. 
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the  parish  of  ,  in  the  said  county,  had   taken  to  pawn, 

and  by  way  of  pledge,  the  said  goods  and  chattels  of  them 
the  said  R.  M.,  J.  M.,  and  J.  H.,  without  the  privity  or  autho- 
rity of  the  said  R.  M.,  J.  M.,  J.  H.,  or  any  or  either  of  them, 
they  being  the  owners  of  the  said  goods  and  chattels.  And 
whereas  the  said  J.  H.  did  on  the  same  day  and  year  aforesaid, 
at  the  public  office  aforesaid,  in  the  said  parish  of  ,  in  the 

county  aforesaid,  make  appear  to  the  satisfaction  of  me  the  said 
justice  probable  grounds  for  such  the  suspicion  of  him  the  said 
J.  H.,  one  of  the  owners  of  the  said  goods  and  chattels;  where- 
upon I  the  said  justice  did  issue  my  warrant,  directed  to  all  con- 
stables and  other  her  majesty's  officers  of  the  peace  for  the 
county  of  ,  for  searching  at  the  said  parish  of  , 

in  the  county  aforesaid,  within  the  hours  of  business,  the  house 
and  warehouse  of  the  said  W.  P.  and  J.  R.,  the  persons  so 
charged  on  oath  as  aforesaid,  as  suspected  to  have  received  and 
taken  in  pawn  the  said  goods  and  chattels,  without  the  privity 
of,  or  authority  from  the  said  owners  thereof.  And  whereas 
the  said  W.  S.,  a  constable  and  officer  of  the  peace  for  the 
county  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid, 
in  pursuance  of  and  according  to  my  said  warrant,  did  search 
the  house  and  warehouse  of  the  said  W.  P.  and  J.  R.,  wherein 
the  said  goods  and  chattels  were,  on  oath  as  aforesaid,  charged 
and  suspected  to  be ;  and  upon  search  of  the  said  house  and 
warehouse  of  the  said  suspected  persons  as  aforesaid,  the  said 
goods  and  chattels  which  had  been  so  pawned  and  pledged  as 
aforesaid  were  found  in  the  said  house  and  warehouse.  And 
whereas  on  this  -  day  of  ,  in  the  year  aforesaid,  at 

the  public  office  aforesaid,  in  the  said  parish  of  ,  in  the 

county  aforesaid,  the  said  goods  and  chattels  which  had  been  so 
pawned  and  pledged,  and  found  upon  search  as  aforesaid,  have 
been  brought  before  me  the  said  justice  by  the  said  W.  S.  ;  and 
the  property  therein  of  the  said  R.  M.,  J.  M.,  and  J.  H.,  the 
owners  of  the  said  goods  and  chattels,  from  whom  the  same  had 
been  unlawfully  obtained  and  taken  as  aforesaid,  is  now  made  out 
to  the  satisfaction  of  me  the  said  justice,  by  the  oath  of  a  credible 
witness,  in  the  presence  and  hearing  of  the  said  W.  P.  and  J.  R. : 
Now  I  the  said  justice  do  order  and  direct  the  said  goods  and 
chattels  so  found  upon  the  said  search,  and  so  pawned  and 

Sledged  as  aforesaid,  to  be  forthwith  restored  to  the  said  R.  M., 
.  M.,  and  J.   H.,  the  owners  thereof;  and  I  have  caused  the 
same  to  be  restored  accordingly. 

Given  under  my  hand  and  seal,  at  in  the  said  county, 

on,  &c. 

fin  the  above    case   the   goods  had   been    feloniously  stolen    from  the 
applicants  by  one  of  their  servants,  and  pawned;  and  the  justices  doubted 


PAWNBROKER. 

their  jurisdiction  to  make  the  order ;  but  counsel  eminent  in  the  law 
being  consulted,  the  above  order  was  made,  and  obeyed  by  the  pawnbrokers 
without  further  question.] 

10.   Conviction  for  receiving  in  Pawn  part  of  a  Watch,  under 
the  Watchmakers'  Act,  27  Geo.  2,  c.  7,  s.  3  (a). 

J.  H.  was  convicted  before  me,  R.  B.,  esq.,  one  of  her 
majesty's  justices  of  the  peace  for  the  said  county,  of  unlaw- 
fully receiving,  on  &c.,  at  &c.,  by  way  of  pawn,  certain  parts 
of  a  gold  repeating  watch,  the  property  of  J.  D.,  of  , 

that  is  to  say,  the  movements  and  box  of  the  said  watch,  of  and 
from  one  J.  R.  ;  the  said  parts  of  the  said  watch  having  been 
lately  before  then,  to  wit,  on  &c.,  at  &c.,  unlawfully  purloined 
and  embezzled  by  the  said  J.  R.  from  the  said  J.  D.,  then  and 
there  practising  the  trade  of  watch-making,  by  whom  the  said 
J.  R.  was  then  and  there  employed,  and  entrusted  with  the  said 
parts  of  the  said  watch  to  repair  the  same,  he  the  said  J.  H. 
then  and  there  well  knowing  the  said  parts  of  the  said  watch  to 
have  been  purloined  and  embezzled  as  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided.  And 
•whereupon  the  said  J.  H.  was  adjudged  by  me,  the  said  justice, 
to  forfeit  and  pay,  for  his  said  offence,  the  sum  of  20/.,  to  be 
paid  and  applied  in  manner  following,  that  is  to  say,  after  satis- 
faction shall  be  made  thereout  to  the  said  J.  D.,  the  party 
injured,  which  satisfaction  I  adjudge  at  the  sum  of  £  , 

together  with  the  sum  of  £  ,  for  the  costs  of  the  prosecu- 

tion judged  reasonable  by  me,  the  said  justice,  the  residue  of 
the  said  sum  of  20/.,  to  wit,  the  sum  of  £  ,  is  to  be  paid 

and  applied  to  and  for  the  use  of  the  poor  of  the  said  parish  of 
,  in  the  county  aforesaid,  being  the  parish  wherein  the 
said  J.  H.  resided  and  inhabited  at  the  time  of  committing  the 
said  offence,  and  also  at  the  time  of  his  conviction.     Given,  &c. 

[A  general  form  of  conviction  is  given  by  the  4th  section  of  the  act,  from 
which  an  appeal  is  given  by  sect.  3,  but  no  certiorari.'] 


PILOT.     (See  SHIPS  AND  SHIPPING.) 
PLAYERS  (6). 


(a)    The  defendant   might  have  (ft)  See  6  &  7  Viet.  c.  68 ;  R.  v. 

been  convicted  for  this  offence,  also,  Glossop,  4    B.   &  A.   616;    Levy  v. 

under  the  llth  section  of  the  Pawn-  Yales,  8  A.  &  E.  129  ;  Fredericks  v. 

brokers' Act.     See  ante,  p.  660.  Payne,  1  H.  &  C.  584;  32    L.  J., 
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POISONED  GRAIN  OR  SEED. 

(ACT  TO  PROHIBIT  SALE  OR  USE  OF.) 

(26  Sf  27  Viet.  c.  113,  s.  5;  27  #  28  Fie*,  c.  115.) 


POLICE.     (See  METROPOLITAN  POLICE  AND  TOWN  POLICE.) 
(lO^-ll  Viet.  c.  89  (a).) 


POOR. 

Conviction  under  4  $  5  TFzVA  4,  c.  76,  s.  95,  o/  aw  Overseer 
for  disobeying  an  Order  of  Guardians. 

Then  being  overseer  of  the  poor  of  the  said  parish  of  , 

did  wilfully  disobey  a  certain  legal  and  reasonable  order  of  the 
guardians  of  the  N.  union,  in  the  counties  of  C.  and  S.,  made  in 
carrying  the  rules,  orders  and  regulations  of  the  Poor  Law  Com- 
missioners for  England  and  Wales  into  execution,  that  is  to  say, 
an  order  of  the  said  guardians  that  \Jiere  stale  the  order"],  con- 
trary, &c. 


POST-HORSE  DUTY. 

1.  Information  against  a  Postmaster  for  not  filling  up  a 
Ticket  truly,  on  Letting  a  Pair  of  Horses  for  Hire, 
under  2*3  Will.  4,  c.  120,  ss.  61,  62,  63  (&). 

County  of        ,  7  Be  it  remembered,  that,  on  the  day  of 

to  wit.         $  ,  in  the  year  of  our  Lord  18       ,  at  the 

public  office  ,  in  the  city  and  liberty  of  ,  and 

county  of  ,  A.  B.,  of  ,  in  the  county  of  [or, 

A.  B.,  an  officer  of  the   Inland  Revenue  (c),  or,  a  collector 

M.  C.  14 ;  Davis  v.  Douglas,  4  H.  &  (c)  By  6  &   7  Will.  4,  c.  45,  the 

N.  480;   28  L.  J.,  M.  C.   193;  Re  collection   and  management  of  the 

Jones,  7  Exch.  586  ;  21  L.  J.,  M.  C.  duties  on  horses  let  for  hire,  and  on 

116;    Leary   v.  Patrick,    15    Q.    B.  licences   relating  to  the   same,  are 

266  ;  19  L.  J.,  M.  C.  211  ;  Fredericks  transferred  from  the  Commissioners 

\.Hotvie,  1  H.  &  C.  381 ;  31  L.  J.,  of  Stamps  and  Taxes  to  the  Coimnis- 

M.  C.  249  ;  Day  v.  Simpson,  34  Id.  sioners  of  Excise  (now  the  Commis- 

149.  sioners  of  Inland  Revenue) ;  there- 

(a)  See   Cole  v.  Coulton,  2  El.  &  fore  the  proceedings  relating  to  such 
El.  695  ;   29  L.  J.,  M.  C.  125.  duties  under  this  head  are  not  suh- 

(b)  See  5  &  6  Viet.  c.  79  ;  Burn's  ject  to  11  &  12  Viet.  c.  43- 
Just.,  vol.  5,  tit.  "  Stage  Coaches." 


POST-HORSE  DUTY. 

or  farmer  of  the  duty  on  horses  let  to  hire,  as  the  case  may  be], 
cometh  before  me,  W.  D.  G.,  esq.,  one  of  her  majesty's  justices 
of  the  peace  for  the  county  aforesaid,  and  informeth  me,  the 
said  justice,  that  E.  O.,  of  ,  in  the  county  aforesaid,  post- 

master, heretofore,  and  within  the  space  of  fourteen  days  (a) 
before  the  exhibiting  of  this  information,  to  wit,  on  the  first  day 
of  July,  in  the  year  aforesaid,  at  in  the  county  aforesaid, 

being  then  and  there  a  postmaster  licensed  to  let  horses  for  hire, 
did  let  for  hire  unto  one  W.  F.  two  horses  (6),  to  go  from  , 
in  the  county  aforesaid,  to  the  town  of  ,  in  the  county  of 

,  and  back  ;  and  that  he,  the  said  E.  O.,  did  then  and 
there  falsely  and  fraudulently  insert,  and  cause  and  permit  to 
be  inserted  in  the  ticket,  which  was  directed  by  the  statute  in 
that  case  made  and  provided  to  be  delivered  by  the  said  E.  O. 
to  the  person  hiring  such  horses,  or  to  the  postilion  or  person 
to  be  employed  to  drive  such  horses,  the  name  of  another  and 
different  town  and  place  than  the  town  to  and  from  which  the 
said  horses  were  hired  to  go,  that  is  to  say,  the  name  of  the 
town  and  place  of  ,  in  the  county  of  ,  as  the  town 

and  place  to  and  from  which  the  said  horses  were  hired  by  the 
said  W.  F.  to  go  and  return,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  ;  whereby  the  said  E.  O.  hath 
forfeited  for  his  said  offence  the  sum  of  10/. 
Taken  and  received  by  me,  j 

the    day    and    year    first  > 

above  written. 

[The  above  form  of  information  is  given  by  sect.  113  and  see  schedule 
(B)  of  the  act.  Sect.  103  directs  the  mode  of  proceeding,  giving  an  appeal, 
but  taking  away  the  certiorari.  By  sect.  106,  half  the  penalty  goes  to  the 
queen,  and  half  to  the  informer,  if  he  sues  and  prosecutes  for  the  same 
within  fourteen  days  after  the  offence  shall  have  been  committed.  Sect. 
105  enables  the  justice  to  mitigate  the  penalty,  so  as  it  be  not  reduced 
to  less  than  one-fourth,  exclusive  of  costs.] 


2.  Information  by  a  Private  Individual  against  a  Toll-gate 
Keeper,  for  refusing  to  receive  a  Ticket  directed  to  be 
delivered  to  him  under  the  2  #  3  Will.  4,  c.  120,  s$.  64,  65. 

)  Be  it  remembered,  that  on  the  day  of  , 

to  wit.    j      m  tne  year  of  our  Lord  ,  at  the  police  office 

at  ,  in  the  parish  of  ,  in  the  county  aforesaid,  A.  B., 

of,  &c.,  who  prosecutes  as  well  for  our  sovereign  lady  the  queen 

as  for  himself  in  this  behalf,  cometh  before  me,  J.  T.,  esq.,  one 

(a)  This  allegation  is  material,  if  or  "horses"  shall  respectively  be 

the  informer  claims  any  portion  of  construed  to  mean  and  include  any 

the  penalty.  See  post,  666,  n.  (a).  mare  or  gelding,  or  mares  or  geld- 

(6)  By  sect.  117,  the  term  "horse"  ings,  as  well  as  any  horse  or  horses. 
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of  her  majesty's  justices  of  the  peace  for  the  county  aforesaid, 
and  informeth  me,  the  said  justice,  that  L.  M.,  of  ,  in  the 

said  county  of  ,  yeoman,  within  fourteen  days  (a)  before 

the  exhibiting  of  this  information,  that  is  to  say,  on  the 
day  of  ,  in  the  year  aforesaid,  at  a  certain  toll-gate  situate 

and  being  at  aforesaid  (he,  the  said  L.  M.,  then  being  a 

toll-gate  keeper  there),  did  wilfully  refuse  to  receive  of  and 
from  one  C.  D.  (he,  the  said  C.  D.,  being  then  and  there  the 
person  employed  to  drive  two  horses  which  had  been  let  for  hire 
by  one  G.  F.  to  one  R.  S.,  and  being  then  and  there  about  to 
pass  therewith  through  the  said  toll-gate),  a  certain  ticket,  pur- 
porting to  be  a  note  or  certificate  relating  to  the  hiring  of  the 
said  horses  for  a  period  of  time  not  exceeding  three  days,  that 
is  to  say,  for  two  days,  and  being  a  ticket  directed  by  the  statute 
in  such  case  made  and  provided  to  be  delivered  to  and  received 
by  the  said  L.  M.,  so  being  such  toll-gate  keeper  as  aforesaid, 
the  said  toll-gate  being  the  first  (6)  toll-gate  through  which  the 
said  horses  so  let  for  hire  as  aforesaid  passed  and  went  after 
such  letting  for  hire ;  and  he,  the  said  L.  M.,  having  notice  of 
all  and  singular  the  premises  aforesaid,  and  being  duly  required 
by  the  said  C.  D.  to  receive  the  said  ticket,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  whereby  the 
said  L.  M.  hath  forfeited  for  his  said  offence  the  sum  of  10/., 
one  moiety  thereof  to  the  use  of  her  majesty,  and  the  other 
moiety  thereof  to  the  said  \.  B.,  who  prosecutes  as  aforesaid  ; 
wherefore  the  said  A.  B.  prays  judgment  of  me,  the  said  jus- 
tice, and  that  the  said  L.  M.  may  be  summoned  to  make  his 
defence  to  the  charge  aforesaid,  and  that  I  will  proceed  there- 
upon according  to  law. 
Taken  and  received  by  me,  ] 

the    day    and    year    first  > 

above  written.  j 


POST-OFFICE. 

Proceedings  under  statutes  relating  to  the  post-office  are  not 
subject  to  the  provisions  of  1 1  &  12  Viet.  c.  43.  By  7  Will. 
4  &  1  Viet.  c.  36,  the  laws  relative  to  offences  against  the  post- 
office  of  the  United  Kingdom,  and  for  regulating  the  judicial 
administration  of  the  post-office  laws,  are  consolidated,  the 
former  laws  having  been  repealed  by  a  previous  act  passed  in 
the  same  session  of  parliament,  7  Will.  4  &  1  Viet.  c.  32  (c). 

(a)  This  allegation  is  only  ma-  &  3  Viet.  c.  52 ;  3  &  4  Viet.  c.  96 ; 
terial  to  entitle  the  informer  to  any  7&  8  Viet.  c.  49;  10  &  11  Viet.  c.  85; 
portion  of  the  penalty.  See  sect.  106.  11  &  12  Viet.  c.  88  ;   14  &  15  Viet. 

(b)  See  sect.  64.  c.  56;  18  &  19  Viet.  c.  27. 

(c)  See  also  1  &  2  Viet.  c.  97;  2 


POST-OFFICE. 

By  sect.  1 3  of  7  Will.  4  &  1  Viet.  c.  36,  all  pecuniary  penal- 
ties not  exceeding  201.  may  be  recovered,  on  summary  proceed- 
ing, before  any  justice  of  the  peace  having  jurisdiction  where 
the  offence  is  committed  ;  and  may  be  sued  for  (by  sect.  ]2)  by 
any  person  who  shall  inform  for  the  same.  The  13th  section 
also  regulates  the  mode  of  proceeding  before  justices,  and  gives 
an  appeal,  but  no  certiorarl. 

By  sect.  14,  the  justice  may,  at  his  discretion,  mitigate  any 
penalty,  provided  all  reasonable  costs  in  prosecuting  the  offence 
are  allowed  over  and  above  the  sum  to  which  the  penalty  is 
mitigated. 

By  sect.  15,  all  penalties  sued  for  by  any  private  person  are 
to  be  divided  between  the  queen  and  the  informer ;  but  those 
sued  for  by  the  attorney-general  or  other  public  officer  are  to 
belong  wholly  to  her  majesty. 

By  sect.  17,  the  justice  is  empowered  to  award  costs  against 
the  informer,  where  the  information  is  withdrawn  or  dismissed. 

By  sect.  18,  the  summons  may  be  served  by  a  copy  being  left 
at  the  usual  or  last-known  place  of  residence  of  the  defendant ; 
or  if  he  be  a  proprietor,  driver,  conductor  or  guard  of  any  stage 
carriage,  upon  being  left  with  the  book-keeper,  or  person  for 
the  time  being  acting  as  book-keeper,  for  such  stage  carriage,  in 
any  town  or  place  from,  into  or  through  which  such  carriage 
shall  go  or  be  driven  nearest  to  the  place  where  the  offence  shall 
be  committed. 

By  sect.  19,  a  constable  or  other  peace  officer,  refusing  or 
neglecting  to  serve  a  summons  or  execute  a  warrant  or  order, 
is  liable  to  a  penalty  of  10/. 

By  sect.  20,  the  same  penalty  is  imposed  on  witnesses  neg- 
lecting to  attend  or  refusing  to  be  examined. 

By  sect.  21,  officers  of  the  post-office  are  not  disqualified 
from  being  witnesses,  although  entitled  to  or  expecting  a  part 
of  the  penalty. 

Sect.  22  directs  in  what  manner  any  goods  distrained  under 
the  act  shall  be  sold. 

By  sect.  24,  all  penalties  must  be  sued  for  within  a  year  after 
the  offence  committed. 

By  sect.  45,  every  complaint,  information,  summons,  convic- 
tion, warrant  of  distress,  or  commitment,  may  be  drawn  accord- 
ing to  the  several  forms  contained  in  the  schedule,  or  to  the 
same  effect  ;  and  every  such  proceeding  shall  be  good  and 
effectual,  without  stating  the  case,  or  the  facts,  or  evidence,  in 
any  more  particular  manner. 
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POUND  BREACH. 

Conviction  under  6  #1  Viet.  c.  30,  s.  1,  for  releasing  Cattle 
which  had  been  Impounded  for  straying  on  Inclosed  Land. 

Did  release  a  horse  from  a  certain  pound,  to  wit,  the  common 
pound  of  the  said  parish  of  ,  and  therein  situate,  the  said 

horse  having  been  before  then  lawfully  seized  for  the  purpose  of 
being  impounded,  and  having  been  impounded  in  the  said  pound, 
in  consequence  of  his  having  been  found  wandering  on  certain 
inclosed  land  of  C.  D.,  there  situate,  without  the  consent  of  C.  D. 
the  owner  thereof,  contrary,  &c. 


PROFANE  SWEARING  (a). 

Conviction  on  19  Geo.  2,  c.  21,  for  Profane  Smearing. 

A.  B.,  yeoman,  not  being  a  day  labourer,  common  soldier, 
common  sailor,  or  common  seaman,  and  being  under  the  degree 
of  a  gentleman,  was  convicted  before  me,  one  of  her  majesty's 
justices  of  the  peace  for  the  county  aforesaid,  [riding,  division  or 
liberty,  aforesaid,  or  before  the  mayor,  justice,  bailiff  or  other 
chief  magistrate,  of  the  city  or  town  of  ,  within  the 

county  of  ,  as  the  case  may  be~],  of  swearing  five  profane 

curses,  to  wit,  in  the  words  "  God  damn  you  "  (6),  five  several 
times  repeated,  and  ten  profane  oaths,  to  wit,  the  words  "  by 
God,"  ten  several  times  repeated,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  for  which  said  offence  I 
do  hereby  declare  and  adjudge  that  he,  the  said  A.  B.,  hath  for- 
feited the  sum  of  30s.,  for  the  use  of  the  poor  of  the  parish 
of  (c)  where  the  said  offence  was  committed,  that  is  to  say, 

2s.  for  each  of  the  said  curses,  and  2s.  for  each  of  the  said  oaths, 
together  with  the  sum  of  for  the  costs  and  charges  of  this 

conviction. 

[The  above  form  is  somewhat  more  full  than  the  general  form  given  by 
the  8th  section  of  the  statute.  The  conviction  must  be  returned  to  the 
next  general  or  quarter  sessions.  There  is  no  appeal  or  certiorari. 

By  sect.  1,  the  penalty  for  every  day  labourer,  common  soldier,  common 
sailor,  and  common  seaman,  is  Is. ;  every  other  person  under  the  degree  of 
a  gentleman,  2s. ;  and  every  person  of  or  above  the  degree  of  a  gentleman, 
5*.,  besides  costs  (sect.  10). 

In  default  of  payment  of  the  penalty,  or  security  given  by  the  offender, 
he  may  be  committed  to  the  house  of  correction  to  hard  labour  for  ten  days 
(sect.  4) ;  and  for  the  same  default  as  to  the  costs,  he  may  be  committed  to 
hard  labour  for  six  days  (sect.  10).  But  by  sect.  5,  if  he  be  a  soldier  or 

(a)  Ante,  pp.  258,  261.  L.  J.,  M.  C.  15  ;  ante,  p.  258. 

(b)  See  R.  \.  Sparling,  1  Str.  479  ;  (c)  Sect.  10. 
and  K.  v.  Scott,  4  B.  &  S.  368 ;  33 


PROMISSORY  NOTES,  ETC. 

seaman,  instead  of  commitment,  he  is  to  be  publicly  set  in  the  stocks  for 
one  hour  for  every  single  offence,  or  for  two  hours  for  any  number  of  offences 
whereof  he  may  be  convicted  at  the  same  time.] 


PROMISSORY  NOTES. 

Conviction  under  48    Geo.  3,  c.  88,  s.  3,  for  Issuing  Promis- 
sory Notes/or  a  less  Sum  than  Twenty  Shillings. 

Did  publish  and  utter  a  certain  promissory  note  in  writing 
for  the  payment  of  a  sum  of  money,  being  less  than  the  sum 
of  twenty  shillings,  to  wit,  eighteen  shillings,  the  said  promissory 
note  being  then  and  there  negotiable,  contrary,  &c. 


RAILWAYS. 

1.   Conviction  under  8  Viet.  c.  20,  *.  103,  of  a  Passenger  for 
travelling  in  a  Carriage  without  having  paid  his  fare  (a). 

Did  travel  in  a  certain  carriage  of  the  "  Railway  Com- 

pany," then  being  in  and  upon    a   certain  railway  there  situate, 
called  ,   belonging  to  the  said  railway  company,  he  the 

said  A.  B.  not  having  previously  paid  his  fare,  and  with  intent 
to  avoid  the  payment  thereof,  contrary,  &c. 


2.  Conviction  under  Sect.  109  of  a  Person  for  Offending 
against  ftye-lans  of  a  Railway  Company  (b). 

Did  unlawfully  [state  offence]  contrary  to  the  bye-law  in  that 

behalf  duly  made  and  published  by  the  said  railway  company, 

(a)  See  26  &  27  Viet.  c.  92 ;    The  cheater,    fyc.    Railway    Company    v. 

London  and  North-  Western  Railway  Wood,  2    El.   &   El.  344  ;   what  are 

Company  v.  Wetherell,  20  L.  J.,  Q.  B.  accommodation   works  under  sects. 

337,  and  West  Riding  Railway  Com-  68  and  69,  R.  v.  Fisher,  32  L.  J.,  M.  C. 

pany  v.  Wakejield  Board  of  Health,  33  12  ;  a  person  cannot  be  convicted  for 

L.  J.,  M.  C.  174,  convictions  of  a  sending  dangerous  goods  by  railway, 

railway  company,  under  sect.  58  of  unless   he    knew  that   the  contents 

8  Viet.  c.  20,  for  not  repairing  da-  were  dangerous  at  the  time  of send- 

mage  done  by  them  to  a  road  ;  and  ing  them,  Hearm  v.  Garson,  28  Id. 

Leech  v.  The  North  Sta/ordsh.  Rail-  216. 

way  Company,  29  L.  J.,  M.  C.  150,  (&)  See  ante,  "Bye  Law,"  and 
for  not  repairing  roads  over  bridges ;  Woodward  v.  Eastern  Counties  Rtiil- 
see  also  The  North  Staffordsh.  Rail-  way  Company,  30  L.  J.,  M.  C.  196  ; 
tcay  Company  v.  Dale,  27  Id.  147;  R.  v.  Frere,  24  Id.  68;  Chilton  v. 
for  not  having  engines  constructed  London  and  Croydon  Railway  Cow- 
to  consume  their  own  smoke,  Man-  pany,  16  M.  &  W.  212;  Colder 
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pursuant  to  the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  year  of  the  reign  of  her  present  majesty, 

intituled  "  An  Act,"  &c.,  and  which  said  bye-law  was  at  the 
time  of  the  commission  of  the  said  offence,  and  still  is,  in  force, 
contrary,  &c. 


3.  Conviction  under  5  4   6  Viet.  c.  55,  s.  17,  of  a  Railway 
Servant  jor  doing  an  Act  whereby  Life  mas  endangered. 
Then  being  an  engine  driver  employed  by  the  Railway 

Company  in  conducting  traffic  upon  the  railway  belonging 

to  the  said  railway  company,  did  then  and  there  negligently  do  a 
certain  act,  to  wit  [describe  the  act  done],  whereby  the  lives  and 
limbs  of  persons  then  passing  along  and  being  upon  the  said 
railway  there  situate,  belonging  to  the  said  company,  were  then 
and  there  endangered,  contrary,  &c. 


RATES,  TOLLS,  AND  TAXES  (RETURNS  OF). 
(23  8f  24  Viet.  c.  51.) 


REFRESHMENT  HOUSES. 

(23  Viet.  c.  27  (a);   23  #  24  Viet.  c.  113;  24  $  25  Viet.  c.  91 ; 
27  Viet.  c.  18  j  27  #  28  Viet.  c.  64;  28  $  29  Viet.  77.) 


RELIGIOUS  WORSHIP. 

(See  18  $  19  Viet.  c.  81,  and  ante,  DISSENTERS.) 

and   Heblle    Navigation  Company  v.  L.  J.,  M.  C.  1 ;  ante,  p.  124,  n.  (<j); 

Pilling  and  others,  14  Id.  76 ;  Great  Fisher  v.   Howard,   34  Id.  42.     By 

Western  Railway  Company  \.  Good-  sect.  42,   penalties    incurred   under 

man,  21   L.  J.,   C.   P.   197.     As  to  this  act  (except  excise  penalties)  are 

publication   arid   evidence  of   bye-  to  be  recovered  as  under  11  &  12 

laws,  see  Motteram  v.  Eastern  Coun-  Viet.  c.  43.  SeeTaylorv.Oram,!  H.  & 

ties  Railway  Company,  7  C.  B.,  N.  S.  C.  370 ;  31  L.  J.,  M.  C.  252,  as  to  the 

558;  29  L.  J.,  M.  C.  57.     Railway  meaning  of  the  words  "refreshment 

Companies  rendering  accounts  to  the  house;"    and    Belasco   v.  Hannant, 

Commissioners  of  Inland  Revenue,  Id.   225,  as   to  "disorderly  house," 

5  &  6  Viet.  c.  79,  7  &  8  Viet.  c.  85,  under  sect.  32,  and  as  to  meaning  of 

and  26  &  27  Viet.  c.  33.  words  "  bond  fide"   travellers.     See 

(a)  See   Taylor  v.  Humphries,  34  also,  ante,  p.  579,  n.  (a). 


ROGUE,  ETC. 
ROGUE.     (See  VAGRANT.) 


SALMON.      (See  FISH.) 
SALVAGE.     (See  SHIPPING.) 


SHEEP.     (See  COMMON.) 

Conviction  under  11  fy  12  Viet.  c.  107,  s.  1  (extended  by  16  # 
17  Viet.  c.  62,  and  continued  by  26  #  27  Viet.  c.  95)  for 
bringing  Infected  Sheep  into  a  Market. 

Did  bring  certain  sheep,  to  wit,  twenty  sheep,  for  the  purpose 
of  offering  them  for  sale  into  a  certain  open  market  there  situate, 
to  wit,  the  market  of  A.,  the  same  being  a  market  where  other 
animals  were  then  and  there  commonly  exposed  for  sale,  the 
said  sheep  then  and  there  being  infected  with  a  certain  conta- 
gious and  infectious  disorder  known  as  the  sheep  pox  or  variola 
ovina,  as  he  the  said  A.  B.  then  and  there  well  knew,  con- 
trary, &c. 


SHIPS  AND  SHIPPING. 

1.  Conviction  of  a  Master  of  a  Ship,  for  refusing  to  deliver 
tip  the  Certificate  of  the  Ship's  Registry,  under  the  17  4"  18 
Viet.  c.  104,  s.  50  (a). 

That  A.  B.,  late  master  of  a  certain  ship,  called  the  , 

during  the  time  whilst  he  was  such  master,  to  wit,  on  &c.,  at  &c., 
received  and  obtained  the  certificate  of  the  registry  of  the  said 
ship,  and  that  afterwards,  to  wit,  on  &c.,  at  &c.,  the  said  certifi- 
cate then  and  there  being  in  his  possession,  he,  the  said  A.  B., 
was  then  and  there  requested  by  C.  D.  and  E.  F.,  then  and  there 
being  officers  of  her  majesty's  customs,  and  legally  entitled  to 
require  the  delivery  of  the  said  certificate,  to  deliver  up  the  same 
to  them,  the  said  C.  D.  and  E.  F.,  but  the  said  A.  B.  then  and 
there  wilfully  detained  the  said  certificate  and  refused  to  deliver 
up  the  same  to  the  said  C.  D.  and  E.  F.,  so  being  such  officers 
as  aforesaid,  or  to  either  of  them. 

(a)  See  R.  v.  Walsh,  1   A.  &  E.       828 ;  27  L.  J.,  M.  C.  110. 
481 ;  Harkle  v.  Henzell,  8  El.  &  Bl. 
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2.  Conviction  of  the  Master  of  a  British  Steam-ship  carrying 
Passengers  between  Great  Britain  and  Ireland,  for  carrying 
more  than  the  allowed  Proportion  of  Passengers,  under  the 
17  8f  18  Viet.  c.  104,  s.  319. 

That  A.  B.,  of  &c.,  mariner,  on  &c.,  at  &c.,  (lie  the  said  A. 
B.  being  then  and  there  the  master  of  a  certain  British  steam 
ship  called  the  Hibernia,  of  the  burthen  of  150  tons,  and  duly 
licensed  for  the  conveyance  of  passengers  between  Great 
Britain  and  Ireland,  according  to  the  directions  of  the  statute  in 
that  behalf,  and  the  said  A.  B.  then  and  there  having  the 
charge  and  command  of  the  said  ship,)  did  have  on  board  at  one 
time  after  the  said  ship  had  cleared  out  from  a  certain  port  in 
Great  Britain,  that  is  to  say,  from  Liverpool  aforesaid,  a  greater 
number  of  passengers  than  having  regard  to  the  time,  occasion 
and  circumstances  of  the  case  was  allowed  or  allowable  by  or 
according  to  the  certificate  before  then  prepared  and  issued  by 
the  Board  of  Trade,  pursuant  to  the  "  Merchant  Shipping  Act, 
1854,"  of  which  said  certificate  the  said  A.  B.  before  then  had 
due  notice,  contrary,  &c. 


3.  Conviction  of  an  unlicensed  Person,  for  continuing  in  the 
Charge  of  a  Ship  as  a  Pilot  after  a  Licensed  Pilot  had 
offered  to  take  Charge  of  her,  under  the  17  fy  18  Viet.  c. 
104,  s.  361. 

A.  B.,of  &c.,  mariner,  is  convicted  before  me  Sir  J.  C.,  Bart., 
Lord  Mayor  of  the  said  city,  and  one  of  her  majesty's  justices  of 
the  peace  for  the  said  city  ;  for  that  he  the  said  A.  B.,  on  &c., 
at  Gravesend,  in  the  port  of  London  aforesaid,  he  the  said  A.  B. 
not  being  then  and  there  a  duly  qualified  or  licensed  pilot,  did 
assume  the  charge  and  conduct  of  a  certain  ship  called  the 
Aurora,  and  did  then  and  there  continue  in  the  charge  and  con- 
duct of  the  said  ship  after  one  C.  D.,  a  pilot,  then  and  there 
duly  licensed  and  qualified  to  act  in  the  premises,  had  offered 
to  take  charge  of  the  said  ship,  as  he  the  said  A.  B.  at  the  time 
of  his  so  continuing  in  the  charge  and  conduct  of  the  said  ship 
then  and  there  well  knew  («),  although  the  said  ship  was  not 
then  in  distress,  nor  under  circumstances  making  it  necessary  for 
the  master  of  the  said  ship  to  avail  himself  of  the  best  assistance 
which  could  be  found  at  the  time,  and  although  the  said  A.  B. 
did  not  continue  in  the  charge  or  conduct  of  the  said  ship  for  the 
purpose  of  changing  the  moorings  of  the  said  ship  or  of  taking 
her  into  or  out  of  any  dock,  contrary,  &c. 

(a)  It  must  be  alleged  that  the  of  the  ship ;  R.  v.  Chancy,  6  Dovvl. 
unqualified  pilot  knew  that  a  quali-  281  ;  Chancy  v.  Payne,  1  Q.  B.  712. 
fied  pilot  had  offered  to  take  charge 


SHIPS  AND  SHIPPING. 

4.  Conviction  of  the  Master  of  a  Ship  for  acting  himself  as 
a  Pilot  after  a  Licensed  Pilot  had  made  a  Signal  for  that 
Purpose,  under  Sect.  353  (a). 

For  that  the  said  A.  B.,  on  &c.,  was  the  master  and  commander 
of  a  certain  ship  called  the  Calypso,  and  was  then  navigating  the 
said  ship  near  to  the  mouth  (6)  of  the  river  Thames,  that  is  to 
say,  within  sight  of  the  port  of  Deal,  in  the  county  of  Kent,  and 
within  a  district  in  which  the  employment  of  a  pilot  was  then  by 
law  compulsory,  and  the  said  ship  was  then  subject  to  compul- 
sory pilotage  within  the  said  district ;  and  that  whilst  the  said 
A.  B.  was  so  navigating  the  said  ship,  C.  D.,  a  pilot  duly  licensed 
and  qualified  to  act  as  such,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  within  the  limits  in  which  such 
ship  then  actually  was,  made  a  signal,  according  to  the  requisi- 
tions of  the  said  statute,  that  he  was  willing  and  desirous  of 
taking  charge  of  the  said  ship  ;  which  signal  could  be  and  was 
plainly  seen  by  the  said  A.  B.  on  board  the  said  ship;  but  the 
said  A.  B.,  disregarding  the  said  signal,  and  his  duty  in  that 
behalf,  acted  himself  as  a  pilot  in  navigating  the  said  ship  from 
off  Deal  aforesaid  to  the  port  of  London,  he  the  said  A.  B.  not 
then  possessing  a  pilotage  certificate  enabling  or  entitling  him 
so  to  do,  contrary,  &c. 


5.   Conviction  under  Sect.  355,  of  a  Pilot  for  declining  to  go 
off  to  take  Charge  of  a   Vessel  (c}. 

For  that  the  said  A.  B.,  of  &c.,  mariner,  on  &c.,  at  Deal  afore- 
said, he  the  said  A.  B.  being  then  and  there  a  pilot  duly  quali- 
fied and  licensed  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  not  then  actually  engaged  in  his 
capacity  of  pilot,  did  refuse  and  decline  to  go  off  to,  or  on  board 
of,  or  to  take  charge  of,  a  certain  ship  called  "  The  Victoria," 
then  and  there  wanting  a  pilot,  and  then  and  there  being  within 
the  limits  specified  in  the  licence  of  the  said  A.  B.,  and  of  which 
he  was  qualified  to  take  charge,  after  the  usual  signal  for  a  pilot 
had  been  displayed  from  and  made  by  such  ship  ;  notwithstand- 
ing it  was  not  then  unsafe  for  the  said  A.  B.  to  obey  such  signal, 
and  he  was  not  then  and  there  prevented  from  so  doing  by  ill- 
ness or  other  reasonable  or  sufficient  cause,  contrary,  &c.  (d). 

(a)  See  Beilby  v.  Shepherd,  3  Exch.  into  operation.     See  sect.  353  of  the 

40;    Usher   v.  Lyon,  2  Price,   118;  last-mentioned  act.    Pilot  producing 

Hammond  v.  Blake,  10  B.  &  C.  424  ;  license,  17  &  18  Viet.  c.  104  ;  Henry 

Mackie  v.  London,  6  Taunt.  256.  v.    Trinity    House  of  Newcastle,  27 

(6)  See  sect.  77  of  6  Geo.4,c.  125,  L.  J.,  M."  C.  57. 

which,  although  repealed  by  17  &  18  (c)  See  Ttte  Frederick,  1  W.  Rob. 

Viet.  c.  120,  was  in  force  when  the  16. 

Merchant  Shipping  Act,  1854,  came  (d}  See  convictions  under  sect. 

P.  XX 
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The  stat.  17  &  18  Viet.  c.  104,  consolidates  the  law  relating 
to  merchant  shipping  (a).  The  statute  is  divided  into  parts,  and 
the  following  is  an  abstract  of  so  much  of  the  tenth  part  as  re- 
lates to  summary  proceedings  before  justices  (6; : — 

Every  offence  declared  by  the  act  to  be  a  misdemeanor  is 
punishable  by  fine  or  imprisonment,  with  or  without  hard  labour. 
The  court  before  which  the  offence  is  tried  may  order  payment 
of  costs  and  expenses.  Every  such  offence  is  also  to  be  deemed 
to  be  an  offence  made  punishable  by  imprisonment  for  any 
period  not  exceeding  six  months,  with  or  without  hard  labour,  or 
by  a  penalty  not  exceeding  100/,,  and  may  be  prosecuted  accord- 
ingly in  a  summary  manner  before  any  two  or  more  justices  or 
one  stipendiary  magistrate  as  directed  by  1 1  &  12  Viet.  c.  43, 
and  is  to  be  treated  under  that  act  as  an  offence  in  respect  of 
which  two  or  more  justices  have  power  to  convict  summarily  or 
to  make  a  summary  order.  A  right  of  appeal  to  the  next 
general  or  quarter  sessions  of  the  county  or  city,  &c.,  held  not  less 
than  twelve  days  after  the  conviction,  is  given  in  every  case  of  a 
summary  conviction  in  England,  where  the  sum  adjudged  to  be 
paid  exceeds  51.,  or  the  period  of  imprisonment  adjudged  exceeds 
one  month.  The  appellant  must  give  the  complainant  written 
notice  of  the  appeal,  and  of  its  cause  and  matter,  within  three  days 
after  the  conviction,  and  seven  clear  days  at  least  before  the  ses- 
sions, and  he  is  either  to  remain  in  custody  or  enter  into  a  re- 
cognizance with  two  sufficient  sureties  to  appear  and  try  the 
appeal,  abide  the  judgment,  and  pay  any  costs  that  may  be 
awarded.  Upon  this  notice  being  given,  and  the  recognizance 
entered  into,  the  justice  before  whom  it  is  entered  into  is  to 
liberate  the  appellant,  if  in  custody.  Power  is  given  to  the 
court  to  determine  the  case  and  deal  with  costs  as  it  thinks 
proper,  and  if  the  conviction  be  affirmed,  to  issue  process  to 
enforce  the  punishment.  All  offences  under  this  act  in  any 
British  possession  are  punishable  by  any  court  in  which,  or  by  a 
justice  by  whom,  offences  of  a  like  character  are  ordinarily 
punishable,  or  in  such  other  manner  or  by  such  other  courts 
or  magistrates  as  may  from  time  to  time  be  determined  by 
any  act  or  ordinance  duly  made  in  the  said  possession  (sect. 
518).  A  stipendiary  magistrate  is  to  have  full  power  to  do 


464,    The    Andrew    Wilson,    32    L.  repeals  former  enactments  relating 

J.,    Adm.    104;    under    sect.   257,  to   the   matters   treated    of   in    the 

Leary  \.  Lloyd,  29  L.  J.,  M.  C.  194;  Merchant  Shipping  Act.     The  acts 

under  sect.  376,  Stanton  v.  Banks,  relating  to  the  carriage  of  passengers 

27    Id.  205;   under  sect.  50,  Arkell  by  sea,  are  18  &  19  Viet.  c.  119,  and 

v.  Henzell,  Id.  110.  26  &  27  Viet.  c.  71. 

(a)  It  is  amended  in  a  few  parti-  (6)  This   abstract   is   condensed 

culars  by  18  &  19  Viet.  c.  91,  and  from    Dowdeswell's   edition  of  the 

more   fully   by   25    &    26   Viet.  c.  Merchant  Shipping  Acts. 
63.    The  stat.  17  &  18  Viet.  c.  120, 
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alone  whatever  two  justices  of  the  peace  are  by  the  act  authorized 
to  do;  and,  for  the  purpose  of  giving  jurisdiction,  every  offence 
is  to  be  deemed  to  have  been  committed,  and  every  cause  of 
complaint  to  have  arisen,  either  in  the  place  where  it  actually  was 
committed  or  arose,  or  where  the  person  complained  against  may 
be  (sects.  519,  520). 

A  court,  or  justices  having  jurisdiction  under  this  or  any  other 
act,  or  at  common  law,  for  any  purpose  whatever,  over  any  dis- 
trict on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into 
any  bay,  channel,  river  or  navigable  water  is  to  have  jurisdic- 
tion over  any  ship  or  boat  being  on  or  passing  off  such  coast, 
or  lying  in  or  near  such  bay,  &c.,  and  over  all  persons  on  board 
or  belonging  to  her,  as  if  they  were  within  the  limits  of  their 
original  jurisdiction  (sect.  521). 

Service  of  any  summons  or  other  matter  in  any  legal  proceed- 
ing under  this  act  is  to  be  sufficient  if  made  personally  on  the 
person,  or  at  his  last  place  of  abode,  or  by  leaving  the  summons 
for  him  on  board  any  ship  to  which  he  may  belong  with  the  per- 
son being,  or  appearing  to  be,  in  command  or  charge  of  the  ship 
(sect.  522). 

If  the  master  or  owner  of  a  ship,  who  is  directed  by  any  order 
to  pay  any  seaman's  wages,  penalties  or  other  sums,  fail  to  pay 
them,  the  court  or  justices  who  made  the  order,  in  addition  to 
any  other  powers  of  compelling  payment,  may  direct  the  amount 
remaining  unpaid  to  be  levied  by  distress  or  poinding  and  sale 
of  the  ship,  her  tackle,  furniture  and  apparel  (sect.  523). 

A  court  or  magistrate  imposing  any  penalty  for  which  no  spe- 
cific application  is  provided,  has  power  to  direct  the  whole  or 
part  of  it  to  be  applied  in  compensating  any  person  for  the  wrong 
or  damage  he  may  have  sustained  by  the  act  in  respect  of  which 
the  penalty  is  imposed,  or  in  paying  the  expenses  of  the  proceed- 
ings. Subject  to  this  power,  all  penalties  recovered  in  the 
United  Kingdom  are  to  be  paid  into  the  exchequer  as  the 
treasury  directs,  and  those  recovered  in  any  British  possession 
are  to  be  paid  over  into  its  public  treasury  (sect.  524). 

The  time  for  instituting  summary  proceedings  under  this  act 
is  thus  limited: — No  conviction  for  any  offence  can  be  made  in 
any  such  proceeding,  if  instituted  in  the  United  Kingdom,  unless 
it  is  commenced  within  six  months  after  the  commission  of  the 
offence;  or  if  both  or  either  of  the  parties  happen  during  that 
time  to  be  out  of  the  United  Kingdom,  within  two  months  after 
they  both  first  happen  to  arrive  or  be  at  one  time  within  it;  or 
if  it  be  instituted  in  any  British  possession,  unless  it  is  com- 
menced within  six  months  after  the  commission  of  the  offence  ; 
or  if  both  or  either  of  the  parties  happen  during  that  time  not  to 
be  within  the  jurisdiction  of  any  court  capable  of  dealing  with 
the  case,  within  two  months  after  they  both  first  happen  to  arrive 
or  to  be  at  one  time  within  such  jurisdiction. 
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No  order  for  payment  of  money  is  to  be  made  in  any  such 
proceeding,  if  instituted  in  the  United  Kingdom,  unless  it  be 
commenced  within  six  months  after  the  cause  of  complaint  arises; 
or  if  both  or  either  of  the  parties  happen  during  such  time  to  be 
out  of  the  United  Kingdom,  within  six  months  after  they  both 
first  happen  to  arrive  or  to  be  at  one  time  within  it;  or  if  it  be 
instituted  in  any  British  possession,  unless  it  is  commenced 
within  six  months  after  the  cause  of  complaint  arises  ;  or  if  both 
or  either  of  the  parties  to  the  proceeding  happen  during  such 
time  not  to  be  within  the  jurisdiction  of  any  court  capable  of 
dealing  with  the  case,  within  six  months  after  they  both  first 
happen  to  arrive,  or  be  at  one  time  within  the  jurisdiction. 

No  provision  contained  in  any  other  act  or  ordinance,  for 
limiting  the  time  within  which  summary  proceedings  may  be  in- 
stituted, is  to  affect  summary  proceedings  under  this  act  (sect. 
525). 

Any  document  required  by  the  act  to  be  executed  in  the  pre- 
sence of,  or  to  be  attested  by  a  witness  or  witnesses,  may  be 
proved  by  the  evidence  of  any  person  able  to  bear  witness  to  the 
requisite  facts,  without  calling  any  attesting  witness  (sect.  526, 
and  see  Common  Law  Procedure  Act,  1854, 17  &  18  Viet.  c.  125, 
s.  26). 

By  the  Amendment  Act,  1862  (25  &  26  Viet.  c.  63,  s.  49), 
justices  have  jurisdiction  over  claims  of  salvage,  wherever  the 
service  was  performed,  provided  the  property  salved  does  not 
exceed  1 ,0001.  (a). 


SLAUGHTER  HOUSES  (6). 
SMUGGLING.    (See  CUSTOMS.) 


STAGE  COACHES.     (See  HACKNEY  COACH  (c).) 

By  the  2  &  3  Will.  4,  c.  120,  the  former  acts  relating  to  stage 
coaches  are  repealed,  and  the  law  on  this  subject  is  consolidated 
and  amended. 

(a)  See  Atkinson  v.  Wcodall,!  H.  Viet.  c.  119;  Ellis  v.  Pearce,  El., 

&  C.  170  ;  31  L.  J.,  M.  C.  174,  and  Bl.  &  El.  431 ;  27  L.  J.,  M.  C.  257. 
post,"  Wreck," p.  690;  and  as  to  ef-  (b)  Elias  v.  Nightingale,  8  El.  & 

feet  of  special  agreement  between  the  Bl.  698  ;  27  L.  J.,  M.  C.  151. 
parties  on  the  jurisdiction  of  justices  (c)  See  also  26  &  27  Viet.  c.  33  ; 

under  this  act,  see  The  William  and  11  &  12  Viet.  c.  118  ;    5  &  6  Viet. 

John,  32  L.  J.,  Adm.  102.     What  is  c.  79  ;  4  &  5  Will.  4,  c.  51,  and  3  & 

a  passenger  ship,  under  18  &   19  4  Will.  4,  c.  48. 
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By  sect.  103,  all  penalties  not  exceeding  20/.  may  be  re- 
covered on  summary  conviction  before  a  justice  of  the  peace; 
and  the  mode  of  proceeding  is  regulated.  An  appeal  is  given 
to  the  sessions,  but  no  certiorari. 

Sect.  104  declares  by  whom  the  various  penalties  imposed  by 
the  act  shall  be  sued  for  and  recovered;  which,  by  sect.  106, 
are  to  go  half  to  the  queen  and  half  to  the  informer,  if  sued  for 
within  fourteen  days  after  the  offence  committed;  but  if  after- 
wards, then  the  whole  to  her  majesty.  From  this  and  other 
provisions  this  appears  to  be  an  act  relating  to  the  excise,  and, 
therefore,  proceedings  under  it  are  exempt  from  stat.  11  &  12 
Viet.  c.  43  (see  ante,  p.  610,  n.  (a)). 

Sect.  105  enables  a  justice  to  mitigate  any  penalty,  so  as  it  be 
not  reduced  to  less  than  one-fourth  of  the  whole  penalty  in- 
curred, exclusive  of  the  costs  and  charges  of  the  prosecution. 

Sect.  108  empowers  the  justice  to  award  costs  to  the  de- 
fendant, where  the  information  or  complaint  is  withdrawn  or 
dismissed. 

By  sect.  109,  the  summons  may  be  served  personally  on  the 
defendant,  or  at  his  usual  or  last  place  of  residence  ;  or  in  the 
case  of  a  proprietor,  driver,  conductor  or  guard  of  any  stage 
carriage,  a  copy  may  be  left  with  the  book-keeper,  or  person 
for  the  time  being  acting  as  book-keeper,  for  such  stage  carriage 
in  any  town  or  place  from,  into  or  through  which  such  carriage 
shall  go  or  be  driven  nearest  to  the  place  where  any  such  offence 
shall  be  committed.  And  any  notice  required  by  the  act  to  be 
given  to  any  proprietor,  or  to  any  other  person,  may  either  be 
served  personally  or  be  left  at  his  usual  or  last  place  of  residence; 
or  (in  the  case  of  a  proprietor)  be  left  with  any  book-keeper,  or 
person  acting  as  book-keeper,  at  any  office  belonging  to  such 
proprietor. 

Sect.  110  imposes  a  penalty  of  10/.  on  constables  for  refusing 
to  serve  summonses,  &c. ;  and,  by  sect.  Ill,  the  same  penalty 
is  imposed  on  witnesses  for  neglecting  to  attend  or  refusing  to 
give  evidence. 

Sect.  113  declares  that  every  complaint,  information,  sum- 
mons, conviction,  warrant  of  distress  or  commitment  may  be 
drawn  out  according  to  the  several  forms  contained  in  the  sche- 
dule ;  and  that  every  such  proceeding  shall  be  good  and  effectual 
without  stating  the  case,  or  the  facts  or  evidence  in  any  more 
particular  manner. 

Sect.  115  directs  in  what  manner  goods  distrained  under  the 
act  shall  be  sold. 


Mode  of  pro- 
ceeding. 


Application  of 
penalties. 


Mitigation. 


Costs. 


Service  of  sum- 
mons ; 


and  notice. 


Penalty  on  con- 
stables and  wit- 


Form  of  pro- 
ceedings. 
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1.  Conviction  of  the  Driver  of  a  Stage  Coach,  for  carrying 
more  than  the  proper  Number  of  outside  Passengers, 
under  Sect.  15  o/5  #  6  Viet.  c.  79. 

C.  D.,  of  &c.,  coachman,  is  convicted  before  me,  J.  P.  B.,  esq., 
one  of  her  majesty's  justices  of  the  peace  for  the  county  afore- 
said, in  pursuance  of  an  act  passed  in  the  sixth  year  of  the  reign 
of  her  majesty  Queen  Victoria,  intituled  "An  Act  to  repeal  the 
Duties  payable  on  Stage  Carriages,  and  on  Passengers  conveyed 
upon  Railways,  and  certain  other  Stamp  Duties,  in  Great 
Britain,  and  to  grant  other  Duties  in  lieu  thereof;  and  also  to 
amend  the  Laws  relating  to  the  Stamp  Duties  :"  For  that  the 
said  C.  D.  heretofore,  and  within  the  space  of  fourteen  days 
before  the  exhibiting  of  the  information  (a)  in  this  behalf,  to  wit, 
on  &c.,  at  &c.,  he,  the  said  C.  D.,  being  then  and  there  the 
driver  (b}  of  a  certain  stage  carriage  with  four  wheels  travelling 
on  the  queen's  highway,  and  employed  for  the  purpose  of  con- 
veying passengers  for  hire  to  and  from  London  and  Acton,  in 
the  said  county,  and  then  and  there  drawn  by  four  horses,  and 
which  said  carriage  was  then  and  there  constructed  to  carry 
twelve  outside  passengers  and  no  more,  exclusive  of  the  driver 
and  the  conductor  or  guard,  according  to  the  regulations  of  the 
said  statute,  did  unlawfully  carry  and  convey,  and  suffer  and 
permit  to  be  carried  and  conveyed,  on  and  about  the  outside  of 
the  said  carriage,  more  outside  passengers  than  the  said  carriage 
was  constructed  to  carry,  or  the  number  allowed  for  that  pur- 
pose by  the  said  statute  in  that  behalf,  that  is  to  say,  thirteen 
outside  passengers,  exclusive  of  the  driver  and  the  conductor  or 
guard-  none  of  the  said  passengers  then  and  there  being  a  child 
or  children  in  the  lap,  nor  under  seven  years  of  age  (c),  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided ;  for 
which  offence  I  do  adjudge  that  the  said  C.  D.  hath  forfeited  the 
sum  of  51.  [if  the  justice  mitigate  the  penalty,  and  which  sum  of 
51.  I  do  hereby  mitigate  to  the  sum  of  2/.],  to  be  distributed 
according  to  the  directions  of  the  said  statute  in  that  behalf, 
over  and  above  the  sum  of  10s.  for  the  costs  and  charges  of 
E.  F.,  the  informer,  in  prosecuting  this  conviction. 

Given  under  my  hand  and  seal  the  day  and  year,  and  at  the 
place  first  above  written. 

(a)  This  allegation  is  material,  to  (&)  A  man  may  be  convicted  as 

entitle  the  informer  to  any  portion  driver,  although  not  the  driver  etn- 

of  the  penalty;  otherwise  it  is  im-  ployed  by  the  owners;  R.  v. Barker, 

material ;    the  only  consequence  of  3  East,  504. 

not  lodging  an  information  before  a  (c)  See  sect.  13  of  5  &  6  Viet.  c.  79. 

justice  until  after  the  fourteen  days  This  allegation,  however,  is  unne- 

being,  that  the  whole  penalty  goes  to  cessary,  it  being  matter  of  excuse 

the  crown.     See  sect.  106  of  2  &  3  contained  in  a  separate  section  of  the 

Will.  4,  c.  120.  act. 
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2.  Conviction  of  the  Driver,  under  Section  43  of  2  $  3  Will. 
4,  c.  120,  for  carrying  on  the  Hoof  Luggage  above  the 
proper  Height,  where  the  Driver  did  not  attend  before  the 
Magistrate. 

C.  D.,  of  &c.,  coachman,  heretofore,  and  within  the  space  of 
fourteen  days  (a)  before  the  exhibiting  of  the  information  in  this 
behalf,  to  wit,  on  the  day  of  inst.,  at  Eolton,  in  the 

county  aforesaid,  he,  the  said  C.  D.,  then  and  there  being  the 
driver  (6)  of  a  certain  stage  coach  with  four  wheels,  drawn  by 
four  horses,  and  travelling  on  the  queen's  highway  and  then  and 
there  employed  for  the  purpose  of  conveying  passengers  for  hire 
to  and  from  Manchester  and  Preston,  in  the  said  county,  did 
then  and  there  carry  and  convey,  and  suffer  and  permit  to  be 
carried  and  conveyed,  on  the  top  and  roof  of  the  said  stage 
coach  a  quantity  of  luggage  (e),  exceeding  ten  feet  and  nine  inches 
in  height  from  the  ground,  measuring  to  the  highest  point  of 
such  luggage  so  being  upon  the  top  and  roof  of  the  said  stage 
coach  ;  contrary  to  the  form  of  the  statute  passed  in  the  third 
year  of  the  reign  of  King  William  the  Fourth,  intituled  "An 
Act  to  repeal  the  Duties  under  the  Management  of  the  Commis- 
sioners of  Stamps  on  Stage  Coaches,  and  on  Horses  let  for  Hire 
in  Great  Britain;  and  to  grant  other  Duties  in  lieu  thereof ;  and 
also  to  consolidate  and  amend  the  Laws  relating  thereto."  And 
the  said  C.  D.,  although  duly  summoned  to  answer  the  said 
charge,  having  neglected  to  appear  before  me  pursuant  to  the 
said  summons,  or  to  make  any  defence  against  the  said  charge, 
I,  the  said  justice,  proceeded  to  examine  into  the  truth  of  the 
said  charge  ;  and  the  same  having  been  fully  proved  before  me 
upon  the  oath  of  G.  H.,  a  credible  witness,  it  manifestly  appears 
to  me  that  the  said  C.  D.  is  guilty  of  the  offence  charged  upon 
him  in  the  said  information.  It  is  therefore  considered  and  ad- 
judged by  me,  the  said  justice,  that  he,  the  said  C.  D.,  be  con- 
victed ;  and  I  do  hereby  convict  him  of  the  offence  aforesaid 
in  pursuance  of  the  said  statute.  And  I  do  hereby  declare  and 
adjudge  that  he,  the  said  C.  D.  hath  forfeited  for  his  said  offence 
the  sum  of  51.  of  lawful  money  of  Great  Britain,  to  be  distri- 
buted according  to  the  directions  of  the  said  statute,  over  and 
above  the  said  sum  of  £  for  the  costs  and  charges  of  A.  B., 
the  informer,  in  prosecuting  this  conviction. 

Given  under  my  hand  and  seal,  at  Manchester  aforesaid,  this 
day  of  ,  in  the  year  of  our  Lord  1 8     . 

[There  is  not  perhaps  any  actual  necessity  for  deviating  from  the  general 
form  of  conviction  given  by  the  statute,  notwithstanding  the  defendant's 
neglect  to  appear  before  the  magistrate;  for  the  103rd  section  expressly 
declares,  that  the  justice  may  convict  either  on  the  appearance  of  the 

(a)  See  note  (a),  ante,  p.  678.  (c)  See  sect.  116  for  the  meaning 

(6)  See  note  (6),  ante,  p.  678.  of  the  term 
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party  accused,  or  in  default  thereof;  and  the  form  of  conviction  in  the 
schedule  makes  no  distinction  whether  the  defendant  appears  or  not  before 
the  magistrate.] 


3.  Information  against  the  Driver,  under  the  45th  Section, 
for  refusing  to  stop  at  a  Toll- Gate  to  have  the  Luggage 
measured,  fyc. 

That  heretofore  and  within  fourteen  days  (a)  now  last  past,  to 
wit,  on  the  day  of  ,  in  the  year  aforesaid,  at  Ospringe, 

in  the  said  county,  one  A.  B.,  being  then  and  there  a  passenger 
travelling  in  a  certain  coach  with  four  wheels  on  the  queen's 
highway,  then  and  there  employed  as  a  public  stage  carriage 
for  the  purpose  of  conveying  passengers  for  hire  to  and  from 
London  and  Canterbury,  in  the  county  aforesaid,  did  require 
and  demand  of  C.  D.,  of  &c.,  he  the  said  C.  D.  then  and  there 
being  the  driver  (6)  of  the  said  coach,  to  stop  the  same  at  the 
toll-gate  at  Ospringe  aforesaid,  in  order  that  the  toll-gate  keeper 
of  such  gate  might  count  the  number  of  passengers  upon  the 
box,  and  in,  upon  and  about  the  said  coach,  and  might  measure 
and  ascertain  the  height  of  the  luggage  thereupon  :  and  that  the 
said  C.  D.  then  and  there  refused  and  neglected  to  stop  the  said 
coach  at  the  said  toll-gate  for  the  purpose  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided ; 
whereby  the  said  C.  D.  hath  forfeited  for  his  said  offence  the 
sum  of  51. 

Taken  and  received  by  me, ") 

the    day   and    year    first  > 

above  written.  j 


4.  Conviction  of  a  Toll- Gate  Keeper,  under  the  same  Section, 
for  refusing  to  measure  the  Luggage,  §c. 

One  R.  C.,  who  was  then  and  there  an  inside  passenger, 
travelling  in  a  certain  coach  with  four  wheels,  and  drawn  by  four 
horses  on  the  queen's  highway,  known  by  the  name  of  the  Regu- 
lator, and  then  and  there  employed  as  a  public  stage  carriage  for 
the  purpose  of  conveying  passengers  for  hire  to  and  from  London 
and  Exeter,  did  require  the  driver  of  the  said  coach  to  stop  the 
same  at  the  toll-gate  at  Hammersmith  aforesaid,  for  the  purpose 
of  having  the  number  of  passengers  counted  and  the  height  of 
the  luggage  measured ;  and  that  the  driver  of  the  said  coach 
having  stopped  the  same  for  that  purpose,  he  the  said  R.  C., 
being  such  passenger  as  aforesaid,  did  then  and  there  require 

(a)  Note  (a),  ante,  p.  678.  (b)  See  note  (b\  ante,  p.  678. 


STAGE  COACHES. 

and  demand  of  H.  S.,  then  being  the  toll-gate  keeper  at  the  said 
toll-gate,  to  count  the  number  of  passengers  upon  the  box,  and 
in,  upon  or  about  such  coach,  and  to  measure  and  ascertain  the 
height  of  the  luggage  thereupon,  and  to  sign  a  memorandum  in 
in  writing  of  the  number  of  such  passengers  in  the  inside,  and 
on  or  about  the  outside,  of  such  coach  (distinguishing  the 
number  on  the  box)  and  of  the  height  of  such  luggage,  and  to 
deliver  such  memorandum  to  the  said  R.  C.  ;  but  the  said  H.  S., 
on  being  so  requested  as  aforesaid,  did  unlawfully  and  wilfully 
refuse  to  count  the  number  of  such  passengers,  or  to  measure 
and  ascertain  the  height  of  such  luggage,  or  to  sign  a  memoran- 
dum in  writing  of  the  number  of  such  passengers,  or  of  the 
height  of  such  luggage  in  manner  aforesaid,  or  to  deliver  such 
memorandum  so  signed  to  the  said  R.  C.,  contrary,  &c. 


5.  Information  against  the  Driver,  under  the  47th  Section, 
for  quitting  his  Box  before  a  proper  Person  stood  at  the 
Horses'  Heads. 

J.  W.,  of  Preston,  in  the  county  aforesaid,  coachman,  hereto- 
fore and  within  fourteen  days (a J  last  past,  to  wit,  on  the 
day  of  instant,  at  Chorley,  in  the  county  aforesaid,  he  the 

said  J.  W.  being  then  and  there  the  driver  of  a  stage  carriage 
drawn  by  four  horses,  and  then  and  there  travelling  on  the  queen's 
highway,  did  stop  the  said  carriage  at  Chorley  aforesaid,  and  did 
then  and  there  quit  the  box  of  the  said  carriage,  without  deliver- 
ing the  reins  into  the  hands  of  some  fit  and  proper  person,  and 
before  any  fit  and  proper  person  was  placed  or  stood  at  the  heads 
of  the  horses,  or  any  of  them,  belonging  to  the  said  carriage,  and 
had  the  command  of  the  said  horses,  contrary  [&c.  as  in  form 
No.  1,  ante,  p.  678]. 


6.    Conviction  of  the  Driver,   or   Guard,  under  the  47th 

Section,  for  using  abusive  Language  to  a  Passenger. 
That  the  said  C.  D.  heretofore  and  within  the  space  of  four- 
teen days  (a)  before  the  exhibiting  of  the  information  in  this 
behalf,  to  wit,  on  the  day  of  instant,  at  the  parish 

of  Chorley,  in  the  county  aforesaid,  he  the  said  C.  D.  being  then 
and  there  the  driver  [or  conductor,  or  guard,]  of  a  certain  stage 
carriage  with  four  wheels,  called  "  The  Telegraph,"  then  and 
there  travelling  on  the  queen's  highway,  and  employed  for  the 
purpose  of  conveying  passengers  for  hire  to  and  from  Man- 


(a)  See  note  (a),  ante,  p.  678. 
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Chester  and  Preston  in  the  county  aforesaid,  did  unlawfully  use 
abusive  and  insulting  language  to  A.  B.,  of  ,  in  the  county 

of  ,  esquire.,  who  was  then  and  there  travelling  as  an  inside 

passenger  by  the  said  carriage,  contrary  [&c.  as  inform  No.  2, 
ante,  p.  679,  to  the  end,  the  penalty  being  the  same']. 


7.  Conviction  of  the  Driver,  under  the  48th  Section,  for 
furious  Driving. 

That  the  said  C.  D.  heretofore  and  within  the  space  of  four- 
teen days  (a)  before  the  exhibiting  of  the  information  in  this 
behalf,  to  wit,  on  the  day  of  instant,  at  the  parish 

of  Garstang  in  the  county  aforesaid,  he  the  said  C.  D.  being 
then  and  there  the  driver  of  a  certain  stage-coach  with  four 
wheels,  called  "  The  North  Star,"  drawn  by  four  horses,  and 
travelling  on  the  queen's  highway,  and  then  and  there  employed 
as  a  stage-carriage  for  the  purpose  of  conveying  passengers  for 
hire  to  and  from  Manchester  and  Carlisle,  did  unlawfully  and 
wilfully  by  wanton  and  furious  driving  endanger  the  safety  of 
A.  B.,  who  was  then  and  there  an  inside  passenger  by  the  said 
coach,  and  divers,  to  wit,  fourteen  other  persons,  who  were 
also  then  and  there  passengers  in  and  upon  such  coach,  con- 
trary to  the  form  of  the  statute  [&c.  as  in  form  No.  2,  the 
penalty  being  the  same~\. 


8.   Conviction  of  the  Guard,  under  the  47th  Section,  for 
neglecting  to  take  Care  of  a  Passenger's  Luggage. 

That  the  said  C.  D.  heretofore  and  within  the  space  of  four- 
teen days  (a)  before  the  exhibiting  of  the  information  in  this 
behalf,  to  wit,  on  the  day  of  instant,  at  Hounslow, 

in  the  county  aforesaid,  he  the  said  C.  D.  being  then  and  there 
the  guard  of  a  certain  stage-coach  with  four  wheels,  called  "  The 
Red  Rover,"  then  and  there  travelling  on  the  queen's  highway, 
and  employed  for  the  purpose  of  conveying  passengers  for  hire 
to  and  from  London  and  Manchester,  did  unlawfully  neglect  to 
take  due  care  of  certain  luggage,  to  wit,  a  portmanteau  contain- 
ing divers  articles  of  wearing  apparel  belonging  to  A.  B.,  of 
,  in  the  said  county  of  Middlesex,  gent.,  who  was  then 
and  there  an  inside  passenger  travelling  by  the  said  stage-coach, 
and  which  said  portmanteau  was  then  and  there  being  carried 
by  such  stage-coach  ;  by  reason  of  which  neglect  of  the  said 
C.  D.,  the  said  portmanteau  and  its  contents  became  wholly  lost, 
contrary,  &c. 

(a)  See  note  (a),  ante,  p.  678. 


SUNDAY. 


SUNDAY. 

1.  Conviction  under  29  Car.  2,  c.  7,  #.  1,for  Trading  on  a 

Sunday  (a). 

The  same  being  the  Lord's-day,  commonly  called  Sunday, 
and  the  said  A.  B.  being  then  and  there  a  ,  and  being 

then  above  the  age  of  fourteen  years,  did  then  and  there  do  and 
exercise  certain  worldly  labour,  business  and  work  in  bis  ordi- 
nary calling  of  aforesaid  upon  the  said  Lord's-day,  by  then 

id  there  selling  to  one  C.  D.  a  ,  the  same  not  being  a 

fork  of  necessity  or  charity,  contrary,  &c. 


2.  For  opening  Public-house  or  Selling  Seer  between  Three 
and  Five  6' Clock  on  Sunday  Afternoon,  under  18  $  19 
Viet.  c.  118. 

And  the  said  day,  being  Sunday,  did  open  his  house  for  the 
sale  of  beer  between  the  hours  of  three  and  five  of  the  clock 
in  the  afternoon,  to  wit,  at  four  of  the  clock  in  the  afternoon, 
otherwise  than  to  a  traveller  or  to  a  lodger  in  the  said  house  or 
premises,  contrary,  &c.  (6). 


TAXES.     (See  EXCISE.) 


(a)  See  R.  v.  Barton,  13  Q.  B. 
389;  Barton  v.  Bricknell,  Id.  39-3. 
A  farmer  is  not  within  the  statute  ; 
R.  v.  Sihester,  33  L.  J.,  M.  C.  79. 

(i)  Ante,  p.  579,  n.  (a).  18  &  19 
Viet  c.  118,  repeals  17  &  18  Viet. 
c.  79,  and  enacts  (by  sect.  2)  that 
licensed  victuallers,  or  persons  li- 
censed to  sell  beer  by  retail,  &c., 
shall  not  open  or  keep  open  their 
houses  for  the  sale  of  beer,  &c.,  be- 
tween the  hours  of  three  and  five 
o'clock  in  the  afternoon,  nor  after 


eleven  o'clock  in  the  afternoon,  on 
Sunday,  Christmas-day,  Good  Fri- 
day or  any  day  appointed  for  a  pub- 
lic fast  or  thanksgiving,  or  before 
four  o'clock  in  the  morning  of  the 
day  following  such  Sunday,  &c.,  ex- 
cept to  a  traveller  or  lodger  therein  ; 
sect.  3  prohibits  the  opening  of 
houses  of  public  resort  for  the  sale 
of  liquors  during  certain  hours  on 
Sundays,  &c. ;  sect.  4  empowers  con- 
stables to  enter  such  houses  at  any 
time ;  sect.  5  imposes  a  penalty  for 
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TELEGRAPHS. 
(26  #27  Fie*,  c.  112  (a).) 

THAMES  CONSERVANCY. 

(20  %  21  Viet.  c.  cxlvii  (6)  j  27  #  28  Fz'cf.  c.  113.) 

THEATRE.     (See  PLAYERS.) 


TOWNS  IMPROVEMENT. 

l  Fic*.  c.  34  (c).) 


TRADE-MARKS. 

(25  4-  26  Viet.  c.  88,  s*.  15, 


TREES.     (See  MALICIOUS  INJURIES.) 


TRUCK  ACT  (1  4-  2  FF«//.  4,  c.  37  («)). 

Conviction  under  Sects.  3  «nd  9,  ybr  making  an  Illegal  Pay- 
ment under. 

Then  being  the  employer  of  one  C.  D.,  an  artificer  employed 
in  the  manufacture  of  ,  did  then  and  there,  by  the  agency 


every  offence  against  the  act.  Each 
separate  sale  is  to  be  deemed  a  sepa- 
rate offence.  One  justice  may  con- 
vict (Id.)  This  statute  does  not 
repeal  11  &  12  Viet.  c.  49,  which 
regulates  the  time  of  opening  beer- 
houses on  the  forenoon  of  Sunday; 
R.  v.  Senior,  33  L.  J.,  M.  C.  125. 

(a)  R.  v.  United  Kingdom  Tele- 
graph Company,  31  L.  J.,  M.  C.  167. 

(6)  Turmidge  v.  Shaw,  30  Id.  113. 

(c)  Mayor  of  Blackburn  v.  Par- 
kinson, 1  El.  &  El.  71  ;  28  L.  J.,  M. 
C.  7 ;  R.  v.  Great  Western  Railway 
Company,  El.,  Bl.  &  El.  600;  28 
L.  J.,  M.  C.  246. 


(d )  See  the  edition  of  this  act,  with 
notes,  by  H.  B.  Poland,  1862. 

(e)  General   forms  are  given  in 
the  schedule.     As  to  what  cases  are 
within,  see   sect.   19,  and  Rileij  v. 
Warden,  2    Exch.  59 ;    Chaumer   v. 
Cummings,   8  Q.    B.   311  ;    Sharman 
v.  Sanders,   13  C.  B.  166  ;  Floyd  v. 
Weaver,  16  Jur.  289 ;  21  L.  J.,  Q.  B. 
151 ;   Olding  v.  Smith,  16  Jur.  497  ; 
Fisher  v.  Jones,   32    L.   J.,    M.  C. 
177;   Sleeman  v.  Barrett,  2  H.  &  C. 
934;  33   Id.  Exch.  153,  and  cases 
there  cited.     See  also  "  Master  and 
Servant,"  ante,  p.  637,  n.  (6). 
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of  one  E.  F.,  his  servant,  unlawfully  pay  to  the  said  C.  D. 
certain  wages  then  due  and  payable  in  respect  of  such  employ- 
ment by  the  said  A.  B.  to  the  said  C.  D.,  to  wit,  shillings, 
otherwise  than  in  the  current  coin  of  the  realm,  to  wit,  in 
loaves  of  bread,  the  said  loaves  not  being  victuals  dressed  or 
prepared  under  the  roof  of  the  said  A.  B.,  and  there  consumed 
by  the  said  C.  D.,  contrary,  &c. 


TURNPIKE  ROADS.     (See  HIGHWAYS.) 


VACCINATION  (a). 

Conviction,  under  3  <$•  4  Viet.  c.  29,  *.  8,  for  producing  Small- 
pox by  Inoculation. 

Did  produce  the  disease  of  small-pox  in  one  C.  D.  by 
then  and  there  inoculating  the  said  C.  D.  with  certain  variolous 
matter,  to  wit,  ,  contrary,  &c. 


VAGRANT  ACT  (6). 

By  the  5  Geo.  4,  c.  83,  all  former  provisions  relative  to  idle 
and  disorderly  persons,  rogues  and  vagabonds,  incorrigible  rogues 
or  other  vagrants,  are  repealed. 

Sect.  3  designates  the  persons  who  shall  be  deemed  "  idle  and 
disorderly  persons,"  and  who,  on  conviction  by  one  justice  on  the 
oath  of  one  witness,  may  be  committed  to  hard  labour  for  not 
more  than  one  calendar  month. 

Sect.  4,  describes  the  persons  who  shall  be  deemed  "rogues 
and  vagabonds,"  and  who  may  be  committed  in  like  manner  for 
not  more  than  three  calendar  months  (c). 

(a)  See  also  4  &  5  Viet  c.  32.  Nanney,  1  Q.  B.  747 ;  R.  v.  FKatm, 

Both  acts  are  extended  by  16  &  17  IB.  &  Ad.  227 ;  Mam  v.  Dover*, 

Viet.  c.  100,  and  24  &  25  Viet.  c.  3  B.  &  Aid.  103;  Baldwin  v.  Black- 

59.  A  parent  who  has  been  fined  more,  1  Burr.  596 ;  R.  v.  Hall,  3 

once  for  neglecting  to  have  his  Burr.  1636 ;  R.  v.  Maude,  6  Jur. 

child  vaccinated,  cannot  be  pro-  646  ;  2  Dowl.,  N.  S.  58  ;  R.  v.  York, 

ceeded  against  a  second  time  for  the  5  Burr.  2684 ;  R.  v.  Rhode*,  4  T.  R. 

neglect,  although  his  child  remain  220 ;  R.  v.  Hooper,  6  Id.  225.  As 

unvaccinated  ;  Pitcher  v.  Stafford,  to  vagrant  children,  see  *'  J uvenile 

33  L.  J.,  M.  C.  113.  Offenders,"  ante,  p.  629. 

(6)  See  2  Chitty's  Statutes  by  (c)  See  conviction  under  sect,  4, 

Welsby  and  Beavan,  tit.  "  Criminal  of  suspected  person  for  frequenting 

Law,"  p.  177;  1  &  2  Viet,  c.  38,  "a  highway"  or  "  place  adjacent," 

20  &  21  Viet.  c.  83,  and  \ixon  v.  with  intent  to  commit  felony;  Ex 
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Sect.  5  declares  who  are  to  be  deemed  "  incorrigible  rogues," 
who  may  be  committed  in  like  manner  till  the  next  quarter 
sessions  ;  when  (by  sect.  10)  the  justices  there,  after  having 
examined  into  the  circumstances  of  the  case,  may  order  the 
offender  to  be  further  imprisoned  and  kept  to  hard  labour  for 
not  more  than  a  year,  and  be  whipped  during  his  imprisonment. 

By   sect.    17,  a  general  form  of  conviction  is  given,    which 


parts  Brown,  21  L.  J.,  M.  C.  113; 
Ex  parte  Jones,  Id.  116;  7  Exch. 
586  ;  R.  v.  Howarth,  1  Moo.  C.  C. 
207 ;  Re  Cross,  1  H.  &  N.  651  ;  26 
L.  J.,  M.  C.  28.  Being  at  night  in 
a  dwelling-house  for  an  unlawful 
purpose,  under  s.  4  ;  Kir  kin  v.  Jenkins, 
32  L.  J.,  M.  C.  140.  A  private 
house  in  which  a  sale  by  public 
auction  is  held,  is  for  the  time  a  place 
of  "  public  resort,"  within  the  mean- 
ing of  the  4th  section ;  Sewell  v. 
Taylor,  7  C.  B.,  N.  S.  160 ;  29  L. 
J.,  M.  C.  50 ;  and  on  same  point, 
see  Re  Jones,  21  Id.  116  ;  Re  Brown, 
Id. 113;  Dauy. i  v.  Douglas,  4  H.  &  N. 
180  ;  28  L.  J.,  M.  C.  193  ;  Ex  parle 
Davis,  2H.&  N.149;  26L.J.,  M.C., 
178.  A  conviction  under  the  same 
section,  for  playing  "with  an  instru- 
ment of  gaming,  to  wit,  three  cards, 
at  a  pretended  game  of  chance, 
called  "  odd  man,"  in  a  certain  open 
and  public  place,  to  wit,  in  a  third 
class  carriage,  used  on  the  London, 
Brighton  and  South  Coast  Railway," 
was  held  to  be  invalid,  for  not  show- 
ing that  the  carriage  was  then  used 
or  travelling  along  the  railway  for 
the  conveyance  of  passengers ;  Ex- 
parte  Freestone,  1  H.  &  N.  193; 
25  L.  J.,  M.  C.,  121,  ante,  "Gam- 
ing." An  omnibus  is  a  public  place 
within  the  meaning  of  the  section  ; 
R.  v.  Holmes,  Dearsley,  C.  C.  207  ; 
22  L.  J.,  M.  C.  122;  (and  see, 
where  a  man  indecently  exposed 
himself  at  the  back  of  a  house  on 
the  roof,  R.  v.  Thallman,  33  L.  J., 
M.  C.  58;)  so  is  the  platform  of  a 
railway  station,  Ex  parte  Dans,  26 
L.  J.,  M.  C.  178,  and  see  R.  v. 
Badcock,  6  Q.  B.  787  ;  14  L.  J.,  M. 
C.  88;  Mersey  Docks  v.  Jones,  9  C. 
B.,  N.  S  812  ;  30  L.  J.,  M.  C.  185, 
239  ;  R.  v.  Berenger,  3  M.  &  S.  73, 
and  Hildreth  v.  Adamson,  8  C.  B., 
N.S.58;  30L.J.,M.C.204.  Half- 
pence are  not  "  instruments  of  gam- 


ing" within  the  act;  Watson  v. 
Wartin,  34  L.  J.,  M.  C.  50.  Deser- 
tion of  wife  and  leaving  her  charge- 
able to  the  parish,  under  sect.  4 ; 
Sweeney  v.  Spooner,  3  B.  &  S.  329  ; 
32  L.  J.,  M.  C.  82;  Flannagan  v. 
Bishopwearmouth  (Overseers),  8  El.  & 
B1.451;  27L.J,  M.C.46.  And  as  to 
desertion  of  wife  within  the  mean- 
ing of  the  Divorce  Act,  see  Williams 
v.  Williams,  33  L.  J.,  Div.  172.  Run- 
ning away  and  leaving  children 
chargeable ;  Cambridge  Union  v.  Parr, 
10  C.  B.,  N.  S.  99  ;  30  L.  J.,  M.  C. 
241.  There  must  be  an  actual, 
not  merely  an  impending,  chargea- 
bility;  Heath  v.  Heape,  1  H.  &  N. 
478;  26  L.  J.,  M.  C.  49.  The 
wife  is  not  a  competent  witness 
against  the  husband  on  a  charge 
against  him  for  refusing  to  main- 
tain his  wife  and  family,  under  the 
3rd  section ;  Reeve  v.  Wood,  34  L. 
J.,  M.  C.  15.  Endeavouring  to  pro- 
cure charitable  contributions  con- 
trary to  sect.  4 ;  R.  v.  Cavanagh,  1 
Dowl.,  N.  S.  546.  Among  the  of- 
fences enumerated  in  sect.  3  is  the 
not  maintaining  (having  means) 
those  members  of  a  man's  family, 
whom  he  is  bound  to  maintain  ;  and 
sect.  6,  enables  any  person  to  ap- 
prehend a  person  "  found  offending 
against  the  act."  It  was  held,  that 
a  constable  ought  not  to  apprehend 
without  a  warrant  a  man  who  does 
not  support  his  wife,  as  he  could  not 
be  said  to  be  "  found  offending"; 
Hurley  v.  Rogers,  2  El.  &  El.  674 ; 
29  L.  J.,  M.  C.  140.  The  stat.  11 
&  12  Viet.  c.  110,  s.  10,  enacts  that 
persons  applying  for  relief  at  any 
workhouse,  &c.,  having  at  the  time 
in  their  possession  and  under  their 
immediate  control  money  or  other 
property,  of  which  on  inquiry  they 
shall  not  make  correct  and  complete 
disclosure,  are  to  be  deemed  idle 
and  disorderly  persons. 


VAGRANT. 


is  directed  to  be  transmitted  to  the  sessions  ;  and  a  copy  of 
it  is  declared  admissible  in  evidence  (a).  An  appeal  is  given  by 
sect.  14(6). 


1.  Conviction,  under  the  above  Act,  of  a  Party  for  begging  in 
the  Highway. 

A.  B.  is  convicted  before  me  C.  D.,  one  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  of  being  an  idle 
and  disorderly  person,  [or  a  rogue  and  vagabond,  or  an  in- 
corrigible rogue,  as  the  case  may  be,]  within  the  intent  and 
meaning  of  the  statute  made  in  the  fifth  year  of  the  reign  of  his 
majesty  King  George  the  Fourth,  intituled  "  An  Act  for  the 
Punishment  of  idle  and  disorderly  Persons,  and  Rogues  and 
Vagabonds  in  that  part  of  Great  Britain  called  England ;"  that 
is  to  say,  for  that  the  said  A.  B.,  on  the  first  day  of  July,  in  the 
year  aforesaid,  at  Sloane  Street,  in  the  parish  of  Saint  Luke, 
Chelsea,  in  the  said  county,  was  wandering  abroad,  and  then 
and  there  placed  himself  in  Sloane  Street,  aforesaid,  the  same 
being  a  public  place  and  street,  to  beg  and  gather  alms,  [or  was 
a  petty  chapman  and  pedlar,  wandering  abroad  and  trading, 
without  being  duly  licensed  or  otherwise  authorized  by  law.] 
And  for  which  said  offence  the  said  A.  B.  is  hereby  ordered  to 
be  committed  to  the  house  of  correction  at  Cold  Bath  Fields,  in 
the  said  county,  there  to  be  kept  to  hard  labour  for  the  space  of 
one  calendar  month.  Given  under  my  hand  and  seal  the  day 
and  year,  and  at  the  place  first  above  written. 


2.  Conviction  at  the  Quarter  Sessions  of  a  Party,  for  a 
Second  Offence  of  exposing  to  View  an  obscene  Picture, 
after  a  previous  Commitment  as  an  incorrigible  Rogue  by 
a  Magistrate,  under  the  5  Gco.  4,  c.  83,  **.  5,  10  (c). 

Somersetshire.  Be  it  remembered,  that  at  the  general  quarter 
sessions  of  the  peace,  holden  at  &c.,  before  J.  B.  B.,  J.  S., 
esquires,  and  others  their  companions,  justices  of  our  lady  the 
queen,  assigned  to  keep  the  peace  of  our  said  lady  the  queen,  in 
the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses  and  other  misdemeanors  committed  in  the 
said  county,  G.  W.,  late  of,  &c,,  labourer,  having  been  com- 
mitted to  the  custody  of  the  gaoler  or  keeper  of  the  gaol  or 

(a)  Proof  of  conviction  ;   Giles  \.  peal,    that    the  appellant    was    not 
Siney,  13  W.  R.  92  ;  ante,  p.  502.  guilty,  is  sufficient';  R.  v.  //.  Neie- 

(b)  Notice   of  appeal   under  this  castte-upon-Tyne,  1  B.  &  Ad.  933. 
section,  stating,  as  a  ground  of  ap-  (c)  See  20  &  21  Viet.  c.  83. 
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house  of  correction  at  Shepton  Mallett,  in  the  same  county,  by 
virtue  of  a  certain  warrant,  under  the  hand  and  seal  of  T.  H., 
esq.,  one  of  her  majesty's  justices  of  the  peace  for  the  county 
aforesaid,  and  bearing  date  the  seventh  day  of  April,  in  the  year 
of  our  Lord  18  ;  which  said  warrant  was  issued  by  the  said 
justice  by  virtue  of  a  certain  conviction  made  before  the  granting 
of  the  said  warrant,  bearing  date  the  day  and  year  last  aforesaid, 
whereby  the  said  G.  W.  was  convicted  before  the  said  T.  H., 
the  justice  aforesaid,  in  pursuance  of  an  act  of  parliament  passed 
in  the  fifth  year  of  the  reign  of  his  majesty,  King  George  the 
Fourth,  for  wilfully  exposing  to  view,  on  the  tenth  day  of 
February  last,  a  certain  obscene  picture  in  the  public  highway, 
called  street,  in  the  parish  of  Frome  Selwood,  in  the  said 

county  of  Somerset ;  the  said  G.  W.  having  been  at  a  former 
time,  to  wit,  on  the  tenth  day  of  May,  in  the  year  of  our  Lord 
18  ,  at  the  parish  and  county  aforesaid,  duly  adjudged  to  be  a 
rogue  and  vagabond,  and  duly  convicted  of  a  similar  offence, 
that  is  to  say,  the  offence  of  exposing  to  view,  on  the  sixth  day 
of  April  then  last,  at  the  parish  and  county  aforesaid,  a  certain 
other  obscene  picture  in  the  said  public  highway  in  the  parish 
aforesaid  ;  whereby  the  said  G.  W.  was  become  an  incorrigible 
rogue,  within  the  true  intent  and  meaning  of  the  said  act.  And 
the  said  G.  W.  having  been  now  brought  into  this  court,  and  now 
charged  with  the  said  offence  so  alleged  to  have  been  committed 
by  him  on  the  tenth  day  of  February  last,  and  the  said  court, 
having  examined  into  the  circumstances  of  the  said  case,  and  the 
premises  been  seen  and  understood  by  the  said  court :  It  is  con- 
sidered by  the  said  court  here,  that  the  said  G.  W.  be  and  he  is 
accordingly  adjudged  an  incorrigible  rogue;  the  said  offence 
stated  in  the  said  conviction  of  the  said  T.  H.  being  the  second 
offence  of  the  said  G.  W.  And  this  court  doth  adjudge  and 
order,  that  the  said  G.  W.  be  and  he  is  hereby  committed  to 
the  house  of  correction  at  Shepton  Mallett,  for  the  space  of  six 
calendar  months,  [not  exceeding  one  year,]  there  to  be  kept  to 
hard  labour,  and  also  that  the  said  G.  W.  shall,  on  the 
day  of  next,  be  publicly  whipped  in  the  market-place  in 

Frome,  in  the  county  aforesaid. 


VOLUNTEERS. 

(26  %  27  Viet.  c.  65.  (a) ) 


WATERMAN 


(a)  Stevenson  v.  Taylor,  30  L.  J.,  (6)  See  Watermen's  and  Lighter- 

M.  C.  145.  men's  Amendment  Act,  1859  ;    22 


WATERWORKS  CONSOLIDATION  ACT,  ETC. 

WATERWORKS  CONSOLIDATION  ACT. 

(26  &•  27  Viet.  c.  93.     See  ss.  3-11, 16—20  (a).) 


WEIGHTS  AND  MEASURES. 
(18  &  19  Viet.  c.  72;  5  4-  6  Will.  4,  c.  63  (&).) 

1.   Conviction  jor  having  false  Weights,  under  the  37  Geo.  3, 

c.  143,  *.  2  (c). 

At  a  petty  sessions  holden  for  the  district  of  Kensington,  in 
the  said  county,  before  W.  B.  and  J.  C.,  esquires,  justices  of  the 
peace  acting  in  and  for  the  said  county,  J.  D.  of  in  the 

said  county,  cheesemonger,  was  duly  convicted  before  us  the  said 
justices  :  for  that  the  said  J.  D.,on  day  of  August  instant, 

at  in  the  said  county,  he  the  said  J.  D.   being  then  and 

there  a  person  who  sold  by  retail  and  weight  divers  provisions, 
goods  and  chattels,  had  in  his  shop  there  situate  a  certain  false 
and  deficient  weight  intended  to  represent  a  pound  weight,  which 
was  then  and  there  found  in  his  said  shop  by  one  W.  F.,  and 
which  was  not  according  to  the  standard  in  the  Exchequer  at 
Westminster;  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided.  And  we  the  said  justices  do  therefore 
declare  and  adjudge,  that  the  said  J.  D.  hath  forfeited  the  sum 


&  23  Viet.  c.  cxxxiii ;  Doick  v. 
Phelps.  30  L.  J.,  M.  C.  2,  and  R.  v. 
Matthews,  25  L.  J.,  M.  C.  7  ;  Read 
v.  Ingham,  3  El.  &  Bl.  889  ;  23  L.J., 
M.  C.  156  ;  Matthews  v.  Master  and 
Company  of  Thames  Watermtn,  1  Jur., 
N.  S.  72-5,  727,  1204;  25  L.  J.,  M. 
C.  7  ;  4  E.  &  B.  993 ;  Edmonds  v. 
Same,  24  L.  J.,  M.  C.  124;  Tibbie 
v.  Beadon,  Id.  104;  R.  v.  Hobson, 
2  M.  &  S.  145;  R.  v.  Taylor,  Id. 
147,  n. 

(a)  Hildreth  v.  A damson,  8  C.  B., 
N.  S.  587  ;  30  L.  J.,  M.  C.  204  ;  New 
Rher  Company  v.  Johnson,  2  El.  & 
El.  435;  29  L.  J.,  M.  C.  93;  Busby 
v.  Chesterfield  Waterworks  Company, 
El.,  Bl.  &  El.  176 ;  27  L.  J.,  M.  C. 
174. 

(6)  See  18  &  19  Viet.  c.  72;  5& 
6  Will.  4,  c.  63  :  3  Chitty's  Statutes 
by  Welsby  &  Beavan,  p.  1536,  tit 
"  Weights  and  Measures."  As  to 
what  are  measures  within  5  &  6 
Will.  4,  c.  63,  and  seizing  scales,  see 
Burton  v.  Aulton,  30  L.  J.,  M.  C. 
129;  Washington  v.  Young,  5  Exch. 

P. 


403  ;  Thomas  v.  Stephenson,  17  Jur. 
597 ;  22  L.  J.,  Q.  B.  2-58  ;  22  L.  J., 
Exch.  128  ;  R.  v.  Jarvis,3  El.  J(  Bl. 
610;  and  see  Ros.ieter  v.  Cahlman, 
8  Exch.  361 ;  Hatchings  v.  Reeves,  11 
L.  J.,  M.C.  109  ;  2  El.  &  Bl.  108  ; 
Gilet  v.  Jones,  11  Exch.  393;  24 
L.  J.,  Exch.  259  ;  1  Jur.,  N.  S.  982. 
Inspector  for  a  borough  stamping 
weights  within  district  for  which 
county  inspector  appointed,  5  &  6 
Will.  4,  c.  63,  s.  25  :  R.  \.  Sielton, 
28  L.  J.,  M.  C.  222.  Appoint- 
ment of  inspector  by  the  recorder  of 
a  borough  instead  of  by  the  county 
quarter  sessions  ;  see  Duly  v.  Sha- 
rood,  6  EL  &  Bl.  830;  25  L.  J.,  M. 
C.  122. 

(6)  By  5  Geo.  4,  c.  74,  all  former 
regulations  as  to  the  ascertainment 
of  the  standard  of  weights  and  mea- 
sures are  repealed,  and  more  uni- 
form standards  are  established  ;  but 
all  the  provisions  contained  in  the 
previous  acts  for  the  punishment  of 
persons  having  detective  weights 
and  measures  are  still  in  force. 
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of  20*.  of  lawful  money  of  Great  Britain  for  the  offence  afore- 
said, to  be  applied  as  the  law  directs,  and  also  the  further  sum 
of  10*.  of  like  lawful  money  for  the  reasonable  costs  and  charges 
attending  this  conviction. 

Given  under  our  hands  and  seals  on  the  day  and  in  the  year 
first  mentioned. 

[The  above  form  of  conviction  is  given  by  the  8th  section  of  the  act.    By 
sect.  3,  the  penalty  is  to  be  paid  to  the  treasurer  for  the  county.] 


WHIPPING. 

(25  8f  26  Viet.  c.  18.) 


WRECK  AND  SALVAGE. 

(See  ante,  SHIPS,  p.  676,  and  the  Merchant  Shipping  Act, 
1854,  Part  viii,  and  6  Burn's  Justice,  p.  449,  tit.  "Wreck" 
(29th  edit.).) 

By  24  &  25  Viet.  c.  96,  s.  65,  if  any  goods  belonging  to  any 
ship  or  vessel  in  distress,  or  wrecked,  stranded  or  cast  on  shore 
shall  be  found  in  the  possession  of  any  person,  or  on  the  premises 
of  any  person  with  his  knowledge,  and  such  person  being  taken 
or  summoned  before  a  justice  shall  not  satisfy  the  justice  that  he 
came  lawfully  by  the  same,  they  shall,  by  order  of  the  justice, 
be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner 
thereof,  and  the  offender  shall,  .on  conviction  of  such  offence 
before  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour  for  any  term  not  exceeding  six 
months,  or  else  shall  forfeit  and  pay  over  and  above  the  value  of 
the  goods  such  sum  of  money  not  exceeding  20/.  as  to  the  jus- 
tice shall  seem  meet.  As  to  offering  ship-wrecked  goods  for 
sale,  see  sect.  66. 
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ABANDONMENT, 

of  summons,  conviction,  order,  &c..  89,  381,  n.  (n). 
of  notice  of  appeal,  356,  381,  n.  (in),  382. 
See  COUNTERMAND. 

ABETTOR.    See  ACCESSOBY. 

"ABODE,  place  of,"  for  service  of  summons,  87,  n.  (m). 

ABSENCE,  proceedings  in  defendant's,  96. 

ACCESSORIES,  conviction  of,  30,  72,  75. 

ACQUIESCENCE  in  taxation  of  costs,  effect  of,  382. 

ACQUITTAL,  former,  a  defence,  145. 

"ACT  committed,"  effect  of  reckoning  time  from,  55. 

"ACT  complained  of,"  meaning  of,  465,  n.  (n). 

ACTION  against  justices, 

acts  within  jurisdiction,  450. 
judicial  acts,  ib. 
11    &    12  Viet.  c.  44,  s.   1,  requires  proof  of  malice  and 

absence  of  reasonable  and  probable  cause,  451. 
irregularity  distinguished  from  want  of  jurisdiction,  451 — 

454,  410,  n.  (o). 

acts  without  or  in  excess  of  jurisdiction,  454. 

11  &  12  Viet.  c.  44,  s.  2,  requires  couviction  to  be  quashed, 

455,  462. 

illegal  alternative  added  to  punishment,  457. 

omission  of  costs  in  conviction— distress  for  costs,  458. 

refusing  to  hear  counsel  or  attorney  in  absence  of  de- 
fendant, ib. 

information  disclosing  no  offence,  ib. 

there  should  be  not  merely  general,  but  particular,  jurisdic- 
tion over  subject  matter,  459. 

distraining  for  poor-rate  on  one  not  liable,  ib. 

wrongfully  committing,  without  first  issuing  warrant  of 
distress,  ib. 
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ACTION  against  justices — continued. 

acts  without  or  in  excess  of  jurisdiction — continued. 

parol  commitment,  459. 

detaining  person  without  regular  information,  460. 
without  hearing  charge,  ib. 
to  compel  a  compromise,  461. 

removing  driver  to  see  name  on  cart,  ib. 
in  respect  of  warrant  to  answer  information,  95,  91,  n.  (I). 
for  neglecting  to  return  conviction,  340,  n.  (a), 
subsisting  conviction,  455  and  ib.  n.  (x). 

differing  from  commitment,  455,  n.  (x). 

ambiguous  conviction,  ib. 

who  liable  when  warrant  granted  on  defective  conviction,  462. 
for  levying  a  poor-rate  or  exercising  a  discretionary  power,  ib. 
for  obeying  rule  of  Queen's  Bench,  ib. 

after  conviction  affirmed  on  appeal,  463. 

after  case  stated  under  20  &  21  Viet.  c.  43  .  .463,  n.  (x). 
proceedings  in,  when  set  aside,  463. 
imposing  terms  of  not  bringing,  449,  n.  (a), 
in  what  cases  nonsuit  or  verdict  for  defendant,  463. 
for  words,  464. 

not  to  be  sued  in  county  court  if  defendant  objects,  ib. 
when  not  liable  for  issuing  warrant  for  possession  of  tenements,  ib. 
in  what  county  to  be  laid,  465. 
limitation  of,  as  to  time,  465,  476,  55. 
notice  of,  467. 

time  of,  how  reckoned,  469. 

when  necessary,  ib. 

form  of,  474. 

by  whom  to  be  given,  475. 
tendering  amends,  477,  468. 
general  issue,  pleading  the,  ib. 
paying  money  into  court,  ib. 
evidence,  478,  455,  n.  (x). 
damages,  480,  455,  n.  (x). 
costs,  480. 

ACTION  against  constable,  487.    See  CONSTABLE. 
surveyor  of  highways,  462,  n.  (x). 

ACTOES.    See  STAGE  PLAYING. 

ADJOINING  counties, 
justices  acting  for,  23. 
river  running  between,  28. 

ADJOURNMENT, 

of  hearing,  by  justices,  95,  99,  100. 

where  defendant  requires  time,  98,  144. 

where  variance  between  proof  and  allegation,  and  defendant 

misled,  95. 

to  what  time  hearing  may  be  adjourned,  99. 
of  appeal,  365—367. 
power  of  sessions  to  order,  ib. 
See  "  APPEAL." 
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ADJUDICATION, 
form  of,  249. 

when  time  for  appeal  runs  from  verbal,  51,  52. 
confined  by  information,  65. 

summons,  85. 
See  JUDGMENT. 

ADVOCATE.    See  COTJNSEL. 

AFFIDAVIT, 

to  compel  justices  to  proceed,  80,  n.  (J). 
for  habeas  corpus,  388. 

controverting  truth  of  return  to  a  writ  of  habeas  corpus  by,  394. 
for  cert iorari,  412. 

showing  want  or  excess  of  jurisdiction  or  fraud,  434,  66,  n.  (f ). 
of  service  of  notice  for  certiorari,  416 — 420. 
exculpatory,  necessary,  in  moving  for  information  against  justices, 
485. 

AFFIRMANCE  of  conviction.     See  CERTIORARI. 
"AFTER,"  effect  of,  in  reckoning  time,  53,  n.  (r),  55,  n.  (g). 
"  AGGRIEVED"  party,  352  and  ib.  n.  (c). 

AGREEMENTS, 

affecting  jurisdiction  of  justices,  676,  n.  (a). 

to  end  criminal  proceedings,  47,  153. 

unlawful,  among  journeymen.     See  COMBINATION. 

A IDERS  and  abettors,  30,  72,  75. 
ALDERMAN,  deputy,  not  a  justice,  472. 

ALDERNEY, 

English  warrant  issued  in,  may  be  backed  in  England,  25. 
11  &  12  Viet.  c.  43,  does  not  extend  to,  60. 

ALEHOUSE  KEEPER, 

whether  liable  to  penalties  for  acting  nnder  a  void  licence,  143, 

n.  (c). 

suffering  tippling,  228. 

conviction  of,  for  keeping  an  alehouse  without  licence,  173,  243. 
for  keeping  open  after  order  to  suppress,  161. 
for  selling  beer  at  unlawful  hours,  189,  198,  226,  266,  579,  n.  (a). 
for  allowing  disorderly  conduct,  111,  226,  228,  579,  n.  (a),  581, 

n.  (a). 

order  against,  161. 
appeal  by,  13,  n.  (o),  581,  n.  (b). 
action  by,  against  justice,  for  demanding  illegal  fee  on  renewal 

of  licence,  471. 
Forms,  579,  587,  670,  683. 

See  LICENCE. 

ALLOWANCE.    See  APPRENTICESHIP. 
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ALTERATION, 

of  order  after  signature,  286,  n.  (d ). 
of  case  after  it  has  been  stated  by  justices,  445,  n.  (b). 
in  judgment  on  appeal  may  be  made  during  the  continuance  of 
the  sessions,  375. 

ALTERNATIVE, 

stating  an  offence  in  the,  173,  199,  323. 
adding  to  conviction  an  illegal,  457. 

AMBIGUITY.    See  CERTAINTY. 

AMENDMENT, 

of  convictions  and  orders,  168,  292,  373-375,  436. 

of  warrant  of  commitment,  289,  n.  (e),  335. 

of  grounds  of  appeal,  373. 

of  cases  granted  by  justices,  443,  445,  n.  (b),  447. 

of  writ  of  habeas  corpus,  390,  n.  (I). 

of  return  thereto,  401. 

of  general  issue  by  statute,  478. 

AMENDS,  tendering  of,  by  justices,  468. 
AMOUNT,  limitation  of  authority  of  justice,  as  to,  49. 
ANIMALS,  Forms  of  convictions  relating  to,  582,  593,  598. 
"ANY  two  justices,"  effect  of  these  words,  35,  n.  (g). 

APPEAL,     (See  Case  stated  under  20  &  21  Viet.  c.  43.) 
origin  of,  12,  13,  340. 

not  known  until  the  time  of  Charles  2  .  .  13. 
seems  originally  to  have  been  to  a  jury,  ib.  341. 
when  now  to  a  jury,  ib.,  13,  n.  (o). 
when,  stays  execution  until  the  determination  of,  345. 
suspends  issuing  of  certiorari,  413. 

abandoned  by  stating  case  under  20  &  21  Viet.  c.  43  . .  442. 
when  it  lies,  340—346. 

when  the  proper  remedy,  340,  n.  (a),  342,  n.  (g),  443,  449,  n.  (a), 
how  authorized,  340. 
must  be  expressly  given  by  statute,  341. 
under  excise  act#,  ib. 
"  forfeitures  and  offences"  in  appeal  clause,  construction  of,  342, 

n-  (g). 

acts  excluding  appeal,  343. 

notice  of  right  of,  when  to  be  given  by  convicting  justices,  345. 
notice  of  appeal,  347. 

when  iu  writing,  351. 

Form  of,  ib. 

provisions  of  12  &  13  Viet.  c.  45. .  348. 

"  reasonable  notice,"  ib. 

"  clear  days,"  ib. 

"  at  least,"  ib. 

"  first  day  of  sessions,"  349. 
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APPEAL — continued. 
notice  of— continued. 

"  immediate,"  349. 

"  forthwith,"  ib. 

"  after  cause  of  complaint,"  ib. 

Sunday,  ib.,  353. 

cross  notice  of  appeal,  355. 

computation  of  days  in  notice,  350.     See  TIME. 
service  of,  351. 

on  whom,  350,  351. 

by  whom,  350. 

how,  353. 

dispensing  with  notice,  355. 
respite,  ib. 
notice  of  trial,  ib. 
fresh  notice,  356. 
recognizances,  ib. 
deposit,  357. 
to  what  sessions  appeal  must  be,  358. 

as  to  place,  ib. 

to  borough  sessions,  ui. 

as  to  time,  359. 

next  sessions,  ib. 

after  judgment,  360. 

after  cause  of  complaint,  361. 
dismissal  for  informality,  conclusive,  363. 
second  notice,  when  proper,  364. 
grounds  of  appeal,  352,  373. 

amendment  of,  373. 
suspension  of  execution  by,  299,  338. 
adjournment,  365. 

only  proper  on  regular  appeal,  366. 
the  hearing,  367. 

sessions  can  only  notice  conviction  returned  by  justice,  368. 
liability  of  magistrate  for  not  returning  conviction  after  notice, 

293,  340,  n.  (a). 

personal  appearance  of  appellant  and  respondent,  369,  n.  (/>). 
proof  of  notice  of  appeal,  371. 

of  conviction  or  order,  ib. 

fresh  evidence  may  be  given  on  hearing  of  appeal,  369,  372. 
formal  objections  must  be  stated  at  once,  371. 
judicial  notice  of  petty  sessional  division,  373. 
interested  justice  present  during  hearing,  386,  43. 
amendment  of  orders,  &c.  on,  373. 
altering  judgment  during  sessions,  375. 
decision  of  sessions  conclusive,  though  erroneous,  £6. 
power  to  state  special  case  without  going  to  sessions,  377. 
reference  to  arbitration,  378. 

sessions  not  bound  to  give  reasons,  or  make  special  entries,  ib. 
practice  of  sessions  conclusive,  unless  manifestly  unjust,  ib. 
costs  on,  379—384. 

amount  of,  to  be  specified  in  order,  382. 
enforcing  order  of  sessions,  384. 
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APPEAL— continued. 

effect  of  confirming  conviction  on,  upon  liability  of  magistrate, 

385,  463. 

of  judgment  on  case  under  20  &  21  Viet.  c.  43,  upon,  443. 
abandoning,  356. 
Forms,  appendix,  545 — 547. 

APPEARANCE, 

effect  of,  88,  97. 

may  be  by  counsel  or  attorney,  98,  93. 

proceedings  upon  non-appearance,  89,  93. 

proceedings  after  appearance,  97. 

irregularity  in  summons  cured  by,  ib. 

absence  of  summons  cured  by,  82,  n.  («),  97. 

after,  defendant  may  pray  time,  98. 

enforcing,  89—93. 

if  defendant  does  not  appear,  judgment  in  his  absence  when  valid, 

96,  85. 

personal,  of  appellant  and  respondent  at  sessions,  369,  n.  (p). 
of  justices  to  receive  judgment  upon  criminal  information,  486. 

APPELLANT, 

relying  on  form,  concluded,  363,  369. 
presence  of,  at  hearing  of  appeal,  369,  n.  (p). 

APPLICATION  of  penalties.     See  PENALTIES. 

APPOINTMENT  of  justices,  1,  2. 

APPREHENSION,  before  conviction,  89-93.     See  WARRANT. 

APPRENTICE, 

proceedings  relating  to  the  discharge  of,  62. 
Forms  of  convictions,  582. 

APPRENTICESHIP, 

allowance  of  indenture  of,  when  ministerial,  and  when  judicial, 
19,  20. 

ARBITRATION,  referring  disputes  to,  when  appeal  lies,  378. 
ARREST,  89—93.     See  SUNDAY— WARRANT. 

ARSENIC,  conviction  for  selling  without  entering  particulars  of  sale 
in  a  book,  583. 

ASSAULT, 

conviction  for,  on  application  for  sureties  to  keep  the  peace,  66. 
certificate  of  conviction,  or  of  dismissal  of  complaint,  146 — 149, 

155,  156. 

granting  of  a  ministerial  act,  21,  n.  (/*). 
compromise  of  prosecution  for,  48. 

summons  under  Metropolitan  Police  Act  for  assaulting  constable 
in  execution  of  his  duty,  conviction  cannot  be  for  common 
assault,  66,  67. 
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ASSAULT— continued. 

conviction  may  be  on  summons  for,  although  evidence  of  rape, 

67,  132. 

certiorari  to  remove  proceedings  for,  408. 
Forms  of  conviction,  584. 

"ASSIGNED"  omission  of,  in  style  of  justices,  188,  n.  (*). 
ASSIZE,  adjourning  appeal  to  take  opinion  of  judges  of,  365,  n.  (e). 
"  AT  LEAST,"  effect  of,  in  reckoning  time,  53,  348. 

ATTACHMENT, 

against  justice  for  acting,  where  a  party,  41. 

for  non -obedience  to  order  of  sessions,  385. 

justices  liable  to,  for  proceeding  after  the  delivery  of  a  certiorari, 

424. 
for  nonpayment  of  costs  on  certiorari,  429. 

ATTENDANCE  of  witnesses,  compelling,  104. 

ATTESTATION  of  conviction,  285. 

ATTESTING  witness,  when  need  not  be  called,  368,  n.  (n). 

ATTORNEY, 

may  be  justice  for  a  borough,  but  not  for  a  county,  45. 

his  right  to  act  as  such  in  summary  proceedings  before  justices, 

68,  98. 
appearance  by,  93,  98. 

signing  notice  of  appeal,  350,  348,  n.  (y). 

ofcerliorari,  419. 

of  action,  475. 
serving  notice  of  appeal  on,  351,  n.  (p). 

by,  353. 
demand  of  warrant  by,  489,  n.  (h). 

ATTORNEY-GENERAL, 

when  required  to  lay  information,  70  and  £6.  n.  (i). 

general  authority  of,  in  suing  out  the  writ  of  certiorari,  409,  411. 

not  bound  by  restrictions  in  certiorari  acts,  ib. 

AUCTIONEER,  when  liable  as  a  hawker  and  pedlar,  207,  208. 
AUDITOR,  proceedings  by,  to  recover  from  poor-law  officers,  62. 

AUTER  FOIS  ACQUIT,  a  good  defence  to  a  subsequent  information 
for  same  offence,  145  —  149,  155. 

AUTER  FOIS  CONVICT,  a  good  defence  to  a  subsequent  informa- 
tion for  same  offence,  145. 

AUTHORITY, 

claim  of,  137 — 145. 
competition  of,  between  justices,  46. 
of  justices,  presumption  in  favour  of,  181. 
delegation  of,  57,  382. 
See  JUSTICES. 
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BACKING  warrants,  24,  25,  21,  n.  (A). 

BAIL, 

admitting  to,  is  a  judicial  act,  20,  n.  (&). 

justice  refusing  to  take,  453. 

after  commitment  in  execution,  338. 

defendant  admitted  to,  on  return  to  certiorari,  429. 

BAKER, 

where  prohibited  from  acting  as  justice,  44. 

conviction  of,  127,  132,  249. 

exercising  his  calling  on  Lord's  day,  incurs  only  one  penalty,  260. 

certiorari  to  remove  proceedings  against,  407. 

Form  of  conviction,  586. 

BASTARDY, 

application  for  order  in,  586,  59,  85,  126. 

how  far  11  &  12  Viet.  c.  43  extends  to  orders,  &c.  in,  60,  61, 

n.  (m). 

service  of  summons  in,  87. 
second  summons,  44,  51,  n.  (p),  85,  n.  (h). 
defendant  a  competent  witness,  113. 
corroborative  evidence,  106,  125. 
notice  of  appeal  in,  51,  54,  352,  361. 
recognizance  in,  356,  n.  (a). 

provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  stating 
special  case,  and  referring  to  arbitration,    not  applicable  to, 
378. 
order  in,  160. 

amendment  of,  375,  n.  (h). 

not  stating  that  it  was  made  within  forty  days  after  service  of 

summons,  161. 
uncertainty  of  commitment  in,  331. 

condition  of  discharge  to  be  distinctly  expressed,  ib. 

BEER  ACTS, 

convictions  under,  37,  n.  (m),  ib.,  n.  (p). 
Forms,  587. 

See  ALEHOUSE-KEEFER. 

BEGIN,  right  to, 
on  appeal,  371. 
on  argument,  of  case  stated  under  20  &  21  Viet.  c.  43  . .  446. 

BEHAVIOUR,  binding  over  to  be  of  good,  296,  453. 
BERWICK-UPON-TWEED,  11  &  12  Viet.  c.  43  extends  to,  60. 
BILLS  OF  MORTALITY,  193. 

"  BINDING,  final  and  conclusive,"  effect  of  these  words  upon  right 
of  appeal,  342. 

BLANK  in  form  of  conviction,  167,  284,  n.  (x),  382,  n.  (q). 
warrant,  284,  n,  (x),  452. 
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BONA  FIDES, 

of  claim  of  title,  137,  143. 

of  disputing  validity  of  church  rate,  143. 

when  a  question  for  the  jury,  473. 

not  in  itself  a  defence  unless  declared  to  be  so  by  statute,  ib. 

n.  (0- 

in  acts  of  justices,  472. 

constable,  494. 
See  TRAVELLEB. 

BOOKS, 

penalties  for  sale  of  smuggled,  260. 

commitment  for  not  delivering  up.     See  OVERSEER. 

BOROUGH, 

jurisdiction  of  justices  of,  23,  31. 

of  county  justices  in,  22,  30 — 33. 
who  may  act  as  justices  in,  45. 
justices  do  not  require  qualification  by  estate,  26. 
or  to  be  burgesses,  ib. 

but  mast  reside  in  borough,  or  within  seven  miles  of  it,  ib. 
mayor  of,  not  entitled  as  such  to  preside  at  petty  sessions,  26. 
constable  may  show  under  non  cepit  in  replevin  that  he  took 
goods  within  county  in  which  borough  situate,  though  out  of 
borough,  on  a  charge  that  they  were  stolen,  498. 
recorder  of,  no  jurisdiction  to  hear  appeal  under  9  Geo.  4,  c.  61, 

against  refusal  to  grant  alehouse  licence,  242,  n.  (g),  359. 
sessions,  notice  of  appeal  to,  352,  359. 

See  MUNICIPAL  CORPORATION  ACT — BYE  LAWS. 

BOUNDARIES, 

of  divisions  of  county  justices,  38. 

of  parish  ad  medium  jilum  of  highway  or  river,  28,  n.  (q). 

Boundary  Act,  effect  of,  38. 

BOWLS, 

when  playing  at,  not  within  Vagrant  Act,  231. 

BREAD.     See  BAKER. 

BREWERS,  not  to  act  as  justices  under  laws  relating  to  beer,  44. 
BREWING  VESSELS,  conviction  for  concealing,  174. 
BRICKS  of  improper  size,  conviction  for  making,  588. 
BRISTOL  CHANNEL,  offences  committed  in,  28,  n.  (q). 

BUILDING, 

order  by  di?tict  board  of  works  to  demolish,  82,  251. 
See  METROPOLITAN  BUILDING  ACT. 

BUILDING  SOCIETY,  589. 
BURNING  by  servants,  conviction  for,  589. 
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BUTTON-MAKERS'  ACT  (36  Geo.  3,  c.60),  offences  against,  alle- 
gations necessary,  201 , 229. 

BYE- LAWS,  Forms  of  convictions  for  infringing,  589,  611,  669. 

CAPIAS  AD  SATISFACIENDUM,  after  affirmance  of  conviction 
in  Queen's  Bench,  440. 

CARRIER,  unlawfully  having  game  in  possession,  202. 

CASE,  SPECIAL, 

power  to  state,  without  going  to  sessions  previously,  357,  377. 
effect  of,  upon  statutes  taking  away  certiorari,  410,  n.  (o). 
unless  it  be  granted,  sessions  not  bound  to  re-hear  appeal,  365. 
reserving,  by  sessions,  375,  435. 

recognizance  for  prosecution  of  appeal  not  forfeited  by  agreement 
for,  378. 

CASE  STATED  under  20  &  21  Viet.  c.  43  . .  442—448. 
the  statute  20  &  21  Viet.  c.  43,  (app.)  539. 
summary  of  its  provisions,  442. 
party  dissatisfied  with  decision  of  justices  as  erroneous  in  point  of 

law  may  apply  to  them  for  case,  ib. 
they  may  refuse  it  if  application  in  their  opinion  frivolous,  ib. 

unless  made  by  direction  of  attorney-general,  ib. 
superior  court  or  judge  at  chambers  may  order  case  to  be  stated, 

ib.  and  n.  (b). 

operates  as  abandonment  of  appeal,  ib. 

certiorari  may  still  issue,  it  seems,   if  objection  to  jurisdiction, 
415,  448. 

certiorari  not  required  to  remove  conviction,  443. 
what  cases  within  statute, 

dismissal  of  complaint  is,  443. 

so  complaint  against  allowance  of  surveyor's  accounts,  ib. 
not  complaint  of  improper  rating,  443. 
or  refusal  to  enforce  payment  of  rates,  which  justices  com- 
pelled to  enforce  if  good  on  face  and  unappealed  against,  ib. 
conditions  to  be  performed,  444,  and  n.  (/>). 

application  for  case  within  three  days  after  decision  of  jus- 
tices, 443. 
recognizance  to  be  entered  into  within  such  three  days,  ib., 

44 t. 

case  to  be  transmitted  to  court  within  three  days  after  re- 
ceived, ib. 
or  case  struck  out  of  crown  paper,  444. 

semble,  without  costs,  ib.  n.  (s). 
this  provision  cannot  be  waived,  ib. 
not  sufficient  merely  to  transmit  to  London  agent,  ib. 

but  must  be  lodged  in  court,  ib. 
Sunday  counted  in  the  three  days,  445. 
before  transmission  to  and  lodging  of  case  in  court,  notice  in 
writing  of  appeal  and  copy  of  case   to  be  given  to  re- 
spondent, 443. 

where  respondent  cannot  be  found,  445. 


IXDEX.  701 

CASE  STATED  under  20  &  21  Viet.  c.  43— continued. 
conditions  to  be  performed — continued. 

four  clear  days  before  day  for  argument,  copies  of  case  to  be 

delivered  to  judges,  445. 
if   respondent  does  not  deliver  his  copies,    appellant 

should  do  so  for  him,  ib. 
in  such  case,  unless  respondent  pay  for  them,  his 

counsel  not  heard,  ib. 
the  argument,  446. 

in  Common  Pleas  appellant  always  begins,  446. 

in  Queen's  Bench  and  Exchequer,  if  information  has  been 

dismissed,  appellant  begins,  otherwise  respondent,  ib. 
respondent  not  appearing,  appellant  must  still  show  decision 

wrong,  ib. 

finding  of  justices  on  facts  conclusive,  ib. 
court  only  inquire  whether  the  facts  warrant  the  conclusion  in 
law,  447. 

refuse  to  give  opinion  on  mere  question  of  fact,  ib. 
can  give  judgment  only  on  question  raised  by  justices,  ib. 
objections  not  raised  before  justices  not  to  be  taken  in  court 

by  appellant,  ib. 

contra,  it  seems,  as  to  respondent,  ib. 
amendment,  ib. 

by  court,  not  before  argument,  ib. 
by  justices,  445,  n.  (b). 
remitting  case  to  justices,  447. 
costs, 

justices  not  liable  for,  443. 

may  be  awarded  against  the  crown,  447. 

unsuccessful  party  generally  pays  costs,  448. 

although  he  may  not  appear  in  support  of  case,  ib. 
successful  party  should  ask  tor,  ib. 
what  costs  allowed,  ib.  n.  (x). 
when  case  struck  out,  444,  u.  (*). 
when  paper  books  not  delivered,  446. 

justices  not  liable  to  action  for  enforcing  order  after  decision  of 
court,  443. 

CAUSE  OF  ACTION,  to  be  stated  in  notice  of  action,  474. 
"  CAUSE  OF  COMPLAINT,"  54,  5-5,  349. 

CERTAINTY, 

indispensable  in  conviction,  172,  455,  n.  (x). 
degree  of  certainty  required,  172,  196. 
in  return  to  habeas  corpus,  391. 

CERTIFICATE, 

of  conviction  or  dismissal  of  complaint,  89,  ib.,  n.  (b)}  146 — 149, 

155,  156. 
time  for  granting,  53,  n.  (x). 

CERTIORARI, 

removal  of  conviction  by,  402. 
where  grantable,  ib. 
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CERTIORARI— continued. 

the  usual  mode  by  which  summary  proceedings  are  reviewed  by 

superior  court,  390,  401,  403. 
lies  of  common  right,  403. 
cannot  be  taken  away  by  implication,  ib. 
but.  only  by  express  words,  404. 

not  by  general  reference  to  former  acts,  405. 
when  taken  away,  407. 

not  from  prosecutor,  409. 
nor  where  want  of  jurisdiction,  410. 
or  fraud,  ib. 

what  objections  go  to  jurisdiction,  410,  n.  (0). 
showing  want  of  jurisdiction  or  fraud  by  affidavit,  ib.,  431, 

400. 
when  necessary  to  remove  conviction  by,  390,  410. 

not  on  case  stated  under  20  &  21  Viet.  c.  43  .  .  443. 
effect  upon,  of  provisions  in  12  &  13  Viet.  c.  45,  as  to  stating 

special  case,  410,  n.  (o),  378,  n.  (s). 

effect  upon,  of  case  stated  under  20  &  21  Viet.  c.  43 . .  448. 
manner  of  obtaining,  at  the  suit  of  the  crown,  411. 
by  attorney-general,  ex  qfficio,  ib. 
by  private  prosecutor,  412. 
at  the  suit  of  the  defendant,  ib. 
affidavit  for,  ib. 

issues  on  ex  parte  application,  ib. 
rule  sometimes  absolute  in  first  instance,  413. 

must  state  objections,  ib. 
not  to  issue  while  appeal  is  depending,  z'5.,  414. 

contra,  it  seems,  after  case  granted  under  20  &  21  Viet.  c.  43, 

if  objection  to  jurisdiction,  415,  448. 
may  be  refused  where  the  ground  alleged  is  more  properly  the 

subject  of  appeal,  415. 
time  of  issuing,  416. 

must  be  applied  for  in  six  months  after  conviction,  &c.,  ib. 
six  days'  notice  thereof  to  be  given  to  justices,  ib. 
requisites  of  such  notice,  417 — 419. 
service  of,  417. 

issues  only  at  instance  of  party  giving  notice,  419. 
before  sued  out,  recognizance  to  be  entered  into  for  costs,  420. 
two  sureties  to  be  given,  besides  defendant's  recognizance, 

422. 
restrictions  in  certiorari  acts  apply  solely  to  defendants,  and  not  to 

prosecutors,  423. 
direction  of,  423. 

must  be  delivered  before  time  of  return  expires,  424. 
from  delivery,  supersedes  authority  of  justices  below,  ib. 
does  not  stay  execution  if  begun,  425. 
return,  how  enforced,  ib. 
making  the  return,  ib. 
return  must  be  under  seal,  426. 
and  on  parchment,  ib. 

to  be  filed  in  the  crown  office,  ib. 

examinations,  &c.,  need  not  generally  be  returned,  426. 
when  they  should  be  returned,  427. 
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CERTIORARI— continued. 

impertinent  matter  disregarded,  ib. 

if  return  imperfect,  it  will  be  quashed,  ib. 

formal  conviction  may  be  drawn  up  before  return  of,  289. 

variance  between  the  writ  and  return,  ground  for  quashing  it, 
428. 

quashing  return,  quid  improvide  emanvavit,  ib. 

when  procedendo  awarded,  428. 

defendant  in  custody  may  be  admitted  to  bail  pending  discussion 
in  superior  court,  429. 

proceedings  after  return,  430. 

no  plea  allowed  to  the  conviction,  ib. 

affidavits,  how  far  admissible,  431 — 434,  400. 

no  facts  in  the  return  allowed  to  impeach  conviction  or  supply 
defects  therein,  434. 

remedy  for  false  return,  435. 

filing  return,  ib. 

argument,  ib. 

amendment  of  conviction,  &c.,  436. 

quashing  order,  &c.,  in  part,  ib. 

defendant  dying  after  return,  and  before  argument,  ib. 

costs  on  affirmance  of  conviction,  437. 

what  costs  to  be  paid,  ib. 

party  not  liable  for  costs  where  certiorari  quashed,  quia  impro- 
vide, &c.,  438. 

proceedings  on  recognizance,  ib. 

scire  facias  on  recognizance,  ib. 

attachment  for  costs,  439. 

case  where  no  costs  allowed  on  affirmance  of  conviction,  ib. 

execution  after  affirmance  in  Queen's  Bench,  ib. 

process  for  recovering  penalty  must  issue  out  of  that  court,  ib. 

not  necessary  for  enforcing  order  of  sessions,  385. 

or  to  remove  conviction  on  case  granted  by  justices,  443. 

Forms,  (Appendix,)  547 — 551. 

CHAMBERS, 

judge  at,  granting  writ  of  habeas  corpus,  387. 

certiorari,  413,  n.  (a). 
procedendo,  428,  n.  (b). 

CHARGES, 

of  commitment.     See  COMMITMENT. 
of  distress.    See  DISTRESS. 

CHIMNEY  SWEEPER,  conviction  for  allowing  a  child  to  ascend  a 
chimney,  &c.,  121,  590. 

CHURCH  RATE, 

who  may  not  act  as  justice  with  regard  to,  45. 
order  for  payment  of,  within  1 1  &  12  Viet.  c.  43  .  .  62. 
disputing  validity  of,  143,  144,  453,  490. 
action  for  distraining  for,  466. 

CHURCHWARDENS  signing  notice  of  application  for  certiorari, 

4 1 '. '. 
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CINQUE  PORTS, 

18  &  19  Viet.  c.  48,  as  to  separate  jurisdiction  of,  492,  n.  (of),  590. 

CIRCUMSTANTIAL  EVIDENCE,  126,  n.  (c). 

CITY, 

county  justice  residing  in,  22,  23. 

judicial  notice  taken  of  city  being  county  in  itself,  32,  n.  (u). 

CIVIL  PROCEEDINGS, 

as  distinguished  from  "  criminal."     See  CRIMINAL. 

criminal  charges  arising  from,  generally  postponed,  81. 

how  far  they  affect  criminal,  148. 

charging  prisoner  in  custody  on  criminal  process  with  civil  process, 

337. 
conviction,  when  evidence  in,  500. 

CLAIM  of  title  or  authority.     See  TITLE. 

CLAUSES   CONSOLIDATION   ACTS,  powers  of  justices  under. 
See  LANDS  CLAUSES — RAILWAY. 

"  CLEAR  DAYS,"  effect  of  in  reckoning  time,  53,  348. 

CLERK  OF  THE  PEACE, 

lodging  convictions  with,  288. 

directing  costs  to  be  paid  to,  380. 

effect  of  omission  to  direct  costs  to  be  paid  to,  410,  n.  (o),  452. 

offence  by,  199. 

duty  of,  in  regard  to  fines,  310. 

COALS, 

conviction  for  selling,  short  of  weight,  261. 
Form  of  conviction  for  selling  by  measure,  591. 
See  MINE. 

CO-DEFENDANT  discharged  and  giving  evidence,  107,  n.  (/>). 
COLLATERAL  proceedings,  effect  of  conviction  in,  499—502. 
COLLECTOR,  turnpike,  conviction  of.     See  TURNPIKE. 

COLORE  OFFICII,  199,  493,  n.  (g),  497. 

COMBINATION, 

of  journeymen  manufacturers,  193,  211,  213,  214,  253. 
Forms  of  proceedings,  591. 

COMMISSIONER,  conviction  for  unlawfully  acting  as,  under  a  local 
act,  240. 

COMMISSIONERS  formerly  appointed  for  the  execution  of  penal 
laws,  3. 
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COMMITMENT, 

mandamus  or  rule  to  issue,  339.  and  ib.  n.  (A), 
until  return  of  warrant  of  distress,  305,  317. 
for  want  of  distress.  31-3 — 318. 

where  goods  sufficient  to  answer  part,  318. 

or  one  of  two  warrants,  ib. 
without  issuing  warrant  of  distress,  305,  316,  459. 

under  "  The  Small  Penalties  Act,  1865"  . .  544. 
to  be  drawn  up  as  soon  as  possible  after  commitment  ordered,  319, 

289,  n.  (<•). 
by  parol,  459. 

without  hearing  charge,  460. 
of  defendant  after  affirmance  of  appeal,  345—347. 
of  witness  for  refusing  to  give  evidence,  105. 
of  a  lunatic,  323,  n.  (*). 
for  contempt,  329,  332. 
for  a  riot,  324,  n.  (x). 
for  "  a  criminal  matter,"  394. 
Forms  of  warrant,  319,  566 — 577. 
must  be  in  writing,  319,  459. 

under  hand  and  seal  of  justice,  319. 
may  be  by  one  justice,  ib. 
his  authority  should  appear  on  it,  320 — 322. 
also  his  name  and  style,  ib. 
date,  320. 

name  of  defendant,  ib. 

must  specify  cause  and  show  jurisdiction,  322. 
uncertainty  in,  323. 

in  the  alternative,  ib. 
must  allege  conviction,  322. 

need  not  set  out  precise  form,  325. 
variance  in  recital  of,  328. 
recital  presumed  to  be  true,  326,  391. 
when  it  includes  conviction,  165,  322,  n.  (r). 
defects  in,  when  cured  by  good  conviction,  326 — 328,  291. 
drawing  up  good  conviction  to  support  commitment,  292. 
when  defects  not  cured  by  good  conviction,  329,  n.  (o). 
good  conviction  not  presumed  in  support  of,  328. 
objections  to,  in  general,    not  available   unless  conviction 

returned,  329. 

alleging  want  of  distress,  330. 

time  of  imprisonment  and  condition  of  discharge,  ib.,  333. 
must  be  certain,  ib.,  331. 
and  agree  with  conviction,  333. 
not  until  payment  of  indefinite  sum,  331,  332,  284. 
nor  until  discharge  by  due  course  of  law,  331. 
place  of  imprisonment,  318. 
hard  labour,  334. 
blanks  in,  284,  n.  (x). 
in  force  until  return  day,  339. 
charges,  &c.,  of,  337. 
execution  of,  335. 

not  on  Sunday,  ib. 

where  defendant  already  in  custody,  337. 
P.  Z  Z 
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COMMITMENT— continued. 
execution  of — continued. 

production  of  warrant,  336. 
defendant  entitled  to  copy  of,  287,  n.  (a). 
backing  warrant,  336. 
tender  of  penalty,  338. 
liberation  on  condition  not  fulfilled,  339. 
amendment,  335. 

substituting  good  for  bad,  ib.,  289,  n.  (e),  329,  n.  (r). 
drawing  up  good  conviction  after  commitment,  289. 
not  after  return  to  habeas  corpus  filed,  401. 
nor  after  commitment  reciting  conviction  held  bad  at  sessions, 

289,  n.  (e). 
court  will  not  direct  officer  to  substitute  return  for  the  one 

offered  to  be  made,  390. 
quashing,  322,  n.  (r),  402,  n.  (Z). 

if  good  on  face,  but  founded  on  bad  conviction,  certiorari 

must  issue  to  remove  conviction,  390,  401. 
bad  in  part,  333,  293. 

COMMON  INFORMER, 

when  information  not  to  be  laid  by,  69,  70. 
•when  it  may  be  laid  by,  592. 

COMMONS,  conviction  for  turning  out  scabbed  sheep  on.     See  IN- 
CLOSURE. 

COMPANIES  CLAUSES  ACTS,  who  may  not  act  as  justice  under, 
45. 

COMPARISON  of  writing,  368,  n.  (»). 

COMPENSATION, 

to  prosecutor  and  witnesses  in  certain  cases  of  larceny,  283. 
under  Lands  Clauses  Act,  justices  awarding,  49,  62. 

justices  cannot  review  master's  taxation  of  costs  in  cases  of, 
21,  n.  (&). 

need  not  be  in  writing,  74,  n.  (#),  158,  n.  (e). 

removing  order  by  certiorari,  402,  n.  (I). 

COMPETENCY  of  witnesses,  105. 

COMPLAINT.     See  INFORMATION. 
"  cause  or  matter  of,"  55,  362. 

COMPLETION  of  offence  in  one  county,  it  having  been  commenced 
in  another,  26,  n.  (z). 

COMPOUNDING  OFFENCES,  47-49. 
COMPULSORY.    See  DIRECTORY. 
CONCLUSION  of  conviction,  285. 
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CONCLUSIVENESS, 

of  facts  stated  in  conviction,  145,  397,  431,  455,  n.  (x),  397,  499. 

found  by  justices  in  case  stated  by  them,  446. 
of  statement  in  order  of  place  being  highway,  397,  n.  (m). 

conservatory  not  being  erection  within 

Metropolitan  Building  Act,  ib. 
of  dismissal  of  appeal  for  informality,  3G3. 
of  decision  of  sessions,  372,  375,  378. 

CONCURRENCE  of  magistrates  in  judicial  acts,  34,  35,  n.  (d). 
CONCURRENT  jurisdiction  of  borough  and  county  justices,  31. 

CONDITIONS, 

precedent  to  the  exercise  of  summary  jurisdiction,  46. 

of  discharge  must  be  stated  in  warrant  of  commitment,  330,  333. 

CONFESSION, 

conviction  may  be  on,  6,  100. 

supplies  the  want  of  evidence,  103. 

cures  objection  to  mode  of  taking  depositions,  ib. 

general  effect  of,  100,  103. 

admits  only  the  fact,  not  the  law,  101. 

does  not  extend  or  help  complaint,  102. 

not  stated  in  conviction,  103,  169. 

CONSENT, 

to  interested  justice  acting,  43. 
to  taxation  of  costs.     See  COSTS. 

CONSOLIDATION  CLAUSES  ACTS, 
power  of  justices  under,  28. 
who  may  not  act  as  justice  under,  45. 

CONSPIRACY  to  commit  acts,  which  are  the  subject  of  summary 
conviction,  209,  n.  (y). 

CONSTABLE, 

parish,  487,  n.  (a). 

county  and  district,  488. 

metropolitan  police,  487,  n.  (a). 

chief,  ib. 

if  named  in  warrant,  may  execute  warrant  within  jurisdiction  of 

justice  issuing  or  backing  it,  302,  335,  495,  496. 
apprehending  defendant  to  answer  information,  94. 
executing  warrant  of  distress,  301. 

selling  distress,  308. 

must  be  for  ready  money,  ib. 
executing  warrant  of  commitment,  335,  339. 
returning  warrant,  302,  308. 

refusing  to  do  so,  309. 
protected  by  warrant,  302,  488,  495. 

though  granted  without  jurisdiction,  489,  n.  (K). 

what  acts  protected,  491. 
when  not  protected,  495. 
demand  of  warrant,  488. 

z  z  2 
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CONSTABLE— continued. 
furnishing  copy  of,  490. 
stat.  24  Geo.  4,  confined  to  torts,  490. 

not  to  action  for  money  had  and  received,  ib. 

nor  to  replevin,  ib. 
action  against,  for  acts  done  in  execution  of  convictions,  487. 

in  what  county  venue  to  be  laid,  ib.,  497. 

may  plead  general  issue,  487. 

limitation  as  to  time,  ib. 

when  entitled  to  notice  of  action,  488. 

evidence,  498,  490. 

statement  by,  when  not  evidence  in  action  against  justice 

and  constable,  479. 

protection  under  Small  Tenements  Recovery  Act,  487,  n.  (a),  464. 
apprehending  offender  without  warrant,  90. 
Form  of  conviction  against,  for  refusing  to  act,  526. 

CONSTRUCTION, 

of  convictions,  159,  n.  (h),  164,  178—183. 
of  penal  statutes.     See  STATUTE. 

CONTEMPT,  commitment  for,  329,  332,  ib.,  n.  (&). 

CONTINGENT  punishment,  272. 

CONTINUANCE  of  offence,  when  a  new  one,  145,  n.  (/>). 

CONTINUING  cause  of  action,  55,  n.  (h),  466. 

CONTRADICTING  witness,  367,  n.  («). 

CONTRA    FORMAM  STATUTI,  allegation  of,  172,  242. 

CONTRA  PACEM  unnecessary,  176. 

CONVICTION, 

observations  on  the  policy  of  allowing  compendious  forms,  14, 15. 

proceedings  preliminary  to,  58 — 155. 

definition  of,  157. 

is  matter  of  record,  ib.,  158. 

distinction  between,  and  orders,  159  —  164. 

between,  and  warrants  under  Master  and  Servants'   Act, 

165,  62. 

general  form  and  qualities  of,  165 — 177. 

justices  should  be  together  when  making  conviction  jointly,  34, 
35,  n.  (d). 

so  on  view,  ib. 
limited  by  information,  65. 

must  be  certified  under  hand  and  seal  of  justices,  157. 
ought  to  be  in  words  and  figures  at  length,  171. 
may  be  in  the  past  tense,  ib. 
judgment  to  be  recorded  in  present  tense,  172. 
certainty  of,  ib. 

bad,  if  disjunctive  or  alternative,  173. 
pursuing  words  of  statute,  ib. 
technical  words  in,  unnecessary,  175. 
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CONVICTION— continued. 
statutory  forms  of,  165. 
as  to  provisions  in  statute  declaring  it  not  bad  for  want  of  form, 

167. 

what  may  be  rejected  as  surplusage,  168. 
impossible  date,  169. 

being  an  entire  judgment,  must  be  good  throughout,  177,  160,  436. 
construction  of,  178. 

nothing  intended  in  favour  of,  or  against,  182. 
jurisdiction  must  appear,  181. 

general  form  of,  under  1 1  &  12  Viet.  c.  43 . .  59,  166,  184. 
the  several  parts  of,  185 — 218. 
venue,  185. 
offender's  name,  186. 
name  of  person  aggrieved,  187. 
name,  &c.  of  justice,  ib. 
time  of  offence,  189. 
place  of  offence,  192. 
description  of  offence,  196. 

pursuing  words  of  statute,  202  —  224,  173. 

when    even    greater  particularity    required,    209, 

212-2-24.  ~ 

charging  matter  of  law,  210. 
stating  complaint  to  be  by  owner  of  property,  224. 
specifying  particular  sums,  &c.,  225. 
negativing  exemptions,  218 — 248. 

in  preceding  or  subsequent  clause  of  statute,  232. 
in  preceding  statute,  233. 
in  subsequent  statute,  245. 
general  negative  not  sufficient,  when,  234. 
want  of,  not  helped  by  evidence,  236. 
what  exemptions  need  not  be  negatived,  242. 
direct  statement  of  offeuce  necessary,  249. 
adjudication  of  punishment,  ib. 
several  penalties,  259 — 267. 
award  and  distribution  of  penalty,  267 — 282. 
restitution  of  property,  283. 
costs,  283. 
conclusion,  285. 
attestation,  ib. 
date,  286. 

information,  &c.,  not  stated  in,  63. 
to  be  recorded  in  formal  shape,  126,  250. 
practice  as  to  drawing  up,  288. 
amendment  of,  292,  293. 
filing  at  sessions,  293. 
copy  of,  defendant's  right  to,  287. 
copy  delivered  not  binding  on  justice,  289. 
drawing  up  formal,  288  —  293. 

may  be  at  any  time  before  return  to  certiorari,  289. 

although  after  commitment,  ib. 

or  distress,  ib. 

or  action  against  magistrate,  ib. 

or  semble,  after  conviction  returned  to  sessions.  289. 
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CONVICTION-  continued. 

drawing  up  formal — continued. 

not  after  commitment  reciting  conviction  held  bad  at  sessions, 
289,  n.  (e). 

nor  after  return  filed  to  habeas  corpus,  401. 
must  be  conformable  to  facts,  291. 

joint,  not  ordered  to  be  drawn  up  on  joint  information,  292,  n.  (<). 
defective,  who  liable,  when  warrant  granted  upon,  462. 
confirmed  on  appeal,  no  action  for  defect  in,  463,  385. 

so  if  case  stated  under  20  &  21  Viet.  c.  43  .  .  463,  n.  (a-), 
how  stated  in  commitment,  322,  355. 
appeal  against,  340. 
removal  by  habeas  corpus,  387. 

by  certiorari,  402. 
case  stated  upon,  442. 

costs,  upon  affirmance  of,  in  queen's  bench,  437. 
execution  after  affirmance  of,  in  queen's  bench,  439. 
execution  upon,  by  distress,  297. 

by  commitment,  315. 

action  against  justices  for  acts  in  pursuance  of,  450. 
how  far  subsisting,  protects  justices,  455,  and  ib.  n.  (x). 
how  far  conclusive,  as  to  jurisdiction  of  justices,  431. 
effect  of,  in  collateral  proceedings,  499,  500. 
abandonment  of,  381,  n.  (n). 
when  an  estoppel,  502. 
defence  of  former,  145. 
proof  of,  502,  368,  n.  (n),  370. 
Forms  (Appendix). 

schedule  to  11  &  12  Viet.  c.  43  . .  551. 
general,  579—690. 

COPY, 

of  conviction,  defendant's  right  to,  287,  147,  439. 

not  binding  on  justice,  289. 
of  warrant  of  commitment,  prisoners  entitled  to,  287,  n.  (a). 

distress,  490. 
moving  for  habeas  corpus  on  verified  copy  of  conviction,  388. 

certiorari  on,  402,  n.  (/). 
of  conviction  not  to  be  returned  to  certiorari,  427. 

where  evidence  by  statute,  502. 
of  summons,  sufficient  to  serve,  87. 
of  case  granted  by  justices,  sending  to  respondent,  443,  445. 

COPYRIGHT  OF  DESIGNS  ACT,  conviction  under,  458,  593. 
CORONER  cannot  act  as  justice  within  his  county,  45. 
CORPORATE  TOWN,  exclusive  jurisdiction  in,  30. 

CORPORATION, 

order  against,  is  within  11  &  12  Viet.  c.  43  . .  62,  n.  (s). 
notice  of  appeal  signed  on  behalf  of,  348,  u.  (y). 
bye-laws  of.    See  BYE-LAWS. 
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CORPORAL  PUNISHMENT, 

must  be  certain.  255,  269. 

where  inflicted  on  failure  of  distress,  284,  318. 

CORRECTION,  in  statute,  means  whipping,  256,  270,  271. 
See  HOUSE  OF  CORRECTION. 

CORROBORATIVE    EVIDENCE,   when    required.      See  BAS- 
TARDY. 

COSTS, 

award  of,  on  conviction,  283. 

dismissal  of  complaint,  155,  156. 
power  of  justices  to  award,  ib.,  283. 
to  be  specified  in  conviction,  284. 
award  of.  at  discretion  of  third  person,  bad,  tA.,  382. 
levying  by  distress,  306. 
commitment  for,  328,  334. 

when  to  be  excluded  in  calculating  amount  for  appeal,  342,  n.  (g), 
upon  hearing  and  determining  appeal,  381. 
respiting  appeal,  356. 
frivolous  appeals,  ib. 

amount  to  be  specified  in  order  of  sessions,  382. 
on  affirmance  of  conviction  in  queen's  bench,  437. 
on  special  case,  378. 
on  case  stated  under  20  &  21  Viet  c.  43  .  .443,  444,  n.  (*),  446, 

447. 
liability  of  bail  to,  in  court  above,  where  principal  dies  before 

judgment,  437. 

taxation  of,  in  queen's  bench  upon  and  subsequent  to  certiorari,  ib. 
party  not  liable  to,  where  certiorari  is  superseded  quia  inripravide 

emanavit.  438. 

attachment  for,  on  certiorari,  439. 
in  actions  against  justices,  480. 
on  criminal  information  against  justices,  42,  485. 
of  opposing  application  for  habeas  corpus,  389. 
to  be  paid  to  party  instead  of  to  clerk  of  peace,  a  defect  in  form 

merely,  452. 

so  where  blank  left  for  costs,  ib. 
taxation  of,  a  judicial  act,  20,  n.  (A). 

COTTON,  trader  in,  where  cannot  act  as  justice,  44. 

COUNSEL, 

as  to  right  to  act  before  magistrates,  68,  98. 
application  for  habeas  corpus  should  in  general  be  made  by,  388, 
n.  (c). 

COUNTERMAND  of  notice  of  appeal,  356,  381. 
See  ABANDONMENT. 

COUNTY, 

jurisdiction  of  justice  confined  to  county  in  and  for  which  he  acts, 
17—22. 
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COUNTY— continued. 

where  offender  found,  28. 

.justices  residing  in  city  which  is  county  in  itself,  22. 
justice  for  adjoining  counties,  23. 
detached  parts  of,  27. 

mention  of,  in  margin  of  conviction,  not  sufficient,  185. 
queen's  bench  will  take  judicial  notice  of  divisions  of  kingdom 
into  counties,  193. 

so  of  a  city  being  a  county  of  itself,  32,  n.  (M). 
and  of  petty  sessional  divisions  of,  373. 

but  not  of  the  distance  of  places  from  each  other  in 

counties,  193. 

in  what,  action  to  be  laid  against  justices  and  constables,  465, 
487. 

COUNTY  BRIDGE,  presentment  necessary  before  order  for  widen- 
iug  of,  46. 

COUNTY  COURT, 

justice  not  to  be  sued  in,  if  he  object  thereto,  464. 

in  what  county  court,  if  sued  therein,  465. 
recovery  of  penalties  imposed  by  County  Court  Act,  29. 
conviction  for  assaulting  an  officer  of,  593. 

COUNTY  GAOL,  commitment  to,  319. 

COURT  in  which  action  to  be  brought,  to  be  stated  in  notice  of 
action,  474. 

COVERTURE.    See  FEME  COVERT. 

"  CREDIBLE  WITNESS,"  when  means  competent,  106. 

CREDIT  of  witness,  justices  sole  judges  of,  106,  n.  (e),  126,  132. 

CRIMINAL  INFORMATION,  482. 
See  INFORMATION. 

"  CRIMINAL  PROCEEDING," 

meaning  of,  107—113,  150—153,  394—400. 

intent,  when  necessary,  149 — 151. 

how  affected  by  pendency  of  civil  proceedings,  81,  148. 

agreement  between  the  parties,  153. 
compounding,  47 — 49. 

CROSS-EXAMINATION.    See  WITNESS. 
CROSS-NOTICES  OF  APPEAL,  355. 

CROWN, 

when  liable  for  costs,  383,  447,  448,  n.  (<). 
remitting,  penalty  on  summary  conviction,  by  pardon,  441. 
See  ATTORNEY-GENERAL. 

CROWN-OFFICE, 

when  habeas  corpus  issues  from,  110. 
subpffina  necessary  from,  105. 

CRUELTY.    See  ANIMALS. 


INDEX.  713 

CUMULATIVE  remedy,  151—153. 
penalties,  221. 

CUSTODY,  charging  defendant  already  in,  337. 

CUSTOMS, 

jurisdiction  of  justices,  29,  30. 

11  &  12  Viet.  c.  43,  does  not  extend  to  proceedings  under  statutes 

relating  to,  60,  596,  n.  (a). 
offence  against,  by  married  woman,  71,  n.  (n). 
resisting  custom-house  officers,  263. 
offences  on  the  high  seas,  29. 

concurrent  jurisdiction  of  county  and  local  justices,  ib. 
pecuniary  penalties,  proceedings  for,  108,  110. 
forfeiture  of  goods,  ib. 
issuing  summons,  ib. 
service  of  summons,  86. 
proceeding  after  appearance,  ib. 
party  charged  not  competent  witness,  109. 
provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  stating 

special  case  and  referring  to  arbitration  inapplicable  to,  348. 
summary  of  statutory  provisions,  594. 

See  SMUGGLING. 

DAMAGES, 

sustained  by  private  individual,  when  may  be  subject  of  compro- 
mise, 48. 

where  to  be  assessed  by  justices,  49,  125,  227,  282. 
by  way  of  compensation,  certain  allegation   and  proof  of  the 

amount  requisite,  125,  268. 
in  actions  against  justices,  480. 

DATE, 

impossible  or  incongruous,  where  may  be  rejected,  169. 

of  offence,  189. 

of  conviction,  statement  of,  on  record,  286. 

of  warrant,  320. 

DAY,  fraction  of,  when  not  considered,  349,  n.  (b). 

DEAD  BODIES,  conviction  for  not  giving  notice  to  churchwardens 
of  finding,  596. 

DEATH, 

of  magistrate,  44. 

of  party  will  not  prevent  hearing  of  appeal,  356. 

to  whom  certinrari  directed,  423. 
confirmation  of  conviction  after,  436,  437. 

proceedings   for   levying   penalty  atter  death  of  person  entitled 
thereto,  441. 

DECLINING  JURISDICTION,  78-80. 
DEDIMUS  POTESTATEM,  writ  of,  26. 
DEER-KILLING,  pursuing  statute  on  conviction  for,  202,  218. 
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DEER-STEALING,  597. 

conviction  for,  119,  128,  326. 
evidence  on,  119. 
claim  of  title,  138. 
several  penalties  for,  263. 

though  the  act  be  joint,  ib. 
certainty  of  judgment  for,  252,  267. 
distribution  of  penalty,  274. 

DEFAULT  OF  APPEARANCE.    See  APPEARANCE. 

DEFENCE, 

by  the  party  accused,  136. 

by  counsel  or  attorney,  93,  98. 

when  defendant  requires  time,  98. 

justice  bound  to  hear  evidence  in,  137. 

matter  of,  136—153. 

claim  of  right  or  authority,  137 — 145. 

disputing  validity  of  church-rate,  143. 

former  conviction  for  the  same  offence,  145. 

former  acquittal,  ib. 

mens  rea,  149. 

cumulative  remedy,  151. 

agreement  between  parties,  153. 

DEFENDANT.     See  DEFENCE. 

DELEGATION  of  authority,  57,  382. 
See  COSTS. 

DEMAND, 

when  unnecessary  previous  to  distress,  298. 
of  warrant,  489. 

DEPOSIT  instead  of  recognizance,  357. 

DEPOSITIONS, 

bringing  up  by  certiorari,  426,  427. 

must  be  taken  in  presence  of  justice,  75,  91,  ib.  n.  (/),  459. 

DEPUTY, 

justice,  cannot  be  in  general  appointed,  57. 

deputy  recorder,  ib. 

stipendiary  magistrate,  ib.  u.  (p). 

constable,  302,  n.  (h). 
ministerial  officer  may  appoint,  57. 

judicial  officer  may  not,  ib. 
interested,  ib.  n.  (p). 
when  not  entitled  to  notice  of  action,  472. 

DESERTED    PREMISES,  power  to  send  constable  to  view, 

n.  (c). 
See  LANDLORD  AND  TENANT. 

DETACHED  parts  of  counties,  justices  acting  for,  27. 
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DETAINER, 

without  information,  460. 

wrongful,  does  not  vitiate  conviction,  77. 

upon  an  illegal  arrest,  336. 

upon  second  warrant,  337. 

until  return  to  distress  warrant,  296,  305,  459. 

conviction  for  forcible,  136,  200,  253. 

DETENTION  of  goods,  jurisdiction  of  justices  in  respect  of,  49. 
"  DETERMINED,"  when  appeal  is,  381,  382,  n.  (o). 

DIRECTION, 

of  warrant,  301. 
of  certiorari,  423. 

"  DIRECTLY,"  53,  n.  (*). 
DIRECTORY  words  in  a  statute,  35,  n.  (ft). 

DISCHARGE, 

of  defendant  on  recognizance,  95,  100. 

on  making  satisfaction  to  prosecutor,  155. 
of  co-defendant,  107,  n.  (p). 
condition  of  defendant's,  must  be  specified  in  commitment.  330— 

333. 

defendant  entitled  to,  on  payment  of  penalty,  338. 
on  ground  of  defect  in  conviction,  &c.     See  HABEAS  CORPUS. 

DISCRETIONARY  POWER, 
limits  of,  21,  n.  (A). 
no  action  for  exercise  of,  462. 
punishment,  must  be  fixed,  253,  275. 
what  judicial  "  discretion  "  is,  80,  n.  (e). 

DISJUNCTIVE  CONVICTION,  173,  199. 

DISMISSAL, 

of  information,  155,  250. 

of  appeal  for  informality,  conclusive,  363,  369. 

DISORDERLY, 

house,  597,  608. 
person.     See  VAGRANT. 

DISPENSATION, 

of  service  of  summons,  83,  82,  n.  (n). 
notice  by  justices  of  right  of  appeal,  355. 

DISQUALIFICATION, 

of  justices.     See  3  USTICES. 
of  witness.    See  WITNESS. 

DISSENTERS,  commitment  for  disturbing  congregation  of,  597. 
DISTANCE,  mode  of  measuring,  23,  n.  (o),  24,  n.  (q). 
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DISTILLER.     See  STILL. 

DISTRESS,  297—309. 

power  fo  issue,  derived  from  statute,  297. 

•when  warrant  for,  should  not  issue  without  a  previous  summons 
or  demand,  298. 

without  serving  copy  of  minute  of  order,  ib. 
mandamus  or  rule  to  issue,  ib.,  285. 
levying  costs  by,  243,  255,  263. 

penalty  by,  254. 

rate  by,  255,  n.  (j). 

contributions  under  order  of  Poor-Law  Commissioners,  402. 

costs  not  adjudged  by  conviction,  ib, 
justices  bound  to  issue,  when,  21,  n.  (k),  285,  298. 
suspended  by  appeal,  299. 
oath,  &c.,  for  levy,  ib. 
warrant  of,  300. 
Forms  of,  ib.,  564—576. 
must  show  jurisdiction,  300. 
by  whom  issued,  301. 
to  whom  directed,  ib. 
blanks  in,  284,  n.  (x). 
by  whom  executed,  ib. 
in  what  manner,  303. 
showing  warrant,  ib. 
breaking  open  outer  doors,  ib. 
goods  of  feme  covert,  ib. 
impounding  goods  on  premises,  ib. 

in  default  of,  in  one  jurisdiction,  may  be  levied  in  another,  304. 
offender  may  be  committed  until  security  given  for  appearance  at 

the  return  of  warrant,  305. 
commitment  in  default  of  sufficient,  ib. 
commitment  without  issuing,  305,  543. 
tender  or  payment  of  penalty  and  expenses,  306. 
replevin  lies  for,  ib. 
sale  of,  308. 

return  to  warrant  of,  308. 
constable  refusing  to  return  warrant  of,  309. 
•where  want  of,  must  be  alleged  in  warrant  of  commitment,  330. 
drawing  up  good  conviction  after,  289. 
sale  under  void  warrant  of,  302,  n.  (I). 
See  COMMITMENT — LANDLORD  AND  TENANT. 

DISTRIBUTION  OF  PENALTY, 

how  awarded,  267. 

where  necessary  to  be  awarded,  ib. 

DIVISION, 

justices  of  a,  33,  36,  37,  38. 

when  not  necessary  to  state  justices  acting  for,  188,  37. 

when  necessary  to  allege  meeting  held  m  and  for,  ib.,  189,  37, 

1111.  (n),  (p). 
justice  of  adjoining,  23. 

DOG,  Forms  of  conviction  for  stealing,  598,  599. 
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DOORS,  breaking  outer,  303. 
DRAWING  up  conviction,  288. 
DRUNKENNESS,  Form  of  conviction  for,  599. 
"  DULY,"  effect  of  using  this  word,  172,  n.  (z). 
DUPLICITY.      See  CERTAINTY  and  INFORMATION. 
DWELLING-HOUSE.     See  RESIDENCE. 
DYER,  where  cannot  act  as  justice,  44. 
EJUSDEM  GENERIS,  377,  n.  (q). 
ELY,  justices  of  isle  of,  33. 
ENFORCING  order  of  sessions,  384,  385,  411. 
ENTERING  and  resisting  appeal,  355,  n.  (q). 

ENTIRETY, 

of  conviction,  177,  160,  436. 
judgment,  ib. 
warrant,  333,  293. 

ENTRY,  conviction  for  forcible.     See  FORCIBLE  ENTRY. 

ERROR, 

no  writ  of,  lies  on  summary  convictions,  402. 

ESCAPE  of  offender,  336. 
ESSEX,  warrants  issued  or  executed  in,  25. 
ESTOPPEL,  when  conviction  is  an,  145,  502. 
ESTREAT.    See  RECOGNIZANCE. 

EVIDENCE, 

defendant  requiring  time  to  produce,  98. 

variance  between,  and  written  proceedings,  76,  88,  95,  118,  120. 

not  stated  in  the  conviction,  135,  136. 

to  be  given  on  oath,  114. 

to  be  given  in  the  defendant's  presence,  113. 

and  in  presence  of  justice,  117. 
to  be  taken  down  in  writing,  ib. 
witness  when  to  be  re-sworn,  114 
not  necessary  where  defendant  confesses,  ib. 
of  what  facts  proof  must  be  given,  118. 

offence  within  jurisdiction,  ib. 

place  of  offence,  ib. 

time  of  offence,  1 19. 

must  be  prior  to  information,  ib. 

proof  of  allegation  that  fact  was  done  between  such  and 

such  a  time,  ib. 
objection  thereto,  120. 
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EVIVENCE-continued. 

of  what  facts  proof  must  be  given, 
variance  as  to  time,  120. 
facts  constituting  the  offence,  ib. 
to  negative  exceptions,  how  far  necessary,  121. 

onus probandi  lies  on  defendant,  124. 
of  specific  quantity,  &c.,  ib. 
must  be  of  offence  in  the  information,  125. 
corroborative,  ib. 
in  reply,  124. 

justices  judges  of  admissibility  and  effect  of,  126 — 135. 
proper  to  be  left  to  a  jury,  sufficient  for  justices  to  act  on,  126. 
justices  in  the  place  of  a  jury  in  this  respect,  ib. 
justices'  conclusion  from,  decisive,  if  there  be  some  evidence  for 

their  consideration,  ib. 
•where  superior  Court  will  judge  of,  129. 
guilty  knowledge,  when  inferred  from  act  of  servant,  ib. 
the  bare  finding  of  smuggled  spirits  in  a  defendant's  house,  during 

his  absence  from  home,  not  sufficient  to  convict,  131. 
particular  description  of  offender,  proof  of,  132. 
what  intendment  admitted,  133. 
fresh,  may  be  heard  on  appeal,  369,  372. 
parol,  of  notice  of  appeal,  admissible  in  some  cases,  351. 
of  conviction  or  order,  370,  502. 
of  notice  of  appeal,  371. 

of  conviction  in  a  collateral  civil  proceeding,  500,  501. 
when  an  estoppel  in  a  criminal  proceeding,  502. 
of  declarations  by  constable  before  joint  act  of  him  and  justice 

proved,  479. 

of  fact  of  imprisonment,  ib. 
of  warrant,  478. 
recital  in  warrant,  479. 
of  plaintiff's  guilt,  and  that  he  underwent  only  legal  punishment, 

480. 
of  facts  essential  to  jurisdiction,  showing  by  affidavit  that  there 

was  not,  434,  67,  n.  (/). 
in  action  against  justices,  478  et  seg. 
of  subsisting  conviction,  good  on  its  face,  455,  n.  (x). 

must  agree  with  commitment,  479,  455, 

n.  (x). 

copy  of  conviction,  502,  288,  n.  (d). 
certificate  of  dismissal  of  charge,  155,  156,  288,  n.  (d). 
ambiguous  finding  in  order,  &c.,  not  conclusive,  455,  n.  (x). 
jurisdiction  how  far  controvertible  by,  431. 
when  necessary  to  show  conviction  has  been  quashed,  450. 

when  to  show  malice,  451. 
of  notice  of  action,  &c.,  467— 4C9. 
of  time  of  commencement  of  action,  479. 
that  no  summons  issued,  although  recited,  88,  n.  (t). 
See  WITNESS. 

EXAMINATION, 

of  witnesses,  must  be  taken  formally  in  writing,  117. 
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EXAMINATION— continued. 
must  be  on  oath,  114. 
in  presence  of  defendant,  113. 

of  magistrate,  117. 
returning  to  certiarari,  426,  427. 

See  WITNESS. 

EXCEPTIONS.     See  EXEMPTIONS. 

EXCESS  OF  PUNISHMENT,  how  far  justice  liable  for,  457,  458. 

EXCISE,  599. 

jurisdiction  of  justices  in  matters  of,  29. 

11  &  12  Viet.  c.  43,  does  not  extend  to,  60. 

provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  stating 

special  case,  and  referring  to  arbitration,  inapplicable  to,  348. 
statutes  relating  to,  61,  n.  (m),  599. 
service  of  summons,  86. 
power  to  compromise  offences,  49. 
witnesses, 

who  to  be  deemed  competent,  109,  370. 
power  to  summon,  84,  n.  (z). 

conviction  for  having  concealed  distilling  vessels,  133. 
for  adulterating  hops,  147. 
of  distiller,  131,  195,  266. 
for  wetting  malt,  133. 
appeal  under  Excise  Acts,  341,  342. 
cross  notices  of  appeal,  355. 
officer  signing  notice  of  appeal,  ib.  n.  (p). 
fresh  evidence,  370. 

EXCUSE,  negativing  matter  of,  220. 
EXCLUSIVE  LIBERTIES,  22,  30,  33. 
EXECUTION.     See  COMMITMENT- DISTRESS. 

EXECUTOR  AND  ADMINISTRATOR,  cert iorari may  be  directed 
to,  when,  423. 

EXEMPTIONS, 

negative  proof  of,  120,  121,  239. 

proof  of,  by  defendant,  76,  120,  124,  137. 

what  necessary  to  be  negatived,  239,  76,  226—248. 

in  convictions  under  Game  Acts,  121. 

under  Master  and  Servants'  Act,  1-23. 

for  selling,  &c.,  without  licence,  123,  124. 

selling  refreshments  within  prohibited  hours,  124,  n.  (q). 

in  preceding  clause,  232. 

in  preceding  statute,  233. 

in  subsequent  statute,  ib.,  245. 

general  negative,  202  et  seq. 
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EX  PARTE  PROCEEDINGS, 

application  for  order  ex  parte,  84. 

in  default  of  appearance  after  summons,  96. 

EXPENSES, 

of  conveying  defendant  to  prison,  337. 
of  warrant,  332. 

FACT, 

questions  of,  79,  377. 

mixed  law  and,  ib. 

"  FACT  COMMITTED,"  effect  of  reckoning  time  from,  466. 

FACTORY  CHILDREN, 

11  &,  12  Viet.  c.  43,  does  not  extend  to  proceedings  under  statutes 

relating  to  the  labour  of,  60. 
statutes  relating  to,  61,  n.  (m),  600. 

FAIR.    See  MARKET. 

FALSEHOOD  of  charge,  jurisdiction  of  justice  not  affected  by,  65. 

FALSE  PRETENCE,  213,  n.  (q). 

FALSE  IMPRISONMENT,  time  how  reckoned  for  action  for,  55, 
and  ib.,  n.  (h). 

FALSE  RETURN.    See  RETURN. 

"  FELONIOUSLY," 

when  not  necessary  to  allege  act  to  have  been  done,  176,  n.  (s). 
assault  committed,  67,  132. 

FEME  COVERT, 

order  for  protection  of  property  of  deserted,  46,  n.  (s),  617. 
information  for  deserting,  when  laid,  56. 
may  be  convicted  on  a  penal  statute,  71. 
husband  need  not  be  joined,  ib.,  304,  n.  (t). 
goods  of  a  husband  not  liable  to  be  distrained  for  penalties  in- 
curred by  her,  303. 

exception,  304. 

may  move  for  habeas  corpus  on  behalf  of  husband,  388. 
when  witness  for  or  against  husband,  108. 

FERRY,  688,  n.  (b). 

FIERI  FACIAS,  after  affirmance  of  conviction  in  queen's  bench,  440. 

FILING, 

conviction  by  justices  of  sessions,  293. 
return  to  certiorari,  426. 

"FINAL  AND  CONCLUSIVE," 

effect  of  these  words  on  right  of  appeal,  342. 

on  right  to  certiorari,  403 — 405. 

FINALITY  of  magistrates'  decision.     See  CONCLUSIVENKSS. 
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TINES, 

levying:,  309—315. 
disposition  of,  ib. 

commitment  for  non-payment  of,  330. 
See  PENALTY. 

FIREWORKS,  conviction  for  selling  without  licence,  600. 

"FIRST  DAY  OF  THE  SESSIONS,"  when  notice  of  appeal  to  be 
given  a  certain  time  before,  349. 

FISHERY, 

conviction  for  fishing  in  private,  69,  140, 151,  194,  199,  221,226. 

must  show  absence  of  owner's  consent,  221 — 2-24. 

and  that  he  is  complainant,  -2\H. 

confession  does  not  extend  charge,  if  imperfectly  stated,  102. 

locality  of,  194. 

claiming  title,  139. 

salmon, 

statutes  relating  to,  602,  n.  (I). 

exporting,  120. 

offence  committed  in  river  in  two  counties,  28. 

being  in  possession  of  the  youn^  of,  101. 

Forms  of  proceedings,  600 — 603. 

"  FOR  "  the  county,  &c.,  when  these  words  necessary,  187. 

FORCIBLE  ENTRY  AND  DETAINER, 
conviction  for,  243. 
must  fix  fine,  331. 
commitment  for,  ib. 

11  &  12  Viet.  c.  43,  does  not  extend  to,  61. 
See  DETAINER. 

FORFEITURE, 

time  how  reckoned  when  forfeiture  incurred,  55. 
judgment  of,  necessary  in  record  of  conviction,  251. 
mode  of  recovering,  under  customs'  laws.     See  CUSTOMS. 
forfeitures  whether  equivalent  to  penalties,  342,  n.  (g). 
See  FINE — PENALTY. 

FORM, 

statutory,  59,  165—172. 

where  not  sufficient  to  follow,  169—171. 

technical  words  not  necessary  in  conviction,  175,  176. 

provision  for  want  of,  168. 

appellant  relying  upon  objections  of,  concluded,  363,  369. 

objections  to  matters  of,  to  be  stated  at  once  on  trial  of  appeal,  371. 

FORMS  of  convictions,  &c.,  alphabetically  arranged,  (App.)579 — 690. 

FORMER  CONVICTION  OR  ACQUITTAL, 

where  defence,  145 — 149,  1-3-3. 
evidence  of,  ib. 

P.  3  A 
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"  FORTHWITH,"  effect  of,  in  reckoning  time,  53,  147,  n.  (M),  349. 
"  FOUND  committing  an  offence,"  90,  n.  (e),  473,  n.  (t). 
FRACTION  of  a  day,  when  not  considered,  349,  n.  (b). 

FRAUD, 

habeas  corpus  obtained  by,  389. 
conviction  obtained  by,  410. 

FRAUDULENT  removal  of  goods.     See  LANDLORD  AND  TENANT. 
"  FRAUDULENTLY,"  allegation  that  act  was  done,  172. 

FRESH  grounds  of  appeal,  delivery  after  adjournment,  366,  n.  (7i), 

373. 
evidence  on  hearing  of  appeal,  369. 

FRIENDLY  SOCIETY, 

order  of  justices  on  officer  of,  175. 
statutes,  603. 

FRIVOLOUS  APPEALS,  356,  382. 
"FROM,"  effect  of  reckoning  time,  52. 

"FROM  COMMITTING  THE  OFFENCE,"  time,  how  reckoned, 
52. 

GAME,  603. 

information  for  trespass  in  search  of,  140,  144,  150,  218. 

need  not  be  by  party  interested  in  the  land  or  game,  70. 

to  be  verified  upon  oath,  75,  n.  (f). 

guilty  knowledge  not  necessary,  150. 
conviction  under  former  laws,  121 — 123,  202,  257. 
keeping  and  using  gun  to  kill,  126,  203,  209,  210,  237. 
keeping  and  using  dogs,  135,  203,  210,  234,  235,  262. 
what  exemptions  to  be  negatived,  233 — 237,  245. 

to  be  proved  by  defendant,  133,  n.  (  p). 
claiming  title,  139—143. 
boundaries  of  manor  not  tried  in  penal  action,  141. 

nor  question  of  title,  138,  n.  (i). 
conviction  not  to  set  out  evidence,  136,  n.  (y). 
form  of  conviction,  according  to    11    &  Id  Viet.  c.  43  ..  166, 

274,  603,  n.  (c). 

several  penalties  included  in  one  conviction,  258. 
offences  on  different  days,  ib. 

several  on  same  day,  259. 
single  penalty  for  several  acts,  ib. 
killing  several  hares  in  same  day,  incurs  only  one  forfeiture,  ib. 

where  joint  penalty,  262. 

where  several  penalties,  ib. 
application  of  penalty  in  convictions,  274,  275. 
Forms  of  proceedings,  603. 

GAMEKEEPER  to  lord  of  manor,  proof  of  being,  142. 
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GAMING, 

conviction  for,  must  set  out  the  particular  sort  of  game,  211. 
Forms  of  convictions,  608. 
See  LOTTERT. 

GAOL.  COUNTY,  commitment  to,  by  justices  of  local  jurisdiction, 
319. 

GAOLER,  bound  to  discharge  offender  upon  payment  of  penalty  and 
costs,  306,  338. 

GENERAL  ISSUE, 

plea  of,  by  justices,  477. 

by  constables,  487. 

"  GENERAL  QUARTER  SESSIONS  "  mean  the  quarter  sessions, 
358. 

GENERAL  TERMS,  "unlawfully,"  &c.,  176,  n.  (*). 
GENERAL  WARRANTS,  491. 

GOODS, 

improperly  detained,  49,  499. 
See  DISTRESS. 

GREYHOUND, 

several  persons  using,  one  offence,  262. 
See  GAME. 

GROUNDS  OF  APPEAL,  352,  373. 

GUARDIANS,  unnecessary  to  have  consent  of  Board  of,  when, 
71,  n.  (i). 

GUERNSEY,  11  &  12  Viet.  c.  43,  does  not  extend  to,  except  as  to 
backing  warrants,  60,  24. 

GUN.    See  GAME. 

GUNPOWDER, 

conviction  for  having  more,  in  possession  than  allowed  by  law, 

230,  -278. 
Form  of  conviction  for  improperly  carrying  by  land,  609. 

HABEAS  CORPUS, 

removal  of  commitment  by,  387 — 401. 

where  the  proper  remedy,  387. 

out  of  what  court  it  issues,  ib.,  388. 

application  for  at  chambers,  387,  n.  (a). 

to  colony  or  foreign  dominion  of  the  crown,  ib. 

for  admitting  to  bail,  389,  n.  (g). 

who  may  apply,  388. 

wife,  ib. 

father,  ib.  and  n.  (c). 
how  to  apply,  388. 

affidavit,  ib. 

copy  of  conviction,  ib. 

3  A2 
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HABEAS  CORPUS—  continued. 

dispensing  with  issuing  of  writ,  389. 

and  with  bringing  up  prisoner,  ib. 
costs  of  opposing  application,  ib. 
objections  to  writ  to  be  taken  by  substantive  motion,  ib. 
quashing  writ,  ib.,  390. 
amending,  390,  n.  (I). 
when  issues  from  crown  office,  110,  390. 
return  to,  390. 

court  will  not  direct  gaoler  as  to,  ib. 
after  return  to,  commitment  cannot  be  amended,  401. 
but  return  may  be  amended,  ib. 
in  return  to,  court  will  intend  nothing  which  ought  to  be  made 

the  subject  of  distinct  and  positive  allegation,  391. 
.return  should  show  authority  to  commit,  it). 
if  defect  be  not  on  face  of  commitment,  a  certiorari  should  issue 

to  return  the  conviction,  401. 

when  conviction  should  be  brought  before  court,  390,  401. 
return  to,  must  be  certain,  391. 
if  return  shows  one  good  cause  of  detention,  and  another  bad, 

defendant  may  be  remanded,  393. 

controverting  truth  of  return  to,  on  affidavit,  394—401. 
remedy  for  false  return,  391,  ti.  (y). 

HACKNEY  COACHES,  609. 
HAND  AND  SEAL.    See  SIGNATURE  AND  SEAL. 
HARD  LABOUR,  commitment  with,  334. 
HARES.     See  GAME. 

HAWKER  AND  PEDLAR, 

must  be  brought  within  description  of  the  statute,  101,  102,  132, 

204-208. 

confession  by,  admits  only  the  fact,  not  the  law,  101,  102. 
one  act  of  trading  not  sufficient  to  constitute,  102. 
Form  of  conviction,  610. 

HEALTH  (PUBLIC)  ACT,  611.    See  NUISANCE. 

HEARING, 

what  is  a,  89,  n.  (b),  381. 

when  by  one  justice,  97. 

court  an  open  and  public  one,  ib. 

right  of  acting  as  advocate,  98. 

defendant  requiring  time,  ib. 

adjournment,  99. 

confession,  100—103. 

denial  of  charge,  103. 

joint  trial,  104. 

examination  of  witnesses,  113. 

the  evidence  required,  118 — 126. 

the  defence,  130-153. 

evidence,  &c.  in  reply,  153—154. 


INDEX.  725 

II  EARING— continued. 

dismissal  of  complaint,  155. 
conviction,  157. 
on  charge  of  larceny,  154. 
See  ADJOURNMENT. 

HERTFORD,  warrants  issued  or  executed  in,  25. 
HIGH  SEAS,  28. 

HIGHWAY,  611. 

what  is  n,  392,  n.  (s). 

district,  justices  resident  in  places  adjoining,  23,  n.  (n). 
boundaries,  of  parish  extending  to  medium  filum  of,  28,  n.  (/;). 
conclusiveness  of  statement  in  order  that  a  place  is  a  highway, 

,  n.  (m). 

proceedings  relating  to  stopping  up  or  diversion  of,  61,  374,  n.  (h). 
obstruction  of,  139. 
highway  or  no  highway,  a  question  for  the  justices,  140. 
rate,  enforcing  payment  of,  61. 

appeal  against,  13,  n.  (o),  341,  353,  361,  362. 

costs  on,  384. 
conviction  of  waegoner  for  riding  contrary  to  13  Geo.  3,  c.  78, 

s.  60..  461,  469. 

action  for  executing  warrant  against  surveyor  of,  462,  n.  (r). 
conviction  when  an  estoppel  on  an  iudictment  for  non-repair  of, 

502. 
See  TURNPIKE. 

HORSE  SLAUGHTERING,  conviction  for  not  affixing  name,  &c. 
to  licensed  premises,  616. 

HOUSE  OF  CORRECTION,  commitment  to,  318. 

HUNDRED, 

proceedings  against,  18. 

HUSBAND, 

•where  liable  for  penalties  incurred  by  wife,  304. 
when  competent  witnesses  for  or  against  his  wife,  108. 
See  FEME  COVERT. 

"  IMMEDIATE,"  effect  of,  in  reckoning  time,  53  and  ib.  n.  (*),  340. 

IMPERATIVE  words  in  a  statute,  when,  35,  n.  (A). 
See  DIRECTORY. 

IMPERTINENT  matter  in  return  to  certiorari,  117. 
IMPLICATION,  certiorari  not  taken  away  by,  403. 

IMPOUNDING  goods  on  premises,  constable  executing  writ  of  dis- 
tress no  power  of,  303. 

IMPRISONMENT, 

where  primary  punishment,  315. 
y  to  jmyment,  ib. 
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IMPRISONM  ENT-  continued, 
for  want  of  distress,  316. 
if  inflicted  as   an  alternative  punishment,   commitment   should 

notice  the  fact,  330. 
time  of,  &c.,  ib. 
discharge  from,  ib. 
magistrate  no  right  to  imprison  for  breach  of  peace,  unless  in  his 

view,  without  first  hearing  charge,  460. 
continuing  cause  of  action,  55,  n.  (A),  466. 

And  see  COMMITMENT — EXECUTION. 

"  IN  and  for,"  when  necessary  words,  187. 

"  IN  or  near"  the  place  where  offence  committed,  36,  37,  188. 

"  IN  pursuance  of"  a  statute,  473,  n.  (<?),  493. 
"execution  of"  ib. 

"  INCLOSED  ground,"  what  is,  225,  n.  (*). 

INCLOSURE  ACT, 

who  may  not  act  as  justice  under,  45. 

appeal  against  accounts  of  commissioners  under,  342. 

INDEMNITY  OF  JUSTICES,  26,  n.  (/),  78,  n.  (u). 
See  JUSTICES. 

INDICTMENT  against  constable  for  not  returning  warrant,  309. 

INDORSING 

warrant,  24,  25,  94,  304. 

a  ministerial  act,  21,  n.  (k). 

INFANT, 

may  be  convicted  on  a  penal  statute  if  doli  capax,  71. 
notice  of  action  given  on  behalf  of,  475,  n.  (n). 

INFORMALITY,  appeal  dismissed  for,  conclusive,  363,  369. 

INFORMATION  OR  COMPLAINT, 

may  be  before  one  justice,  33. 
foundation  of  proceedings,  64. 
not  necessary  where  justice  may  convict  on  his  own  view,  ib. 

defendant  voluntarily  appears  without  one, 

semble,  82,  n.  (n). 

distinction  between  information  and  complaint,  65. 
effect  of  information  in  giving  jurisdiction,  ib. 
falsehood  of  charge  does  not  affect  jurisdiction,  ib. 
adjudication  limited  by,  ib.  64,  n.  (y). 
when  it  must  be  received,  67. 
when  it  should  be  laid,  68. 
where  it  should  be  taken,  19. 
before  whom,  ib.  16,  49. 
by  whom,  68. 

in  matters  relating  to  the  inland  revenue,  ib. 

by  party  aggrieved,  69. 

by  common  informer,  70. 

by  attorney-general,  ib. 


INDEX.  7^7 

INFORMATION  OR  COMPLAIXT-con/iitueA 
by  whom — continued. 

by  consent  of  corporation  of  Trinity  House,  70. 

by  overseer,  71. 

under  Smoke  Nuisance  Act,  70,  n.  (ft). 

Carriage  of  Passengers  by  Sea  Act,  ib. 
Town  Police  Act,  ib. 
against  whom,  7 1 . 

feme  covert,  ib. 
infant,  ib. 

master,  for  act  of  servant,  72. 
aiders  and  abettors,  ib. 
owner  of  market,  ib.  n.  (y). 
keeper  of  place  of  public  resort,  ib. 
charter  master  of  coal  mine,  ib. 
joint  owners  of  coal-mine,  73. 
shipowner,  72,  n.  (q). 
joint  conviction,  73. 
when  necessary  to  be  in  writing,  ib. 

on  oath,  74. 

should  be  taken  in  presence  of  magistrate,  75. 
to  be  for  one  offence  only,  ib. 
negativing  exceptions,  76. 
not  recited  in  conviction,  ib. 
variance  between,  and  evidence,  ib.,  77. 
detaining  party  charged,  77,  460. 
justice  bound  to  proceed  on,  77. 

declining  jurisdiction,  78—80. 

when  the  charge  arises  out  of  civil  proceedings  still  pend- 
ing, 81. 

INFORMATION,  CRIMINAL, 

against  justices,  for  wrongful  conviction,  41,  144,  n.  (k),  482 — 

486. 

when  to  be  moved  for,  484. 
when  granted,  482. 
costs  on  motion  for,  41,  485. 
exculpatory  affidavits  of  complainants  on,  485. 
justice  must  appear  in  person  to  receive  judgment  on,  486. 

INFORMER, 

a  competent  witness,  106. 
his  share  of  penalties,  278. 

crown  remitting  his  share  of  penalty  by  pardon,  441. 
See  COMMON  INFORMER. 

INLAND  REVENUE,  proceedings  relative  to  the.     See  EXCISE. 
IXN-KEEPER,  conviction  of,  under  Post-FTorse  Act,  133,  n.  (p). 
INSANE  PERSON,  commitment  of,  323,  n.  (*). 

INSTALMENTS,  justices  no  power  to  make  penalty  payable  by, 
unless  expressly  authorized,  235. 
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INTENDMENT, 

in  aid  of  conviction,  174,  175,  181—183. 

not  allowed   to  help  out  a  defective  return  to   habeas  corpus, 

391. 
or  a  defective  description  of  offence,  174,  175. 

INTEREST, 

justices  disqualified  by,  38—45,  602,  n.  (&). 
witness  not  disqualified  by,  107. 

IRELAND, 

backing  warrants  in  or  for  execution  in,  24. 

11  &  12  Viet.  c.  43,  does  not  extend  to,  in  other  respects,  60. 

JERSEY, 

11  &  12  Viet.  c.  43,  does  not  extend  to,  except  as  to  backing 
warrants,  GO,  24. 

JOINDER  OF  OFFENCES,  75. 

JOINT  CONVICTION  on  joint  information,  73,  265,  292. 
penalty,  219. 

JOINT  NOTICE  OF  APPEAL  on  separate  convictions,  350. 
JOINT  OFFENDERS,  73,  256,  258. 
JOINT  PENALTY,  262,  264. 

JOINT  TRIAL,  104. 

discharge  of  one  defendant  so  that  he  may  be  a  witness,  107,  n.  (/>). 

JOINT-STOCK  COMPANY.    See  COMPANY. 
JUDGE  decides  whether  notice  of  action  is  necessary,  473. 

JUDGMENT, 

party  aggrieved  by,  52,  54. 

meaning  of,  ib.  349,  n.  (/),  360,  361,  375,  421. 

giving,  154,  249. 

form  of  statement  of,  in  record  of  conviction,  172,  249. 

•must  be  warranted  by  premises,  249. 

confined  by  information  or  complaint,  65. 

no  formal  style  necessary,  250. 

of  forfeiture  necessary,  251. 

though  penalty  be  fixed  by  statute,  252. 
where  discretionary,  253. 

corporal  punishment,  255,  256,  269,  270,  n.  (a),  284. 
including  several  penalties  and  offences  in  one  judgment,  257. 
several  penalties  may  be  included  in  one  conviction,  258. 

acts,  ib. 

offenders,  ib. 
offences  on  different  days,  ib. 

on  same  day,  259. 
single  penalty  for  several  acts,  ib. 

several  offenders,  261. 
where  joint  penalty,  262. 
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J  UDGMENT— continued. 

where  several  penalties,  262. 

joint  award  of  one  fine  against  several  defendants  bad,  204. 

form  of,  where  two  or  more  offences  charged,  26-5. 

bad  for  excess,  255. 

for  too  little  is  as  bad  as  judgment  for  too  much,  ib. 

penalty  must  be  certain,  267. 

what  included  in  the  judgment,  269. 

penalties  by  different  statutes  not  to  be  mixed,  270. 

time  of  fixing  penalty  not  controvertible,  271. 

how  far  entire,  271,  n.  (e),  273. 

contingent  punishment,  27'2. 

mitigation  of  penalty,  ib. 

dismissal  of  defendant  without  punishment,  250. 

distribution  of  penalty,  how  awarded,  274. 

where  unnecessary,  '275. 
specification  of  party  entitled  to,  276. 
informer's  share,  278. 
to  the  poor  of  the  parish,  ib. 
vill  presumed  co-extensive  with  parish,  279. 
to  poor  of  township,  bad,  ib. 

statutory  form  of  judgment  not  sufficient,  in  what  cases,  281. 
awarding  costs,  283.     See  COSTS. 
costs  at  discretion  of  third  person,  bad,  284. 
payment  of  amount  of  damage,  282. 
appeal  from,  how  construed,  360. 
of  sessions,  may  be  altered  during  its  continuance,  375. 
takes  effect,  when,  375. 

sessions  not  bound  to  give  their  reasons  for,  378. 
appearing  to  receive,  on  criminal  information,  486. 
See  ADJUDICATION — DEFAULT. 

JUDICIAL, 

and  ministerial  acts,  20,  n.  (A),  450,  451. 

discretion,  what  is,  80,  n.  (e). 

notice  taken  of  known  divisions  of  the  kingdom,  193,  393. 

but  not  of  local  situation  or  distance  of  places  in  counties, 
393. 

of  certain  cities  being  counties  of  themselves,  32,  n.  («). 

of  petty  sessional  divisions  of  a  county,  373. 

of  common  law  of  England  extending  to  Ireland,  324,  n.  (JT). 
proceedings  removable  by  certiorari,  402,  n.  (/). 

JURISDICTION, 

of  justices  in  general,  16  —  56.     See  JUSTICES. 

must  be  expressly  given  by  statute,  16. 

justices  cannot  give,  by  false  finding,  143. 

cannot  be  delegated,  57,  284. 

limits  of,  17 — 56. 

local  extent  of,  17—33. 

justices  must  appear  to  be  acting  in  their  jurisdiction  as  well  as 

tor  it,  187. 
qualified,  as  to  number  and  description  of  justices,  33. 
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JURISDICTION—  continued. 
priority  of,  46. 

conditions  precedent  to  exercise  of,  ib. 
as  to  offence,  ib. 
limitation  as  to  amount,  49. 

as  to  time,  50. 
must  appear  on  face  of  proceedings,  29, 181, 182,  n.  (z),  300,  322, 

489. 
ousted  by  claim  of  right  or  property,  137 — 145.     See  TITLE. 

by  disputing  validity  of  church-rate,  &c.,  143,  144. 
objections  which  do  not  go  to,  410,  n.  (o),  451. 
controverting  by  affidavit,  394—401,  431,  410. 
information  required  to  give,  64. 
effect  of  information  in  giving,  65. 
declining,  77 — 80. 
action  for  acts  of  justices  within,  450. 

for  acts  without  or  in  excess  of,  454,  488. 

of  justices  cannot  be  tried  in  action  against  constable  alone,  489. 
witness  out  of.     See  WITNESS. 

JURY, 

trial  before  justices  originally  by,  3. 

justices  in  place  of,  as  to  effect  of  evidence,  126. 

appeal,  when  to,  13,  n.  (o),  341. 

bona  fides  of  justice,  semble  a  question  for  the,  473. 

JUS  TERTII,  claim  of  title  founded  on,  139. 

JUSTICES  OF  THE  PEACE, 

origin  and  progress  of  the  jurisdiction  vested  in,  1  —  15. 

appointment  of,  2. 

originally  elected  by  the  freeholders  of  the  county,  2. 

assigned  by  commission,  1  Ed\v.  3,  ib. 

first  styled  justices  of  the  peace,  36  Edw.  3,  ib. 

power  and  duty  of,  originally  only  to  preserve  the  peace,  after- 
wards a  power  to  proceed  in  sessions  by  inquest  and  verdict, 
2,3. 

earliest  statute  on  which  summary  conviction,  33  Hen.  8,  c.  6 . .  10. 

exercise  of  this  power  general  after  the  Restoration,  12. 

authority  to  "  hear  and  determine,"  3,  7,  8,  9. 

acting  judicially  are  judges  of  record,  158,  n.  (b). 

changes  affecting  the  power  of  summary  fine  or  imprisonment, 
12—15. 

1.  right  of  appeal,  12,  13. 

2.  taking  away  the  writ  of  certiorari,  14. 

3.  adoption  of  compendious  forms,  14,  15. 
of  the  summary  jurisdiction  in  general  of,  16 — 57. 

founded  on  statutory  authority,  16. 

cannot  be  enlarged  by  inference,  ib. 

in  cases  of  larceny,  154,  155. 

limits  of,  as  to  locality,  17—33. 
residence,  17 — 26. 
of  justice  acting  out  of  his  county,  &c.,  18,  19. 
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JUSTICES  OF  THE  PEACE  -continued. 

limits  of.  as  to  locality — continued. 

county  justices  residing  in  cities,  &e.,  of  exclusive  jurisdic- 
tion, 22. 

acting  for  adjoining  counties,  23. 
borough  justices,  ib. 
offences  in  workhouses  of  unions  comprising  parishes  of  two 

counties,  ib. 

•warrants  executed  on  fresh  pursuit,  24. 
backing  warrants,  ib. 
place  of  offence,  26  —  33. 

offences  within  county,  26. 

detached  parts  of  counties,  27. 

Railway,  &c.,  Clauses  Consolidation  Acts,  land  in  two 

jurisdictions,  28. 

salmon  fisheries,  river  between  two  counties,  ib. 
land  between  high  and  low  water-mark  of  the  sea,  ib. 
offender  or  goods  in  county  where  offence   not  com- 
mitted, ib. 
accessories,  30. 
exclusive  liberties,  ib. — 33. 
as  to  number  and  description  of  justices,  33 — 46. 
metropolitan  police  and  stipendiary,  34. 
concurrence  of,  ib. 

justices  in  sessions  originating  convictions,  33. 
"  next  justice,"  ib. 
"  in  or  near,"  36. 
of  the  division,  ib. 
quorum,  38,  189. 

disqualification  by  interest,  38 — to. 
disqualification  from  other  causes,  45. 
priority  of  jurisdiction,  46. 

conditions  precedent  to  exercise  of  jurisdiction,  ib. 
jurisdiction  as  to  the  offence,  46 — 56. 

where  property,  &c.,  in  question,  46,  137  — 145. 
compromise  of  offences,  47 — 49. 
limitation  of  authority  as  to  amount,  49,  50, 

time,  50  —  56. 

delegation  of  authority,  57. 
qualification  and  oaths,  25. 

acts  done  by  unqualified  justice,  26. 

indemnity  tor,  ib.,  n.  (f). 
precedence  of,  ih.  n.  (g). 
ministerial  acts  of,  20,  n.  (K). 
judicial  acts,  ib. 

jurisdiction  must  appear  on  the  face  of  their  proceedings,  29 — 30. 
general  effect  of  11  &,  12  Viet.  c.  43,  on  proceedings  of,  58—63. 
may  not  act  without  complaint  or  information,  64. 
unless  empowered  to  convict  on  view,  ib. 
should  be  laid  in  their  presence,  75. 
when  bound  to  act,  67,  20,  n.  (k),  78. 
declining  jurisdiction,  78 — 80. 

in  general  postpone  criminal  charges  arising  out  of  civil  pro- 
ceedings still  pending,  81. 
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JUSTICES  OF  THE  PEACE— continued. 
issuing  summons  before  warrant,  81. 
signing  summons,  84. 
sufficiency  of  service,  a  question  for,  87. 
warrant  to  enforce  appearance,  89. 
detaining  party  charged,  95. 
appearance  or  default  of  defendant,  89. 
proceedings  ex  parte,  96. 
proceedings  after  appearance,  97 — 104. 
adjournment,  89,  95,  99. 
recognizance,  ib. 
evidence,  104 — 136. 

compelling  attendance  of  witnesses,  104. 
examination  of,  113—117. 
sufficiency  of  evidence,  a  question  for  the  justices,  126  —  136. 

so  credibility  of  witnesses,  132. 
are  in  the  place  of  a  jury,  126. 
jurisdiction  ousted  by  claim  of  right,  137—145. 

objection  to  validity  of  church-rate,  143,  144. 
objections  not  going  to  jurisdiction  of,  410,  n.  (I). 
deciding  without  having  been  present  during  whole  of  heaiiug, 

410,  n.  (o). 

dismissal  of  complaint,  155,  156. 
commitment  without  previous  conviction,  165. 
conviction,  157—294. 

name  and  style  of  justices  in,  187. 

adjudication  in,  of  punishment,  249 — 282. 
of  restitution  of  property,  283. 
awarding  costs,  ib. 

giving  copy  of,  287,  147. 

drawing  up,  288—293. 

amending,  ib. 

returning  to  sessions,  293. 
taking  recognizance,  295. 
mitigating  penalties,  272. 
issuing  warrant  of  distress,  297 — 309. 

mandamus  or  rule  to  issue,  298. 

detaining  defendant  until  return  of,  296. 
issuing  warrant  of  commitment,  315 — 335. 

style  of  justice  in,  320. 
appeal,  340—386. 

informing  defendant  of  right  of  appeal,  345,  354. 
case  stated  under  20  &  21  Viet.  c.  43  .  .  442—448. 
habeas  corpus,  387 — 401. 
certiorari,  402 — 441. 
must  obey  writ  of,  425. 

presumption  in  favour  of  regularity  of  proceeding  of,  181. 
action  against,  449 — 478. 
protection  of,  from  vexatious  actions,  11  &  12  Viet.  c.  44,  (App.) 

527-532. 
criminal  information,  482 — 486. 

must  appear  in  person  to  receive  judgment  on,  486. 
attachment  against,  41. 
duty  in  suppressing  riots,  484,  n.  (a*). 
See  ACIION  AGAINST. 
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JUVENILE  OFFENDERS.    See  LARCENY. 

KENT,  warrants  issued  or  executed  in,  25. 

KNOWLEDGE, 

averment  of,  when  necessary,  124,  150,  151,  176,  n.  (s),  201  — 

203,  620. 

evidence  of,  what  sufficient,  129,  130,  596,  n.  (o). 
by  justices  of  statute  giving  privilege,  not  necessary  to  entitle  them 

to  notice  of  action,  473. 

LANCASTER,  how  to  lay  the  venue  in  the  county  of,  465,  n.  (I). 
LAND-TAX,  executing  \varrant  for,  489,  n.  (i). 
LANDS,  in  two  counties,  powers  of  justices  as  to,  28. 

LANDS    CLAUSES    CONSOLIDATION    ACT,   proceedings  by 

justices  under,  28,  62,  620. 
See  COMPENSATION. 

LANDLORD  AND  TENANT, 

fraudulent  removal  of  goods  by  tenant,  29,  162,  163,  174,202, 

227. 

what  justices  disqualified  from  adjudicating  on,  44. 
complaint  must  be  by  landlord  or  his  agent,  69. 
deserted  premises,  proceedings  relating  to,  34,  n.  (e),  61,  164. 
recovery  of  premises  on  determination  of  tenancy,  464. 
Forms'of  proceedings,  617—620. 

See  RE>'T. 

LARCENY, 

statute  18  &  19  Viet.  c.  126  .  .  154,  620—629. 
consent  of  accused  to  summary  jurisdiction,  154. 
prisoner  pleading  guilty,  ib. 

Forms,  627—629. 
juvenile  offenders,  629—631. 

Forms.  630—631. 
LATIN, 

convictions  formerly  in,  157,  n.  (b). 

LAW, 

questions  of,  79,  377. 

mixed  of,  and  fact,  ib. 
stating  matter  of,  in  conviction,  210. 

"  LAWFUL,  shall  be,"  "may  be,"  36,  n.  (A),  91. 

LEVARI  FACIAS,  for  penalty  and  costs  on  affirmance  of  conviction 
in  Queen's  Bench,  440. 

LEVY.     See  DISTRESS. 
LIBEL,  sureties  in  case  of,  453. 

LIBERTIES, 

exclusive,  22,  30,  33. 
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LICENCE, 

for  sale  of  beer,  appeal  against  forfeiture  of,  13,  n.  (0),  341. 

granted  by  solicitor  of  excise,  not  a  judicial  act  removable  by 

certiorari,  402,  n.  (T). 

void,  whether  protection  to  alehouse-keeper,  145,  n.  (c). 
what  justices  may  act  in  granting  to  alehouse-keeper,  &c.,  43, 

n.  («). 

appeal  against  refusal  to  grant,  306. 
as  hawker,  by  whom  required.     See  HAWKER. 
not  necessary  to  negative  in  evidence  want  of,  124. 
See  ALEHOUSE-KEEPEB. 

LIGHTING   AND    WATCHING    ACT,    convictions   under,   for 
damaging  lamps,  631. 

LIMITATION  OF  TIME, 
for  conviction,  50 — 56. 
for  appeal,  359. 

as  to  action  against  justices,  465. 
constables,  487. 

LOAN  SOCIETIES,  632. 

LOCAL  GOVERNMENT  ACT, 
proceedings  under,  56,  62. 

LOCALITY, 

as  affecting  exercise  of  summary  jurisdiction,  17 — 32. 
See  PLACE. 

LOCOMOTIVES,  using  on  public  roads,  632. 
LODGING-HOUSES,  632. 

LONDON, 

Police  Act  not  affected  by  11  &  12  Viet.  c.  43,  but  forms  under  it 

may  be  used,  60. 

warrants  of  magistrates  of  the  city  of,  25. 
warrants  issued  in  Middlesex,  Surrey,  Hertford,  Essex  and  Kent, 

may  be  executed  in  city  of,  without  being  backed,  25. 
magistrates  acting  alone,  34,  and  ib.  n.  (c). 
abstract  of  City  of  London  Police  Act,  647. 

LORD'S  DAY.    See  SUNDAY. 

LOTTERY  ACTS,  632. 

convictions  on,  70,  n.  (z),  132,  n.  (o),  203,  216—218. 
penalties  under,  265,  276. 

LUNATICS,  statutes  relating  to,  632. 
commitment  of,  323,  n.  (s). 

11  &  12  Viet.  c.  43,  does  not  extend  to  orders  respecting,  60. 
provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  do  not 
extend  to,  348. 

MAGISTRATE.    See  JUSTICES. 
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MALICE, 

when  essential  for  action  against  magistrate,  451. 
want  of  probable  cause  also,  must  be  proved  in  action  against 
justices  acting  within  jurisdiction,  ib. 

MALICIOUS  TRESPASS  AND  INJURIES,  633. 
conviction  for,  125,  324,  326. 
amount  of  damage  done  when  to  be  found,  227. 
bondjide  claim  of  right,  137,  n.  (A),  141. 
Forms  of  proceedings,  633,  634. 

"MALICIOUSLY," 

effect  of  alleging  act  to  have  been  done,  176,  n.  («). 
•when  necessary  to  allege  in  notice  of  action  that  act  was  donr, 
474. 

MALT, 

conviction  for  wetting,  133. 

MAX,  ISLE  OF, 

11  &  12  Viet.  c.  43,  does  not  extend  to,  excr-pt  as  to  backing 
warrants,  60,  24. 

MANDAMUS, 

lies  to  compel  justices  to  receive  complaint,  67. 
issue  summons,  84. 
proceed  to  a  determination,  78 — 80. 
issue  warrant  of  distress,  91,  298. 

when  not,  91,  n.  (o),  463. 
issue  warrant  of  commitment,  339. 
hear  appeal,  341,  343,  n.  (i). 
costs  of,  79,  n.  (b). 
does  .not  lie  to  compel  sessions  to  rehear  an  appeal  which  they 

have  already  heard,  375. 
nor  to  grant  a  case,  379. 
lies  to  compel  sessions  to  issue  process  to  enforce  order  of  court, 

385. 
does  not  lie  to  compel  sessions  to  receive  evidence  which  they 

deem  inadmissible,  379. 
does  not  lie  to  compel  sessions  to  hear  an  original  complaint  against 

turnpike  trustees,  after  a  long  lapse  of  time,  379. 
or  to  give  their  reasons  for  their  judgment,  or  make  special 

entries  on  the  records,  370. 
See  RULE. 

MANOR, 

title  to,  not  to  be  decided  in  an  action  for  penalties,  141,  142. 

MANUFACTURERS  AND  MANUFACTURES, 
combination  of  journeymen,  193,  211,  213,  214,  591. 
Form  of  conviction  for  embezzling  materials  entrusted  to  work- 
man, 634. 


736  INDEX. 

MARKET,  635. 

who  to  be  informers  for  offences  against  Market  Act,  69,  n.  (b). 
owner  of,  when  liable  for  nuisance  therein,  72,  n.  (q). 
conviction  for  bringing  diseased  sheep  to,  671. 

MARRIED  WOMAN.    See  FEME  COVERT. 

MASTER, 

acting  as  justice  in  his  own  case,  41. 
where  responsible  for  act  of  servant,  72,  132. 
defence  to  summons  for  non-payment  of  wages,  149. 
Form  of  conviction  of  servant  for  negligently  burning  a  dwelling- 
house,  589. 

MASTER  AND  SERVANTS  ACT  (4  Geo.  4,  c.  34),  635—639. 
jurisdiction  of  justices  under,  17,  n.  (c). 
proceedings  under,  are  within  11  &  12  Viet.  c.  43. .  62,  165. 
conviction  of  infant  under,  72,  n.  (o). 
conviction  for  absenting  from  service,  ib.,  220,  254,  256. 
showing  by  affidavit,  no  evidence  of  contract  to  serve,  401. 
Forms  of  proceedings,  635 — 639. 

«  MATTER  OF  COMPLAINT,"  56. 

"  MAY  BE  LAWFUL,"  36,  n.  (7t). 

MAYOR  OF  BOROUGH,  26,  n.  for). 

MEDICAL  ACT,  639. 

MENS  REA,  149-151. 

MERCHANT  SEAMEN'S  ACT.     See  SHIPS. 

MERGER  of  offence  in  a  higher  one,  55. 

METROPOLIS, 

act  for  local  management  of  the,  640. 
proceedings  under,  21,  n.  (k),  82. 

METROPOLITAN  BUILDING  ACT,  588. 
enforcing  order  under,  21,  n.  (7<),  56,  251. 

METROPOLITAN  POLICE  MAGISTRATES,  641. 

not  affected  by  11  &  12  Viet.  c.  43,  but  the  forms  under  it  may 

be  used,  60. 

do  not  require  qualification  by  estate,  26. 
warrants  of,  may  be  executed  in  any  part  of  kingdom  without 

being  backed,  25. 
acting  alone,  34. 

inquiry  into  claim  of  right  to  take  goods,  137,  n.  (//). 
form  of  conviction  by,  209,  n.  (c). 
mitigating  penalty,  272,  n.  (7j). 
fines  under,  309. 

protection  of  magistrates  and  constables  under,  465,  n.  (n). 
abstract  of  statutes,  641. 
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MIDDLESEX,  warrants  issued  or  executed  in,  25. 
MILITARY  LAW,  648.     See  MUTINY  ACT. 

MINE,  statutes  relating  to  coal,  590. 

charter-master  violating  rules  of,  72,  n.  (y). 

joint  owners  of,  73. 

conviction  of  mine-owner  for  employing  a  female  in,  648. 

MINISTERIAL   AND   JUDICIAL   ACTS    OF  JUSTICE?,  20, 
n.  (A),  4-50,  4-51. 

MITIGATING  PENALTY, 

power  of,  must  be  expressly  given  by  statute,  -272. 
under  local  or  private  act,  272. 
Form  of,  648. 

MODERN  REPORTS,  observations  on,  216,  n.  (m). 

MONEY,  paying  into  court,  after  action  brought  against  justice?, 
468. 

MONTHS,  how  reckoned,  52. 
MORTALITY,  bills  of,  193. 

MUNICIPAL  CORPORATIONS  ACT,  049. 
service  of  summons,  86. 
who  may  not  act  as  a  justice,  45. 
Forms,  650 — 652. 
See  BOROUGH. 

MUSIC  AND  DANCING,  652. 

MUTINY  ACT, 

who  may  not  act  as  justice  under,  45. 
convictions  on,  276. 
Forms,  648. 

NAME, 

and  style  of  justice  in  conviction,  187 — 189. 
in  warrant,  320—3-22. 
in  return  to  certiorari,  426. 

habeas  corpus,  391,  434,  n.  (M). 
of  defendant,  186,  320. 

when  unknown,  186. 
of  party  aggrieved,  187. 
when  unknown,  ib. 

NAVAL  STORES,  632. 
marking,  121. 

embezzling,  who  may  not  act  as  justice,  45. 
having  in  possession,  150. 

NAVIGABLE  rivers  and  canals,  conviction  for  having  instruments 
in  boat  on,  for  procuring  liquors,  602. 

P.  SB 
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"  NEAR  "  place  of  offence,  justice  residing,  36,  37,  and  ib.  n.  (n). 
NEGATIVE,  proof  of.    See  EVIDENCE. 

NEGATIVING, 

circumstances  which  would  make  act  lawful,  218. 
exemptions.     See  EXEMPTIONS. 

NE  INTROMITTANT,  clause  of,  in  charter  of  borough,  31. 
"  NEIGHBOURING  JUSTICE,"  36,  n.  (k). 

NEXT  JUSTICE, 

sole  authority  of,  36. 

where  must  be  so  described,  36, 188. 

"  NEXT  SESSIONS," 
appeal  to,  359. 
wheu  directory  only,  294. 

NEW  TRIAL,  in  penal  actions,  148,  n.  (c). 
NON-APPEARANCE.    See  APPEARANCE. 
NONFEASANCE,  notice  of  action  for,  473,  n.  (*). 

NOTICE, 

of  appeal,  348—355.     See  APPEAL. 

of  case  granted  by  justices,  443. 

by  justices  of  right  of  appeal,  345,  354. 

of  trial  of  appeal,  355. 

to  produce,  370. 

as  to  certiorari,  requisites  of,  416 — 420. 

computation  of  time  as  to,  ib. 

of  action  against  justices,  467. 

when  necessary,  462. 

how  time  of,  is  reckoned,  ib. 

form  of,  474. 

by  whom  to  be  given,  475. 

of  motion  for  criminal  information,  485. 

NUISANCES  PREVENTION  AND  REMOVAL  ACT,  652. 

cause  and  effect  of  nuisance  must  both  exist  within  area  of  local 

jurisdiction,  26,  n.  (i). 
what  justices  may  act  under,  44. 

conviction  may  be  although  title  to  land  in  question,  138,  n.  (h). 
recognizances  on  appeal  under,  time  for  entering  into,  54. 
notice  of  appeal,  350,  n.  (f). 
smoke  nuisance,  information  for,  70,  n.  (k). 
Form  of  proceedings,  654. 

NUMBER  of  justices  requisite  to  act,  33.     See  JUSTICES. 

NUNC  PRO  TUNG,  mandamus  commanding  justices  to  do  an  act, 
379,  n.  (a). 
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OATH, 

to  be  taken  by  justices,  25. 

justice  refusing  to  administer,  68,  n.  (*). 

warrant  not  void  if  oaths  by  justice  not  taken,  26,  454. 

information,  when  necessary  to  be  on,  74. 

to  be  administered  before  evidence  taken,  ib. 

in  presence  of  justice,  75,  91. 
when  to  be  stated  in  warrant,  91,  n.  (7),  94. 
witnesses  must  be  examined  on,  114. 
where  necessary  for  levying  penalty,  299. 

OATHS, 

swearing  profane,  conviction  for,  76,  210,  211. 
administering  unlawful,  211,  n.  (k). 
See  PROFANE  SWEARING. 

OFFENCE, 

what,  cognizable  summarily,  16. 

proof  of,  120-136. 

strictness  in  describing,  196 — 228. 

description  of,  must  be  certain,  ib. 

where  description  of,  must  be  more  particular  than  in  statute,  209. 

negativing  circumstances  which  would  make  act  lawful,  216. 

charging  what  is  matter  of  law,  210. 

OFFENDER, 
name  of,  186. 

liability  of,  to  several  penalties,  261,  262. 

where  several,  whether  distinct  penalties  can  be  awarded  against 
each,  262. 

OFFICER.     See  CONSTABLE. 

ONUS  PROBANDI,  when  it  lies  on  the  defendant,  120,  124,  137. 

ORCHARDS, 

interested  justice  not  to  act  alone  on  charge  of  robbing,  44. 
robbing,  conviction  for,  must  show  how,  and  of  what,  the  orchard 
is  robbed,  212. 

ORDER  OF  JUSTICES. 

distinction  between,  and  conviction,  159 — 164. 

includes  conviction  when,  375,  421. 

need  not  now  be  drawn  up  before  it  is  acted  upon,  159,  n.  (7<), 

160,  292,  298. 

made  when  pronounced  verbally,  288. 
may  be  good  in  part,  160,  177. 

copy  of  minute  of,  to  be  served  before  distress,  &c.,  288,  298. 
amendment  of,  292. 
of  detention  may  be  verbal,  319. 
objecting  to,  411 . 
enforcing,  384,  385,  411. 
removing  by  certiorari,  418. 
See  SESSIONS. 

ORDNANCE  STORES,  embezzling,  who  may  not  act  as  justice,  45. 

3  B2 
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OUTER  DOOR,  breaking  open,  303. 

OVERSEERS, 

complaints  by,  may  be  made  by  one  on  behalf  of  the  other,  71. 

service  of  notice  of  appeal  on,  351. 

appeal  against  accounts  of,  352. 

conviction  of,  for  not  delivering  over  bastardy  ledger,  255,  333. 

for  misapplying  monies,  201,  300. 
objection  to  order  of  justices  appointing,  must  be  taken  by  appeal, 

not  on  certiorari,  402,  n.  (/). 
conviction  of,  for  refusing  to  return  list  of  persons  qualified  to 

serve  as  constable,  656. 

OWNER, 

complaint  by,  where  necessary,  69. 

where  it  must  so  appear  in  conviction,  ib. 

OWNERSHIP  OF  PROPERTY,  how  described,  187. 
OXFORD,  commitment  by  Vice-Chancellor  of,  333. 
PACEM  CONTRA,  averment  of,  unnecessary,  176. 
PAPER,  convictions  may  be  on,  158,  u.  (b). 

PAPER-BOOKS,  delivery  of,  in  cases  set  down  for  argument,  435, 
455,  n.  (c). 

PARCHMENT, 

convictions  formerly  on,  158,  n.  (b). 
return  to  certiorari  on,  426. 

PARDON,  crown  remitting  summary  convictions  by,  441. 

PARISH, 

boundaries  of,  28,  n.  fg). 
presumed  co-extensive  with  vill,  279. 
distribution  of  penalties  to  the  poor  of,  ib. 
certiorari  obtained  on  behalf  of,  419,  422. 
appeal  by,  350,  353,  n.  (e). 

PARK,  breaking  and  entering.     See  DEER. 

PARTNERS,  describing,  in  conviction,  76,  n.  (o),  187,  507. 

PAROL.     See  VERBAL. 

"  PARTY  AGGRIEVED,"  69. 

PASSENGER  SHIP,  conviction  for  carrying  mpre  than  the  allowed 
proportion  of  passengers,  672. 

PAST  TENSE,  conviction  in,  171. 

PAVING  ACT,  justices  acting  under  the,  45,  n.  (7). 

PAWNBROKER, 

common  informer  laying  complaint  against,  70. 
Forms,  656—663. 
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PAYING  MONEY  INTO  COURT,  468. 

PAYMENT, 

of  penalty  and  expenses  stays  execution  of  writ  of  distress,  306. 
to  gaoler  entitles  defendant  to  his  discharge,  ib.y  338. 
when  to  be  made,  ib.,  339. 

PEACE.     See  CLERK  OF  THE. 

justices  binding  over  to  keep  the,  61,  295,  296. 

convicting  of  assault  on  application  for  sureties   to  keep 

the,  65. 

no  right  to  imprison  for  breach  of,  unless  in  their  view,  \\  ith- 
out  first  hearing  charge,  460. 

PEDLAR.     See  HAWKER. 

PENAL  STATUTES.    See  STATUTE. 

PENALTIES, 
fixing,  252. 

adjudication  of,  must  be  expressed,  ib. 
must  be  certain,  267. 
periods  of  imprisonment  for  non-payment  of  small,  28  &  29  Viet. 

c.  127,  (App.)  543. 

several  distinct,  when  included  in  one  conviction,  257. 
how  to  ascertain  whether  distinct  penalties  to  be  awarded,  258. 

several  acts,  ib. 

several  offenders,  ib.,  261. 

offences  committed  on  several  days,  258. 

on  same  day,  259. 

where  single,  for  several  acts  on  the  same  day,  259. 
•where  several  penalties  incurred  on  the  same  day,  262. 
to  whom  paid,  277,  n.  (c). 
where  joint  penalty,  262. 
where  several  penalties,  ib. 

joint  award  of  one  penalty  against  several  defendants  bad,  264. 
by  different  statutes  not  to  be  mixed,  270. 
time  of  fixing,  not  controvertible,  271. 
mitigation  of,  -272. 

judgment  for  too  little  is  as  bad  as  judgment  for  too  much,  273. 
distribution  of,  274. 

where  unnecessary  to  award  distribution  of,  275. 
specification  of  party  entitled  to,  276. 
informer's  share  of,  278. 
to  the  poor  of  the  parish,  ib. 

township,  279. 

statutory  form  of  adjudging,  in  what  cases  not  sufficient,  281. 
levying  by  distress,  297. 
oath,  where  necessary  before  levying,  299. 
tender  of,   and  of  expenses,  discharges  commitment  or  distress, 

306,338. 

receipt  by  constable  or  gaoler,  314. 
corporal,  269. 
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PENALTIES— continued. 

recovery  of,  after  affirmance  of  conviction,  439. 
after  death  of  party,  436. 
quaere,  if  remitted  by  pardon,  441. 
recovering  back,  in  actions  against  justices,  480,  n.  (k). 
See  FINES — JUDGMENT. 

PERSONAL, 

service  of  notice,  79. 

summons,  86. 

appearance  of  appellant  and  respondent,  when  necessary,  369, 
n.  (p). 

PETTY  SESSIONS, 

a  meeting  of  two  justices  in  one  place  for  business  constitutes,  38, 

and  ib.,  n.  (t). 
petty  sessional  divisions,  37. 
describing,  in  commitment,  38,  n.  (/),  189. 
under  18  &  19  Viet.  c.  126  . .  624. 

PILLORY,  punishment  of,  abolished,  272,  n.  (/). 

PILOT  ACT,  672—676. 

proceedings  for  penalties  under,  70,  170,  201. 
appeal  under,  359. 
Forms,  672,  673. 

PLACE, 

limits  exercise  of  jurisdiction  of  justices,  17,  187. 

justices  must  appear  to  be  acting  in  their  jurisdiction,  ib. 

of  offence,  jurisdiction  affected  by,  26. 

proof  of,  118. 

variance  between  evidence  and  information  as  to,  ib. 

of  conviction,  185. 

to  be  charged  as  well  as  proved,  118,  185,  192 — 195. 

of  imprisonment,  &c.  to  be  stated  in  notice  of  action,  474. 

of  hearing  appeal,  358. 

PLAYERS.    See  STAGE- PLAYING. 

PLEA, 

of  conviction  in  bar  to  action,  499,  450. 

to  conviction,  430. 

to  return  to  habeas  corpus,  394. 

of  general  issue  by  justices  and  officers,  477,  487. 

POACHING.    See  GAME. 
POISONED  grain  or  seed,  using,  664. 
POLICE,  664.    See  METROPOLITAN. 

POOR, 

distribution  of  penalty,  279. 

of  township,  award  of  penalty  to,  ib. 
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POOR— continued. 

levying  contribution  under  order  of  poor  law  commissioners,  409. 
coriviction  of  overseer  for  disobeying  order  of  guardians,  664. 
See  REMOVAL. 

POOR-RATE, 

allowance  of,  a  ministerial  act,  21,  n.  (k). 

proceedings  for  enforcing  payment  of,  21,  n.  (A),  61,  459. 

magistrate  not  liable  for  defect  in,  462. 

POSITIVE,  charge  must  be,  211. 

POSSESSION  of  goods,  order  of  justices  divesting,  499. 

POST-HORSE  ACT, 

conviction  of  innkeeper  under,  133,  n.  (/>),  360. 
Forms  of  proceedings,  664 — 666. 

POST-OFFICE,  666. 

11  &  1-2  Viet.  c.  43,  does  not  extend  to  proceedings  under  statutes 

relating  to,  60. 
provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  and 

stating  special  case,  and  referring  to  arbitration,  inapplicable 

to,  306,  348. 
sending  notice  of  appeal  through,  3-33. 

POUND-BREACH,  conviction  for,  668. 

PRACTICE, 

on  hearing  appeals,  367—374. 
as  to  drawing  up  conviction,  288. 

PRESENTMENT, 

by  justices,  64,  n.  (y). 

by  commissioners  of  sewer?,  ib. 

PRESENT  TENSE,  judgment  must  be  stated  in,  172. 

PRESUMPTION, 

how  far  made  in  favour  of  conviction,  174,  175,  181 — 183. 
of  jurisdiction,  may  not  be,  ib. 
of  regularity  of  proceedings,  ib. 
of  guilty  knowledge,  72. 

PRINTER, 

omission  of  name  of,  from  books,  information  to  be  by  Attorney  or 
Solicitor- General,  70. 

PRIORITY  of  jurisdiction,  46. 

PRISONER, 

in  custody  on  criminal  process,  cannot  be  charged  on  civil  process, 

whilst  in  same  custody,  337. 

but  if  in  execution  on  civil  process,  he  may  be  charged 
criminally  whilst  in  such  custody,  ib. 

PRIVATE  HEARING,  when  not  to  be,  97. 
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PROBABLE  CAUSE,  want  of,  as  well  as  malice,  must  be  proved  in 
action  against  justices,  for  acts  within  jurisdiction,  401. 

PROCEDENDO,  issuing  of,  where  certiorari  improperly  granted, 
427,  428,  440. 

PROCTOR  may  be  justice  for  a  borough,  but  not  for  a  county,  45. 
PRODUCTION  of  warrant,  303,  336. 

PROFANE  SWEARING,  668. 

oaths  and  curses  must  be  specified,  76,  210,  211. 

need  not  be  repeated,  ib. 
penalty  for,  258,  261. 
Form  of  conviction,  668. 

PROHIBITION,  on  suggestion  of  title,  145. 

PROMISSORY  NOTES,  conviction  for  issuing,  for  less  than  twenty 
shillings,  669. 

PROOFS  necessary  to  support  charge,  118. 
PROPERTY.     See  TITLE. 

PROSECUTOR,  certiorari  not  taken  away  from,  409. 
PROTECTION  of  officer  executing  warrant,  488. 

PUBLIC  HEALTH  ACT, 

decision  of  local  board,  when  not  reviewable  by  justices,  20,  n.  (k ). 
justices  although  members  of  the  local   board   of  health,   may 

act,  43,  37. 

who  may  not  act,  45  and  ib.  n.  (/). 
publication  of  rate,  432. 
See  LOCAL  GOVERNMENT. 

PUBLIC  PLACE.    See  VAGRANT. 

PUBLIC  WORKS  CONSOLIDATION  ACTS,  proceedings  of  jus- 
tices under,  28. 

PUBLIC  RESORT,  keeper  of  place  of,  when  responsible  for  acts  of 
servant,  72,  n.  (q), 

PUNISHMENT, 

corporal,  form  of  judgment  for,  255,  269. 

correction  means  whipping,  256,  270,  271. 
discretionary,  must  be  fixed  in  adjudication,  253,  275. 
must  be  precise  and  certain,  ib. 

PURSUIT,  warrant  executed  on  fresh,  24. 

QUALIFICATION, 
of  justices,  25. 

want  of,  in  justices,  does  not  render  their  acts  wholly  void,  26. 
See  EXEMPTIONS. 

QUANTITY, 

where  necessary  to  allege,  124,  225 — 228. 
proof  of,  124. 
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QUASHING.    See  CONVICTION — CERTIORARI. 

QUORUM, 

justices  of  the,  38,  189. 

justice  need  not  be  described  as  of  the,  ib. 

RAILWAY, 

shareholder  should  not  act  as  justice  in  enforcing  bye-laws  of,  4-5. 

land  taken,  &c.  in  two  counties,  21?. 

adjudication  by  justices  of  compensation  to  be  paid  by  railway 

company  for  having  injuriously  affected  lands,  an  order  within 

1 1  &  12  Viet.  c.  43  .  .  6-2. 

and  removable  by  certiorari,  402,  n.  (I). 
conviction  of  a  railway  company,  for  not  repairing  road,  226. 

for  sending  dangerous  goods  by,  72,  n.  (<?),  150. 
Forms  of  proceedings,  669. 

See  COMPENSATION. 

RATE, 

disputing  validity  of,  143,  and  ib,  n.  (d),  144. 
duty  of  justice  in  enforcing  payment  of,  21,  n.  (A), 
commitment  for  nonpayment  of,  333,  334. 
publication  of,  432,  491,  n.  (q). 
made  without  jurisdiction,  340,  n.  (a). 

"REASONABLE," 
time,  348. 

notice  of  appeal,  348,  371. 
belief,  472. 
cause.    See  PROBABLE. 

RECITAL  of  conviction  in  warrant,  329. 

title  of  statute,  170  and  ib.  n.  (p). 

RECOGNIZANCE, 

on  adjournment,  95,  100. 

until  return  of  warrant,  305. 

against  future  offence,  295,  296. 

to  keep  the  peace,  ib. 

duty  of  justices  as  to,  296,  309—315. 

of  sheriff,  on  levying,  310,  311,  313. 

power  of  sessions  to  discharge,  312. 

estreat,  309—314,  357,  n.  (/). 

rights  and  duties  of  clerk  of  the  peace  respecting,  310,  313. 
to  prosecute  appeal,  347,  356,  443,  444.     See  APPEAL. 
entering  into,  for  certiorari,  420. 
proceedings  on,  for  costs  on  certiorari,  421,  438. 
scire  facias  on  forfeiture  of,  311,  n.  (s),  438. 
attachment,  439. 

taking,  when  a  judicial  act,  20,  n.  (k). 
Form  of  proceedings,  545. 

See  EXECUTION,  PROCEEDINGS  IN. 
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RECORD, 

conviction  is  matter  of,  157. 

mandamus  does  not  lie  to  sessions  to  make  special  entries  on,  378. 

magistrates  acting  judicially  are  judges  of,  158,  n.  (b). 

RECORDER  OF  BOROUGH, 
deputy,  39,  n.  (c),  57,  n.  (p). 

REFRESHMENT  HOUSES,  670. 

selling  during  prohibited  hours  on  Sunday,  124,  n.  (q). 

REGULARITY  of  proceedings,  how  far  presumed.     See  PRESUMP- 
TION. 

REHEARING   of   appeal    at    sessions,   not    allowed,   unless  case 
reserved,  375. 

RELEASE  on  tender  of  penalty,  306,  338. 
RELIGIOUS  WORSHIP,  disturbing,  670. 
REMOTENESS  of  interest  in  justice,  44,  n.  (/). 

REMOVAL, 

of  goods,  from  one  county  to  another,  29.     See  RENT. 

of  the  poor,  11  &  12  Viet.  c.  43,  does  not  extend  to  warrants  and 

orders  for,  60. 

but  it  does  to  order  for  costs  of  maintenance  consequent  on 
order  of  removal,  ib.  n.  (/). 
appeal,  54,  n.  (c). 
See  CERTIORARI. 

RENT.    See  LANDLORD  AND  TENANT. 

REPLEVIN, 

lies  upon  a  distress  for  penalties,  306—308. 
when  it  does  not  lie,  340,  n.  (a), 
notice  of  action,  488,  n.  (e). 
demand  of  warrant,  490. 

REPLY, 

evidence  in,  153,  372. 
observations  in,  ib,  372. 

RES  JUDICATA, 

defence  of,  145—149,  155,  499. 
when  to  be  raised,  416. 

RESERVING  special  case  on  conviction,  375,  442. 

RESIDENCE 

of  justices,  limits  of  jurisdiction  as  to,  17 — 26. 
of  woman,  under  Bastardy  Act,  38,  n.  (»). 
leaving  notice  of  appeal  at,  353. 
See  ABODE. 

RESPITING  APPEAL,  309,  355. 
See  APPEAL. 
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RESPONDENT  not  appearing  in  support  of  conviction  at  sessions, 
37-2,  n.  (a). 

RESTITUTION  of  property,  in  certain  cases  of  larceny,  154,  283, 
6-24. 

RE-S WEARING  of  witness,  when  necessary,  114. 

RETROSPECTIVE  operation,  when  given  to  11  &  12  Viet.  c.  43, 
59  and  ib.  n.  (g). 

RETURN, 

of  conviction  to  sessions,  293,  158,  ib.  n.  (e). 

of  warrant,  94,  301,  308,  309. 

detaining  defendant  until,  294. 

requisites  of,  to  habeas  corpus,  390.     See  HABEAS  CORPUS. 

substituting,  329. 

ambiguous,  391. 

to  certiorari,  425.    See  CERTIORARI. 

false,  394. 

controverting,  394. 

RETURN-DAY,  warrant  of  execution  in  force  till,  94, 301,  308,  309. 
RIGHT.     See  TITLE. 

RIOT, 

duty  of  justices,  in  case  of,  484,  n.  (.r). 
charge  of,  cannot  be  compounded,  48. 

RIVER 

running  between  two  counties,  power  of  justices  over  offtnces 

upon,  28. 
boundaries  of  parishes  extending  to  medium  filum  of,  28,  n.  (q). 

ROGUE.    See  VAGRANT. 

ROMAN  CATHOLIC  magistrates,  25,  n.  (d). 

RULE, 

calling  on  magistrates  to  proceed,  &.c.  under  11  &  1-2  Viet.  c.  44, 

s.  5  .  .67.     See  MANDAMUS. 
no  action  lies  for  obeying,  67,  462. 
for  habeas  corpus,  389. 
for  certiorari,  413. 

SALE, 

by  servant,  when  evidence  against  master.    See  SERVANT. 

by  feme  covert.     See  FEME  COVERT. 

several  acts  of,  in  one  day,  when  single  offence,  261. 

when  several  offences,  ib. 
of  goods  distrained,  308. 

time  for,  ib. 
under  void  warrant,  302,  n.  (Z),  384,  n.  (b). 

SALMON  FISHERIES.     See  FISHERY. 
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SALT  DUTIES,  what  justices  prohibited  from  acting  with  regard  to 
the  collection  of,  44. 

SALVAGE,  jurisdiction  of  justices  in  respect  of,  50,  676. 

SARK,  11  &  12  Viet.  c.  43,  does  not  extend  to,  except  as  to  backing 
warrants,  60,  24. 

SATISFACTION  to  prosecutor,  discharge  of  defendant  on  making, 
155. 

SCOTLAND, 

backing  warrants  in,  or  for  execution  in,  24. 

11  &  12  Viet.  c.  43,  does  not  extend  to,  in  other  respects,  60. 

SCIENTER.    See  KNOWLEDGE. 

SCI  RE  FACIAS,  for  costs  on  conviction,  440,  441. 

SEA, 

offence  committed  at,  or  on  sea  coast,  28. 

between  high  and  low  water-mark,  ib. 
See  CUSTOMS. 

SEAL, 

justices',  to  conviction,  158,  285,  ib.  n.  (rf). 
warrant,  300,  319. 

return  to  certiorari,  158,  n.  (c),  291,  n.  (m),  426. 
See  SIGNATURE. 

SEARCH  WARRANT.    See  WARRANT. 

SECOND, 

hearing,  375. 

application  for  summons,  51,  85,  n.  (7t). 

conviction,  145,  n.  (/>). 

arrest,  339,  637,  n.  (b). 

notice  of  appeal,  356,  355,  n.  (<?),  364. 

trial,  309. 
appeal,  363. 
grounds  of  appeal,  366,  n.  (h). 

SEPARATE, 

convictions,  73,  104,  292,  n.  (t). 
jurisdiction,  30. 
penalties,  262—265. 

SERVANT.     See  MASTER. 

SERVICE  OF  SUMMONS, 
when  must  be  personal,  86. 

leaving  at  house  sufficient,  87. 

delivery  of  copy  sufficient,  ib. 
in  Scotland,  87. 
by  whom  served,  ib. 
when  served,  ib. 
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SERVICE  OF  SUMMONS— continued. 
justices  to  judsre  as  to  sufficiency  of,  87. 
when  court  will  interfere  as  to,  ib. 
not  stated  in  conviction,  88. 

SERVICE  OF  NOTICE  OF  APPEAL,  350,  351,  353. 

SESSIONS,  QUARTER, 
how  held  formerly,  3 — 7. 
power  of,  to  originate  convictions,  35. 
procedure  at,  1-2  &  13  Viet.  c.  45,  (App.)  532—538. 
convictions  to  be  filed  at,  293. 
appeal  to,  where  it  lies,  340. 

to  determine  what  is  reasonable  notice  of  appeal,  374,  377. 
may  admit  parol  notice  of  appeal,  in  some  cases,  348. 
next,  meaning  of,  359. 

decision  of,  upon  formal  objection,  conclusive,  375. 
may  adjourn  appeal  on  the  ground  of  surprise,  365. 
may  adjourn  to  a  subsequent  sessions,  if  appeal  be  properly  lodged, 

but  not  where  the  appeal  has  been  irregularly  entered,  366. 
can  only  notice  conviction  returned  by  justices,  368. 
practice  at,  on  hearing  appeal,  371. 

personal  appearance  of  appellant  and  respondent  at,  369,  n.  (p}. 
may  alter  judgment  during  continuance  of,  375. 
may  receive  fresh  evidence  on  hearing  of  appeal,  369. 
may  require  all  formal  objections  to  be  stated  at  once,  371. 
hearing  of  merits,  372. 
decision  of,  upon  merits,  conclusive,  though  erroneous,  unless  case 

reserved,  375. 
upon  sufficiency  of  notice  and  grounds  of  appeal  and  amendment 

conclusive,  377,  357. 
not  bound  to  give  reasons  for  decision,  or  make  special  entries, 

378. 

practice  at,  conclusive,  unless  manifestly  unjust,  ib. 
power  of,  to  give  costs,  379. 
may  reserve  special  case,  377. 
or  refer  to  arbitration,  378. 
order  of,  enforcing,  384,  385,  411. 
objections  to,  411. 
removal  of,  418. 

quashed  if  it  confirm  order  made  by  justices  disquali- 
fied on  account  of  interest,  39,  n.  (c). 
certiorari  to,  424. 

See  APPEAL — PETTY  SESSIONS. 

SEVERAL  DEFENDANTS, 
several  offences,  257. 

penalties,  ib.,  262—265. 
See  JOINT  OFFENDERS. 

SEWERS  RATE,  64,  n.  (y). 
"SHALL  BE  LAWFUL/'  36,  n.  (h). 
SHEEP.     See  COMMON  and  MARKET. 
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SHERIFF, 

interested,  invalidates  acts  of  undersheriff,  39,  n.  (c). 

a  justice,  who  is  sheriff,  cannot  act  as  justice  during  his  shrievalty, 

45. 
duty  of,  in  levying  fines,  310  —  314. 

SHOWING  WARRANT,  303,  336. 

SHIPS  AND  SHIPPING,  671—676. 

owner  of    vessel    convicted    for    obstructing    navigable    river, 

72,  n.  (g). 

service  ot  notice  of  appeal  on  one  part-owner  of,  351,  n.  (7). 
information  under  Carriage  of  Passengers  by  Sea  Act,  70,  n.  (/;). 
jurisdiction  under  Merchant  Seamen's  Act,  29. 
as  to  salvage,  property  saved  not  exceeding  1,000/.,  50. 
Forms,  671-673. 

SIGNATURE, 

justices',  to  conviction,  243,  285,  n.  (d). 
summons,  84. 
warrant  before  conviction,  93. 

of  execution,  300,  n.  (s),  319. 
notice  of  appeal,  348,  n.  (y). 
certiorari,  419. 
return  to  certiorari,  426. 
See  SEAL. 

SLAUGHTER-HOUSES,  676. 

SMOKE  NUISANCE  ACT.    See  NUISANCE. 

SMUGGLING, 

detaining  party  charged  with,  77. 

conviction  for  unshipping  tobacco,  liable  to  forfeiture,  108  —  111. 

for  concealing  tea  unlawfully  imported,  129. 

spirits,  130. 
for  being  on  board  a  boat,  liable  to  forfeiture,  173,   196,  204, 

244,  391. 

for  carrying  brandy,  liable  to  forfeiture,  197. 
for  soliciting  a  person  to  forbear  seizing  goods  liable  to  seizure, 

208. 

returning  depositions  to  certiorari,  427. 
the  bare  finding  of  smuggled  spirits  in  defendant's  house,  during 

his  absence,  not  sufficient  to  convict,  130. 
conviction  for  being  found  within  a  certain  distance  of  the  coast, 

391,  n.  (z),  392. 
two  causes  of  detention,  393. 
affidavit  controverting  the  truth  of  return  to  habeas  corpus,  395. 

See  CUSTOMS. 

SOLDIERS.    See  MUTINY  ACT. 
SPECIAL  CASE.    See  CASE. 
SPIRITS.    See  SMUGGLING. 
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STAFFORDSHIRE  SESSIONS,  practice  on  appeals  at,  372,  n.  (/;). 

STAGE  COACH  ACT,  676. 

Forms  of  convictions,  678 — 682. 

STAGE  PLAYING,  663. 

conviction  of  manager  for  representing  a  play  without  licence, 
124,  128,  281,  457. 

STAMPS, 

11    &   12  Viet.  c.  43,  does   not   extend   to   proceedings   under 

statutes  relating  to,  60. 
statutes  relating  to,  61,  n.  (m). 

provisions  of  12  &  13  Viet.  c.  45,  as  to  notice  of  appeal,  stating 
special  case,  and  referring  to  arbitration,  do  not  apply  to,  348. 

STATUTE,  general  issue  by,  477,  487. 

STATUTES, 

"  month"  in,  means  in  general  calendar  month,  52. 

authority  given  by,  to  justices,  16  et  seq, 

construction  of  penal,  178,  182,  n   (a). 

how  construed  as  to  justices'  authority,  16. 

effect  of  partial  repeal  of,  70,  n.  (i). 

limited  to  England  and  Wales,  87. 

pursuing  words  of,  in  conviction,  where  not  sufficient,  209. 

conviction  bad,  when  doubtful  under  which  of  several  sections  it 

was  made,  196. 
or  under  different  statute  from  that  on  which  summons  issued  if 

effect  of  it  different,  65,  85,  270,  410,  n.  (o). 
misreciting  title  of,  170  and  ib.  n.  (p). 
how  construed  as  to  taking  away  certiorari,  403—410. 
11  &  12  Viet.  c.  43,  general  effect  of,  58-63. 

provisions  of,  (App.)  503 — 526. 
Schedule  to,  ib.,  551. 
altering  punishment,  &c.  declared  by  former,  152. 

STATUTI,  CONTRA  FORM  AM,  does  not  help,  172,  242. 
STATUTORY  FORMS.     See  FORM. 

STILL, 

evidence  of  keeping,  131,  195. 
conviction  for  concealed,  131,  266. 

STIPENDIARY  MAGISTRATE,  23,  n.  (o),  34,  57,  n.  (p),  60. 

STYLE, 

of  justices  in  conviction,  187. 
in  warrant,  320. 

SUBPOZNA  AD  TESTIFICANDUM,  105. 
duces  tecum,  370. 
substitution  of  good  for  bad  conviction,  289. 

SUBSTITUTION  OF  GOOD  FOR  BAD  conviction,  289. 

warrant,  ib.,  n.  (e),  3C5. 
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SUMMONS, 

where  necessary  to  be  issued,  81,  82. 

before  warrant,  84,  91,  20,  n.  (A), 
compelling  the  issuing  of,  84. 
when  to  be  issued,  85. 
second,  ib.,  n.  (h). 
dispensation  of,  by  statute,  83. 
not  necessary  where  application  for  order  ex  parte,  84. 

defendant  appears  without  one,  82,  n.  (n), 

97. 

form  of,  84. 

limits  adjudication,  66,  67,  85. 
service  of,  86. 

question  of  due  service  is  for  the  justices,  87. 
service  on  wrong  person,  87,  n.  («). 
of  witnesses,  104. 

in  excise  cases,  ib.,  n.  (.r). 
irregularity  in,  cured  by  appearance,  88,  97. 
absence  of,  altogether,  cured  by  appearance,  ib. 
not  stated  in  conviction,  88. 
stated  in  order,  ib.,  n.  (z),  159. 

not  objectionable  for  defect  in  substance  or  in  form,  or  for  vari- 
ance, 88. 

•withdrawal  of,  89. 
in  cases  of  summary  proceedings  under  customs'  law,  86. 

SUNDAY, 

when  reckoned  in  calculation  of  time,  53,  349,  350,445. 

service  of  notice  of  appeal  on,  353. 

trading  on,  incurs  only  one  penalty,  260. 

warrant  in  execution  for  penalty,  cannot  be  executed  on,  336. 

Forms  of  conviction  for  trading  on,  683,  580,  n.  (a). 

SUPERSEDEAS, 

certiorari  operates  as,  from  the  time  of  its  delivery  to  the  justices 

below,  424. 
of  certiorari,  quia  improvide  emanavit,  exempts  party  from  costs, 

438. 

SURETIES, 

for  keeping  the  peace,  295,  296. 
for  good  behaviour,  296,  n.  (e). 
upon  suing  out  certiorari,  422. 
for  good  behaviour,  453. 

SURPLUSAGE, 

does  not  vitiate,  168,  169,  352. 
date  rejected  as  impossible,  169. 
charge  of  fact,  not  penal,  rejected  as,  ib. 

SURPRISE,  adjournment  on  account  of,  365. 
SURREY,  warrants  issued  or  executed  in,  25. 
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SUSPENSION, 

of  issuing  of  summons,  51,  n.  (p),  85. 
of  execution  by  appeal,  299,  345—- 347. 

certiorari,  424,  425,  429. 
of  certiorari  by  appeal,  413. 
of  warrant,  495. 

SWEARING.     See  OATH  —  PROFANE  SWEARING. 
TAKING  FISH.     See  FISHERY. 

TAXES, 

11  &  12  Viet.  c.  43,  does  not  extend  to  proceedings  under  statutes 

relating  to,  60. 

provisions  of  12  &  13  Viet.  c.  45,  a?  to  notice  of  appeal  and  stating 
special  case,  and  referring  to  arbitration,  do  not  apply  to,  348. 

TEA.     See  SMUGGLING. 

TECHNICAL  WORDS,  175. 

TELEGRAPHS,  act  and  conviction  relating  to,  6S4. 

TENDER, 

of  penalty  and  expenses  prevents  execution  of  distress  warrant, 

306. 

discharges  commitment,  306,  338. 
to  whom  to  be  made,  ib.,  339. 
action  for  detention  after,  ib. 
of  amends,  468. 

TENEMENTS,  warrant  for  delivering  possession  of,  under  1  &  2  Viet, 
c.  74 . .  464. 

TERMS,  "uo  action  to  be  brought,"  449,  n.  (a). 
THAMES  CONSERVANCY  ACTS,  634. 
THEATRE.     See  STAGE-PLAYING. 
THREATS.     See  MANUFACTURERS. 

TIME, 

defendant  requiring.     See  ADJOURNMENT. 

limitation  of,  as  to  prosecution,  50— 5G. 

how  reckoned,  ib. 

for  laying  information,  50. 

of  offence,  how  alleged  in  conviction,  119,  189—192. 

between  such  a  day  and  such  a  day,  ib. 

of  offence,  evidence  of,  119,  120. 

variance  as  to,  between  evidence  and  information,  1 20. 

must  be  prior  to  information,  ib. 

P.  3  C 
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TIME— continued. 

when  not  granted  for  controverting  return  to  habeas  corpus,  397, 

n.  (o). 

for  suing  out  certiorari,  416,  303. 

for  transmitting  case,  &c.,  under  20  &  21  Viet.  c.  43  . .  444. 
of  imprisonment,  must  appear  in  warrant  of  commitment  330 — 

333. 

limitation  of,  as  to  right  of  appeal,  359 — 363. 
in  actions  against  magistrates,  465. 

constables,  487. 

calculation  of,  in  notice  of  action,  469. 
See  JUSTICES. 

TIPPLING,  conviction  for  allowing,  in  alehouse,  228. 
TITHES,  who  may  not  act  as  justice  for  the  recovery  of,  45. 

TITLE, 

claim  to,  ousts  jurisdiction  of  justices,  46,  137 — 145. 
under  Malicious  Trespass  Act,  137,  n.  (A). 

Metropolitan  Police  Act,  ib. 
on  charge  of  fraudulently  removing  goods,  ib. 
nuisance  removal,  ib. 
colour  of,  138. 
claim  must  be  on  reasonable  ground,  ib. 

and  bond  fide,  139. 

and  one  that  can  legally  exist,  138. 

must  be  on  behalf  of  defendant,  not  a,  jus  tertii,  139. 

when  to  be  made,  144. 

evidence  of  real  title  when  admitted  to  negative  colourable,  141. 
prohibition  against  proceedings  after  claim  of,  145. 

TITLE  of  a  statute,  misrecital  of,  170,  and  ib.  n.  (/?). 

TOLLS.     See  TURNPIKE. 

TOWN-POLICE  ACT,  information  under,  70,  n.  (/<). 

TOWNSHIP,  distribution  of  penalty  to  poor  of,  279. 

TOWNS  IMPROVEMENT  ACT,  684. 

"  TRADE  or  navigation,"  penalty  under  acts  relating  to,  280,  n.  (k). 

TRADE,  exercising  on  Sunday.     See  SUNDAY. 

TRADE-MARKS,  684. 

civil  and  criminal  proceedings  may  be  concurrent  for  infringinsr, 
149. 

"  TRAVELLERS,"   supplying  with  refreshment,   124,  n.  (?),  670, 
n.  (a). 

TREES, 

information  for  stealing  growing,  need  not  be  at  suitof  owner,  70, 
and  tf.  n.  (/),  224,  n.  (*). 


INDEX.  /  00 

TREES— continued. 

when  conviction  for  stealing,  a  bar  to  an  action  for,  70,  n.  (f). 

conviction  for  cutting  down,  &c.,  2:26,  454. 

claim  of  title,  141. 

number  to  be  shown  in  conviction  and  evidence,  226. 

Forms  of  proceedings,  633,  634. 

TRESPASS.     See  ACTION— GAME— MALICIOUS. 
TRIFLING,  offence  too,  for  conviction,  155. 

TRINITY  HOUSE,  consent  of  corporation  of,  when  required  before 
laying  information,  70. 

TRUCK  ACT,  684. 

offence  under  commenced  in  one  county,  completed  in  another, 

26,  n.  (i). 

who  may  not  act  as  justice  under,  45. 
county  justices  acting  in  boroughs  iu  respect  of  offences  against, 

32. 

certiorari  to  remove  proceedings  under,  406. 
Form  of  conviction,  684. 

TURNPIKE  ACT,  613. 

conviction  of  collector  for   refusing  to  account,  124,  225,  273, 

332. 

for  taking  too  large  a  toll,  240. 
driver  for  refusing  to  disclose  his  name,  186,  461. 
application  of  penalties,  281. 
Forms,  614. 
See  HIGHWAY. 

UNCERTAINTY, 

conviction  bad  for,  196. 

good  ground  of  objection  to  a  return  to  habeas  corpus,  391. 

UNION, 

comprising  parishes  of  several   counties,   offences  committed  in 
workhouses  of,  23. 

«  UNLAWFULLY," 

where  this  allegation  unnecessary,  176,  and  ib.  n.  (s),  326. 
effect  of  alleging  act  to  have  been  done,  151,  172. 

UNLAWFULNESS,  not  to  be  intended.     See  PRESUMPTIOX. 

VACCINATION, 

defence  to  information  for  not  vaccinating  child,  145,  n.  (p). 
conviction  for  producing  small  pox  by  inoculation,  680. 

VAGABOND.    See  VAGRANT. 

3  C  2 
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VAGRANTS,  103,  685. 

where  commitment  of,  bad,  332,  231. 
appeal  relating  to,  353. 
certiorari  relating  to,  405. 
Forms  of  proceedings,  687,  688. 

VALUE,  allegation  of,  227,  and  ib.  n.  (/). 

VARIANCE, 

between  evidence  and  information,   &c.,  70,  88,  95,  118,  120, 

125. 

conviction  and  copy.     See  CONVICTION. 
conviction  and  warrant,  ib. 
certiorari  and  conviction  returned,  428. 

VENUE, 

on  the  margin  of  conviction,  185. 
in  actions  against  magistrates,  465. 
against  constables,  487. 

VERBAL, 

adjudication,  when  sufficient,  158,  n.  (e),  286,  n.  (d),  361. 
notice  of  appeal,  351. 
See  WKITING. 

VIEW, 

conviction  on,  6,  64,  65,  n.  (z),  136. 
when  need  not  be  stated  in  conviction,  169. 

VILL,  presumed  to  be  co-extensive  with  parish,  279. 
VIRTUTE  OFFICII,  199,  493,  n.  (g),  497. 

VOID, 

when  acts  of  justices  are,  and  when  only  voidable,  488. 
not  for  want  of  having  taken  the  oaths,  26,  254. 
not  for  want  of  qualification,  26. 
warrant,  sale  under,  302,  n.  (I),  384,  n.  (b). 

VOLUNTEERS,  688. 

WAGES,  order  for  abatement  of,  638. 

WAIVER, 

of  objection  by  appearance,  97.     See  APPEARANCE. 
by  entering  on  merits  of  case,  97. 
to  justice  being  interested,  39,  n.  (c),  43. 
to  writ  of  habeas  corpus  issuing  from  civil  side  of 

Queen's  Bench,  390. 
cannot  be  to  arrest  on  Sunday,  336,  n.  (y). 

WARRANT, 

issuing,  when  a  judicial,  and  when  a  ministerial,  act,  20,  n.  (A). 

when  justices  bound  to  issue,  ib. 

by  whom  issued,  301. 

when  summons  necessary  before  issuing,  ib.  91,  92. 
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WARRANTS  -continued. 
when  not,  90-93. 

on  certificate  of  clerk  of  the  peace,  92. 
for  apprehension  of  defendant  to  answer  information,  &c.,  89,  90. 

form  of,  93. 

not  reciting  order  or  disobedience  thereof,  452. 
when  executed,  94. 
not  open  to  objection,  95. 
effect  of  variance  between  evidence  and,  95. 
protection  of  justice  issuing,  ib. 
against  witness,  ll'-j. 

distinction  between,  and  convictions,  165. 
warrant  for  delivering  possession  of  tenements,  where  tenancy 

determined,  61. 
arrest  without,  90. 

requisites  of,  for  levying  penalty,  300. 
to  whom  to  be  directed,  301. 
in  what  manner  to  be  executed,  303. 
indorsement  of,  -24. 

a  ministerial  act,  21,  n.  (K). 
on  fresh  pursuit,  24. 

of  distress,  constable's  duty  in  returning,  308. 
who  liable,  when  granted  on  a  defective  conviction,  462. 
bad  in  part,  when  bad  for  the  whole,  333. 
bad  for  uncertainty,  323. 
substituting  good  for  bad,  329,  n.(r). 
execution  of  warrants  of  commitment,  335. 
maybe  executed  any  where  within  the  justices' jurisdiction,  ib. 
cannot  be  executed  on  Sunday,  336. 
where  offender  already  in  custody,  337. 
in  force  till  return  day,  339,  301." 
blanks  in,  284,  n.  (x),  452. 
protection  to  constables,  487—498. 
demand  of,  from  constable,  489. 
copy  of,  to  be  furnished  to  party,  ib. 
sufficient,  if  furnished  before  action,  490. 
proof  of,  478. 

suspension  of,  299,  n.  (q),  495. 
quashing,  322,  n.  (r),  402,  n.  ([). 
sale  under  void,  302.  n.  (/),  384,  n.  (b). 
And  see  COMMITMENT — DISTRESS. 

WATERMAN,  688. 

WATERWORKS  CLAUSES  ACT,  convictions  under,  65,  689. 

WEIGHTS  AND  MEASURES,  conviction  relating  to,  689. 

WHIPPING,  690. 

corporal  correction  means,  256. 
Forms  of  adjudging,  631. 

WIFE.     See  FEME  COVERT. 
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"  WILFULLY,"  when  necessary  to  allege  act  to  Lave  been  doue, 
150,  n.  (i),  151,  176,  n.  (s),i>01,  202. 

WITHDRAWAL  of  charge.     See  ABANDONMENT. 

"  WITHIN,"  effect  of,  in  reckoning  time,  53,  and  ib.  n.  (r). 

WITNESS, 

compelling  attendance  of,  104. 

when  out  of  jurisdiction  of  justice,  105. 

refusal  of,  to  attend,  104. 

to  be  examined,  105. 
summons  of,  must  be  signed  by  justices,  104. 

in  excise  cases,  ib.  n.  (x). 
competency  of,  105. 

meaning  of  "  credible  witness,"  104,  n.  (z). 
informer  is  competent,  106. 

party  charged  with  "  criminal "  offence  is  not,  107. 
discharging  co-defendant  so  that  he  may   give  evidence,   107, 

n.  (p). 

husband  or  wife  of  party  charged,  108. 
must  be  examined  in  presence  of  the  defendant,  113. 
and  in  presence  of  magistrate,  117. 
and  upon  oath,  114. 

oath  to  be  administered  before  evidence  given,  ib. 
examination  to  be  taken  down  in  writing,  117. 
to  be  resworn  if  evidence  has  been  taken  in  defendant's  absence, 

114. 

not  necessary  to  be  resworn  where  defendant  confesses,  ib. 
party  acting  as  advocate  and  being  also,  98,  n.  (u). 
evidence  not  stated  on  face  of  conviction,  135. 
contradiction  of,  367,  n.  (n). 
cross-examination  as  to  statement  in  writing,  ib. 

conviction  for    felony,   or  misdemeanor, 

268,  11.  (n  . 
attesting,  when  need  not  be  called,  ib. 

WOOD,  conviction  for  destroying.     See  TBEKS. 

WOOLLEN  TRADE, 

who  may  not  act  as  justice  concerning,  44. 
certiorari  for  removing  conviction  relating  to,  405. 

WORDS, 

action  against  justice  for,  464. 

criminal  information  on  behalf  of  justice  for  words  spoken  against 
him,  482,  n.  (p). 

WORKMEN.    See  MANUFACTUREBS. 
WRECK  AND  SALVAGE,  690. 

WRITING, 

information,  when  necessary  to  be  in,  73. 
when  not,  74. 
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W  R  ITI.VG-  continued. 

adjudication,  when  not  required  to  be  in,  158,  n.  (r). 

order  is  made  when  verbally  pronounced,  288. 

•where  notice  of  appeal  not  necessary  to  be  in,  351. 

commitment  must  be  in,  319,  4-39. 

detention  in  custody  until  return  of  warrant  of  distress  mav  be  by 

parnl,  319. 
comparison  of,  368,  n.  (»). 

YEAR,  how  reekonet- 
YORKSHIRE,  justice  d;  33. 
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